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PREFACE. 


The Smriti and its Origin. — The Hindu law, according 
to the Hindu belief, is of divine origin, being deriv- 
ed from the Vedas which are revelations from God 
Almighty, heard by BhahmA and others, — whence they 
are also called “ Sruti ” (audition or what was heard). 
BeaumA, the self-existent, having extracted or prepared 
this law from the revealed ordinances or the Vedas, fully 
taught it to his grandson the first Majju, who again hav- 
ing remembered all that taught the same to his sons 
Mar/cqi and other sages,* denominated “ Lords of creat- 
ed beings (Prajdpatis). In couscquence of being remem- 
bered by Manu and the rest, the Hindu law is term- 
ed “Smriti” (recollection or what was remembered), as well 
as the " JDharma-shdstra.” Thus Manu : — 

“ The roots of the law are the whole Veda,” &c. — 
Chapter ii, vaehana or verse 6. 

Whatever law has been ordained for any person by 
Manu, that law is fully declared in the Veda : for he was 
perfect in divine knowledge.” — Ibid. v. 7. 

“ By ‘ Sruti,’ or what was heard from above, is meant 
the Veda; and by ‘ Smriti,’ or what was remembered from 
the beginning, .the body of the law : those two must not be 
oppugned by heterodox arguments ; since from those two 
proceeds the whole system of duties.” — Ibid. v. 10. 

“From that which is, the first cause, not the object 
of sense, existing every where in substance, not existing 

* Atbi, AnqieA, Palcsta, Pulaha, Kuatc, F&acileta, Vashishtha, Eum- 
OC, and N'auada. 
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to~ our perception, without beginning or end, was produced 
the divine male, famed in all worlds, under the appella- 
tions of BraumJL. — H aving divided his own substance, the 
mighty power became half male, half female, or nature 
active and passive, and from that female he produced 
VirA j: Know me, O most excellent of Brdhmanas, to be that 
person, whom the male power VirAj, having performed 
austere devotion, produced by himself, me, the secondary 
framer of all this visible world. It was I, who desirous of 
giving birth to a race of men, performed very difficult religi- 
ous duties, and first produced ten Lords of created beings, 
eminent in holiness : MAufcm, Atri, AngirA, Pulastya, 
PuRAiiA, Kratu, PrachetA or Daksha, Vashisutha, 
Bhrigu and NArada : They, abundant in glory, produced 
seven other Manus, together with deities and the mansions 
of deities, and Maharshis, or great Sages, unlimited in 
power. — Ho (BrahmA,) having enacted this code of laws, 
himself taught it fully to me in the beginning : afterwards, 
I taught it to Mak/chi and the nine other holy sages. This 
my son Bhrigu will repeat the divine code to you without 
omission ; for that sage learned from me to recite the 
whole of it.” — Chap. I., vs. 11, 32 — 36, 58, 59. 

The Smriti or Dharnia shdslra comprises three Kdndas 
or Adhydyas (Books or parts), the dchdra (ritual) which 
comprises rules for the observance of religious rites and 
ceremonies, social and moral duties of the different castes ; 
the Vydvahara (civil acts and rules,) which embraces 
forensic law and practice as well as rules for private acts 
and contests ; and the Prayashchitta (expiation,) the 
atonement or religious penalty for sin. 

The Sayes who wrote on the Dharma shdstra. — The 
Dharnia shdstra is to be sought primarily in the insti- 
tutes called Sanhitas of the holy sages, whose number 
according to the list given by YAjnyavalkya is twenty : 
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namely, 1 Manu, 2 Atiu (a), 3 Vishnc (b), 4 H1r:£ta, 
5 YIjnyavalkya (c), 6 ITsha vk (d), 7 AngirA (e), 
8 Yama (f ), 9 Apastamba, 10 Samvarta, 11 KAtyayana, 
12 Vkiuaspati (g), 13 Parashara (h), 14 VyAsa (i), 15 
Suankiia and 16 Likhita, 17 Daksha (j), 18 Goutama 
( k), 19 SAtAtapa and 20 Vashishtua(I). — ParAshara, 
whose name appears in the above list, enumerates also 
twenty select authors ; but instead of Yama, Vriiiaspati, 
and VyAsa, he gives 21 Kasuyapa, 22 GArqya (m), and 
23 PracuetA (n). — The Padma-purdna omitting the name 
of Atri which is found in JAjnyavalkya’s list, completes 
the number of thirty six by adding 24 MaRfcui (o), 25 Pu- 
eastya (p), PrachetA (n), 26 Bhrigu, 27 NArada (q), 
Kasuyapa, 28 YishwAmitra (r), 29 Devala (s), 30 

ltlSUYA-SKINGA (t), GAuGYA, 31 BoUUhAyANA, 32 PoiTHf- 


(a) One of the ten lords of created beings, and father of DattA-IREYA, DcR- 
vAsA and Soma. 

(b) Not the Indian divinity, but an ancient philosopher who bore that name. 

(c) Grandson of BishwAsutra, os described in tho introduction of his own 
institutes. 

(d) Vthnni is another namo of Sfiutra, the regent of tho planet Venut : he 
was grandson of Bhrigc. 

(e) Angiha holds "a place among the ten lords of created beings, and accord- 
ing to tho Bhagacata became father of Utathya ami of VRIHASPATI in the reign 
of tho second II as a. 

S Brother of the seventh Manu and ruler of the world lndow. 

i Regent of the planet Jupiter : he has a place among legislators ; and was 
son of AsgIrA according to one legend, but son of Devala according to auothor. 

(h) Grandson of VaSHiSHTHA. 

(i) Son of ParAshara, and the reputed author of the Fur&nas. 

(j) Heroic history notices two personages of the name of Daksha ; one son 
of BrahmA, the other sou of PrachetA, it does not appear certain which of 
them is the legislator. 

(k) Son of the celebrated founder of a rational system of metaphysics and 
logic : he is named in every list of legislators : although texts are cited iu the 
name of his father Gotajia. the son of Utathya. 

(1) The preceptor of tho inferior gods, and one of the lords of created beings, 

(m) The son of Uaboa, the astronomer. 

(n) Son of PuAcnf N a- varh lsn A and father of Daksha. 

(o) One of the lords of created beings and father of Kasuyapa. 

(p) Father of Agastva. 

(q) Sons of Manu ; the former is also called the sou of Brahma. 

(r) A sage among military men, who became a Brahmana through his devotion, 
(s) Son of VishwAmitra, and grandfather of tho celebrated grammarian 
PArini, but, according to another legend, great-grandson of Daksha. 

(t) Sou of VibuAnlaka. 
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nashi, 33 JAbAli,34 Sumantu, 35 PAraskara, 36 Loegak- 
shi, and 37 Kethumi. — ltdm-krishna in his glossary to the 
Grijhya or Grijhya-stitra of PAraskara, mentions thirty- 
nine, of whom nine are not to be found in any of the 
above lists. These (nine) are 38 Agni, 39 Chyavana, 
40 ChhAqALEYA, 41 JiTtfKARANYA, 42 PitImaha, 43 Pra- 
jApati, 44 Bedha, 45 SAtyAyna, and 46 Soma*. 

There appear to have been some more legislators, name- 
ly, 47 Duoemya, the priest of the Pdndavaa and author 
of a commentary on the Yayurveda, 48 Ashwalayana, who 
wrote on the details of religious acts and ceremonies, 
49 Atreya, 50 Oepajandhani, 51 BharadwAja, 52 Chhi- 
DAMBARA, 63 DaTTA, 54 GoBHILA, 55 lIlRANYA-KESHf, 
56 Jamadagni, 57 Kanwa, 58 KAnwa, 59 Kafila, 60 
KrishnAjini, 61 KArshnAjini, 62 Kutsya, 63 Koutsya, 
64 Lohita, 65 MAkkandeya, G6 Moedgalya, 67 NA- 
cniKETA, 68 PuLAnA, 69 Pousbara-sAdi, 70 SAkalya, 
71 SAkatA yana, 72 SAndilya,73 Satya-yratra, 74 Soena- 
ka, 75 Sumati, 76 Vatsya, 77 VArshAyani, 78 VyAgra, 
79 VyAg ia-pAua, and 80 YAska. 

Besides the above, there were very likely some other 
sages who wrote on the Dharma shdstra, and who may be 
discovered (as said by Messieurs West and Buliler) by 
a further search for MS. and more accurate investigation of 
commentaries, compilations and digests. 

Several Sanhitds are sometimes ascribed to one of the 
above named sages — his greater or abridged institutes 
(Vrihat or laghu), and his work when old (Vriddha), as 
Vrihat Manu Sanhitd, Zajhu Manu Sauhitd, and Vriddha 
Manu Sanhitd. 

* Frofessor Stenzler enumerates forty-six legislators, who are the same as 
those mentioned in the lists of YaJNIavai kya, Parasuara, Badma-pur&na, and 
It&mkrithna, already given, and lie considers their Sanhit&s all to be extant, 
having himself met with quotations from all ; except from thoso of Agni, 
Kuthumi, Budha, Sh&tcyana, and Soma, 
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By ParAshara, author of ono of the Sanhitds, (refer- 
ring to the Hindu division of the world into four ages,) 
are assigned, as appropriate to the Krila-yuga , or first age, 
the institutes of Manu, to the Tretd or second, the ordi- 
nances of Gotjtama, to the Dwdpara or third, those of 
&HANKUA and Likuita, and to the Kali or fourth, (the 
present sinful or iron age as it is deemed,) his (ParA- 
phara’s) own ordinances. That distinction, however, does 
not seem ever to have been actually observed, *the institutes 
of all and every one of the sages being respected 
as of equal authority next to those of Mantj. 

Matin and his Institutes. — The Mdnava dharma shds- 
tra is above all of them : it is regarded by us Hindus as 
next in sanctity to our scriptures, the Vedas, and is the 
oldest of the memorial laws. The author of the Manu- 
sanhitd is that Mantj, who is Stcdyambhuva (sprung from 
the Self-existent). He is the grandson of BbahmA and 
the first of the seven Manus who governed the world. It 
was he who produced the holy sages and the rest, and was 
not only the oldest but also the greatest of the law-givers 
after BrahmA. + 


* In fact, hail Parashara’s Smrili alone been adopted as the dharma th&ttra 
of the present age, it would not have been sufficient for the purpose ; inasmuch 
as the Vx/avahira Linda is entirely wanting in his institutes : so that a pro- 
fessed commentary on this Smriti (which will be hereafter noticed) is founded, in 
this respect, upon nothing belonging exclusively to Parasha ra, beyond a verse 
extracted from the achara or the first Linda purporting merely that the princes 
of the earth are in this age enjoined to conform to the dictates of justice.’ Vidt 
Str. H. L. Pref. pp. xii, xiii. 

t This is manifest from the verses of Ma nu-ea nh itd already cited at pp. i & ii. 

Dr. Max MUller, at the conclusion of his letter to Mr. Morley, says : — “ It is 
evident that the author of the metrical code of law speaks of the old Manu as 
of a person different from himself, when he says (Ch. x, v. 63 :) ‘ Not to kill, not 
to lie, not to steal, to keep the body clean and restrain the senses ; this was tho 
short law which Manu proclaimed amongst tho four castes.’” And seeing Manu 
spoken of in the third person he conjectures that the author of the metrical codo 
of Manana dharma ihinlri was not tho first of all the Manus. This must have 
proceeded from his not bearing in mind that tho laws of Manu were rehearsed 
to the liuhit by 15 RIG u who of course mentions Manu in tho third person ; con- 
sequently it was quito consistent that this sage, after imparting the dictum of 
Manu as in the verso cited, should say: “ this was the law which Manu pro- 
claimed among the four castes.” Thus another Manu is not the author of the 
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Besides the usual matters treated of in a code of laws, 
the Laghu sunhitd of Manu, (which comprises in all 2,68") 
ehlokas or couplets, and is divided into twelve chapters,) 
comprehends a system of cosmogony, the doctrines of 
metaphysics, precepts regulating the conduct, rules for 
religious and ceremonial duties, pious ohservances, and 
expiation, and abstinence, moral maxims, regulations 
concerning things political, military, and commercial, the 
doctrine of rewards and punishments after death, and the 
transmigration of souls together with the means of at- 
taining eternal beatitude.* 


code speaking of the old Manu as a different person from himself, but it is 
Bhrigu wlio does so. Besides, it was an ordinary custom with the ancient 
sages to refer to themselves in the third person. ( Vide Preface to Manu by 
Sir Wiliiam Jones, p. xiii.) And it will appear on reference to Manu Chapter I, 
verses 38, 57, 58, 59, and 60 (ante, pp. 1 & 2,) that the first M anu, who is Suiyam- 
bhuva, (sprung from the Self-existent,) learnt the law from Brahma and taught it 
to the ten holy sages including Bhrigu, who, appointed by Manu to promulgate 
his laws, repeated the divine code to the Jlishis. It is moreover asserted in the 
Preface to the Sanhitd of X aha da, a son of the Swdyambhuva, that the same 
Manu having composed his code in a hundred thousand shlolas or couplets, 
arranged under twenty-four heads in a thousand chapters, delivered the work to 
NaRada, the sage among gods. Thus there can be no doubt that the author of 
tho vrihut ManutanhitA was the first of all the Manus ; and it appears from 
tho nlwve verses that Laghu tianu-sanhiti which we see was taught to, and re- 
hearsed by, Bhiugu. 

* Various dates have been suggested by the European scholars who have en- 
deavoured to ascertain the period of the composition of the code of Manu’s laws. 
Chezy aud Deslougchampes, (the latter of whom professes to have formed his 
opinion from an examination of the code itself,) conceive that it was composed in 
tho 13th century previous to the Christian era. Schlegel gives it as his decided 
and well considered opinion, ‘ quod multorum annorum meditatio me docuit ,’ that 
tho laws of Manu were promulgated in India at least as early as the seventh 
century before Alexander the Great, or about a thousand years before Christ. 
He places the Itaniduana of ValmIki at about the same date, aud doubts which 
of them was the older. Elphiustone, who is inclined to attribute great antiquity 
to the institutes of Manu ou the ground of difference between the laws and 
manners therein recorded and those of modern times, and from the proportion 
of the changes which took place before the invasion of Alexander the Great, 
infers that a considerable period had elapsed between the promulgation of tho 
code and the latter epoch ; and he fixes the probable date of Manu, to use his 
own words ‘ very loosely* somewhere about half way between Alexander (in the 
fourth century Ijefore Christ,) and the Vedat (in the fourteenth.) Professor 
Wilson thinks that the work of Manu, as we now possess it, is not of so ancient 
a date as the Ram&yaua ; and that it was most probably composed about the 
end of the third or commencement of tho second century before Christ. Sir 
William Jones’s inference, founded on a consideration of the style, is, however, 
opposed to the learned Professor's conclusion. Sir William says, aud with 
reason too ; “ the Sanskrit of the three Vedas, that of the Hdnava dharma. 
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The other sages wrote Sanhitds on the same model, 
and they all cited Manu as their authority, whose Sanhitd 
must therefore be fairly considered to he the basis of all the 
text-books on the system of Hindu jurisprudence. The 
law of Manu was so much revered even by the sages that 
no part of their codes was respected if it contradicted 
Manu. The sage Vkihaspati, now supposed to preside 


thittra, and that of the Purina/ (of which the ltdmdyana is one,) differ from each 
other in pretty exact proportion to the Latin of Numa, from whose laws entire 
sentences are preserved, that of Appias which we see in the fragments of tho 
twelve tables, and that of Cicero or of Lucretius, where ho has not affected an 
obsolete stylo : if the several changes, therefore, of the Sanskrit and Latin took 
place, as we may fairly assume, in times very nearly proportional, tho Vedas 
must have been written about three hundred years before these institutes anil 
about six hundred years before the Pura nat." lie then remarks: “the dialect 
of Manu is even observed in many passages to resemble that of the Vedat, 
particularly in a departure from tho more modern grammatical forms, whence it 
must at nrst view seem very probable that the Yaws now brought to light were 
considerably older than those of Solon or even of Lycurgus, although the pi-o- 
mulgation of them before they were reduced to writing might have liecn coeval 
with the first monarchies established in Asia." Upon such and other grounds ho 
fixes the date of the actual text at about tho year 1S80 before Christ. Thus 
these opinions as to the date of the institutes of Manu, being founded not on 
any historical or positive proof, but more conjecture, are, as might have iieen 
expected, contradictory and quite inconclusive. ' Now if the sage NaRada be 
believed, he asserts in the preface to his law tract, that Manu, having composed 
the laws of BrahmA in a Hundred thousand shlokas or couplets, arranged under 
twenty-four heads in a thousand chapters, delivered the work to him (NArada, 
the sage among gods) who abridged it for the use of mankind in twelve thousand 
verses, and gave them to the son of Bhriou named Sc-mati, who, for tho greater 
ease of the human race, reduced them to four thousand. Hence it appears that 
the iViA.it (large) Manu- tan hili was composed by Manu himself. Tho abridged 
metrical code of Manu-tanhild in question, appears also from tho text of tho very 
work to have been composed during Manu's time, (as will be known from the 
verses 58, 59, and 60, already cited at p. i.) It remains to determine tho epoch of 
Manu’s existence. This, in the absence of othor evidence, should be believed to 
be the same as stated in the Manu-sanhiti before us, that is, he flourished in tho 
beginning of the world, being progenitor of the races human and divine. — Sea 
ante pages i Si ii. 

Sir William Jones, after saying ‘ wo cannot but admit that Minos. Mneues, or 
Mneuis have only Greek terminations, but that the crude noun is composed of 
the same radical letters both in Greek and Sanskrit' ; — and leaving others to de- 
termine whether our Menu t i v or Menu in the nominative.) the son of Brahma, 
was the same personage with Minot the son of Jupiter and the legislator of tho 
Cretans (who also is supposed to be the same with Mneuis spoken of as the first 
lawgiver receiving his laws from the chief Egyptian deity Hermes, and Menet 
the first king of the Egyptians) remarks : “ D&ra-thekoh was persuaded, and not 
without sound reason, that the first ( idiina ) Manu of the Jlrdhmanat could lie 
no other person than tho progenitor of mankind, to whom Jews, Christians, mid 
Musulmnus unite in giving the name of Adam." 

The learned writer further remarks: — “Tho name of Manu (like Menet, mem, 
and mind,) is clearly derived from tho root (man or) men to understand, and it 
wignifies, as ail the Pundits agree, ‘ intelligent, particularly in the doctrines of 
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over the planet Jupiter, says in his law tract, that * Manu 
held the first rank among legislators, because he had ex- 
pressed in his code the whole sense of the Veda ; that no 
code was approved, which contradicted Manu ; that other 
shdstras and treatises on grammar or logic retained splen- 
dor so long only as Manu, who taught the way to just 
wealth, to virtue, and to final happiness, was not seen in 
competition with them.’ YvAsa too, the son of ParAshaka 
before mentioned, has decided, that the Veda with its 
Angas or the six compositions deduced from it, the reveal- 
ed system of medicine, the Purdnas or sacred histories, 
and the code of Manu, were four works of supreme author- 
ity, which ought never to be shaken by arguments merely 
human. Abovo all Manu is highly honored by name in 
the Veda itself where it is declared that ‘ what Manu pro- 
nounced was a medicine for the soul.’ 

The Sanhitds of other sages. — The following is a concise 
description of the Sanhitds written by several of the other 
sages (risk is). 


the Vedat, which the composer of our Dhnrma shSstra must hare studied very 
diligently, since great numbers of its texts changed only in a few syllables for 
the sake of the measure, are interspersed throughout tho work. — A spirit of sub- 
lime devotion, of benevolence to mankind, and of amiable tenderness to senti- 
ent creatures pervades the whole work ; the style of it has a certain austere 
majesty that sounds like the language of legislation and extorts respectful awe ; 
the sentiments of independence on all beings but God, and harsh admonitions 
oven to kings, are truly noble ; and the panegyrics on the Udyalri, the mother 
(as it is called) of the Vedat, prove the author to have adored (not the visible 
material sun, but) that divine incomparable greater light, (to use the words of 
the most venerable text of Indian Scripture,) which illumines all, delights all, 
from which all proceed, to which all must return, and which alouo can eradicate 
(not our visual organs merely, but) our souls and our intellects.” 

Mr. Morley, the author of the Analytical Digest, who in his introduction to 
the llindti law has cited the observations of the Sanscrit scholars of Europe, 
makes this concluding remark : — “ whatever may be the exact period at which 
the Afdnavii dharma shistra was composed or collected, it is undoubtedly of 
very great antiquity, and is eminently worthy of the attention of the scholar, 
whether on account of its classical beauty ; and proving as it docs that, even at 
the remote epoch of its composition, the Hindus had attained to a high degree of 
civilization, or whether we regard it as held to l>e a divine revelation, aud conse- 
quently the chief guide of moral and religious duties, by nearly of a hundred 
millions of beings.” — Morley’s Digest, Vol. I. Introd. p. cxcvii. 

Tho other Sanscrit scholars too of Europe do not, and caunut, deny that the 
Sanhitd of Manu is tho most ancient or the first work of law. 
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Atri composed a remarkable law treatise in verse, 
which is still extant. 

Vishnu is the author of an excellent law treatise, 
which is for the most part in verse. HArita wrote a 
treatise in prose. Metrical abridgments of both these 
works are also extant. 

YAjnayalkya appears, from the introduction to his 
own institutes, to have delivered his precepts to an audience 
of ancient philosophers assembled in the province of 
Mithila. The institutes of YAjnavalkya arc second in 
importance to Mantj, and have been arranged in three 
books : viz. A'chdra, Vyavahara, and Prdyaschitla kdndas 
containing one thousand and twenty- three couplets.* 

Usana (crude form Us anas) composed his institutes 
in verse, and there is an abridgment of the same. 

AngirJL (crude form Angiras) wrote a short treatise 
containing seventy-two couplets. 

Yama composed a short treatise containing one 
hundred couplets. 

Apastamba was the author of a law treatise in prose, 
which is extant as well as an abridgment of it in verse. 

The metrical abridgment only of the institutes of 
Samyarta is found in this country. 


• The age of this code cannot lie fixed with any certainty, but it is of 
considerable antiquity, as indeed is proved by passaeos from it being found on 
inscriptions in every part of India, dated hi the tenth and eleventh centuries 
after Christ. “ To have been so widely diffused,” says Professor Wilson, “ and to 
have then attained a general character os an authority, a considerable time must 
have elapsed ; and the work must date, therefore, long prior to those ins- 
criptions.” In addition to this, passages from YAjxyavalkya are found in the 
Pancha-tantra, which will throw the date of tho composition of his work at least 
os far back as the fifth century, and it is probable even that it may have origi- 
nated at a much more remote period. It seems, however, that it is not earlier 
than the second century of tho Chritian era, since Professor Wilson supposes the 
name of a certain Muni, Nanaka, which name is found in YAjnyavalkya’s 
institutes, originated about that time. — ilorley’s Introduction to tho Hindi 
Law, pp. xi, xii. 
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KAtyAyana is the author of a clear and almost full 
treatise on law, and also wrote on grammar and other 
subjects. 

An abridgment of the institutes, if not the code at 
large, of Vrihaspati, is extant. 

The treatise of PauAshara, which consists of the dchdra 
and prdyaschitta kdndaa, is extant. 

VyAsa is tho reputed author of the Pur Anas : he is 
also the author of some works more immediately connected 
with the law. 

Sankha and Likhita are the joint authors of a work 
in prose, which has been abridged in verse : their separate 
treatises respectively in prose and poetry are also extant. 

Daksha composed a short law treatise in verse which 
i9 in existence. 

Goutama is the author of an elegant treatise although 
texts are cited in the name of his father Gotama, the son 
of Utathya. 

SAtAtapa is the author of a treatise on penance and 
expiation, of which an abridgment in verse is extant. 

Yaseisiitha is tho last of twenty legislators named by 
YAjnavalkya : his elegant work in prose is intermixed 
with verse. 

Of tho Sanhitd of NArada only one Chapter on Civil 
and Criminal Law is in existence. 

The Sanhitds of the sages Nos. 21, 26, 28, 29, 31, A3, 
44, 48, Bl, 55, 64, 72 and 74, (of which some are 
in prose, some in verse, and some partly in prose and 
partly in verse) are in existence. But of the Sanhitds of 
most of the other sagos only some vachanm or texts are 
found cited and quoted in the commentaries, compilations 
and digosts. 

Collections of Smritis , or extracts from them, such as 
the Chaturvinsati, Shat-trinsat, (extracts from 24 and 36 
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Stnritis ), Kokila and Saptarshi Stnritis, are said to be 

extant. 

The works of the sages do not treat of every subject 
as the institutes of Manu do ; and it is the opinion of the 
Pandits that the entire work of none of the sages, with 
the exception of Manu, has come down to the present 
times. It, as it now exists, is incomplete. 

Commentaries . — There are glosses and commentaries on 
some of the principal institutes, which last, but for them, 
would have been very imperfectly understood, nay some 
parts thereof would have been given up as unmeaning or 
obsolete. Various glosses on the institutes of Manu are said 
to have been written by the munis or holy sages, whose 
treatises were esteemed as next to the institutes them- 
selves. These, except that of BhAguki, do not appear to 
be'extant. Among the modern commentaries, that by 
MedhAtithi, son of VfaA-swAMf Bhatta, which having 
been partly lost, has been completed by other hands at the 
court of Madana-pAla, a prince of Digh, that by Gobinda- 
bAja, and that by DuAiUNf-DHARA wore in great repute 
until the appearance of KullUka Buatta’s commentary, 
which has preference over the other glosses, being consi- 
dered by the pandits to be the shortest and yet the 
clearest and most useful.* The glosses of Manu denomi- 
nated th eMddhavi by ShAyanAchArya and the Nanda- 
rdja-krit by Nanda- rAja appear to be known among the 
Mahrattas, and the former to be of general authority 
especially in the Carnatic. The commentary denominated 
Manwartha-chandrikd appears also to be a work of cele- 

• u At length appeared, " says Sir William Jones, ' ‘ KrLI.dK x BhaTTA, 
a Bri/imana of Bengal, who, alter a painful course of study and the collation of 
numerous manuscripts, produced a work, of which it may, perhaps, be aoid very 
truly, that it is the shortest yet the most luminous, the least ostentatious yet the 
most learned, the deepest yet tlio most agreeable commentary ever composed ou any 
author, ancient or modern, European or Asiatic." 
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brity.* Another commentary on Manc called the Kdma- 
dhenu appears to exist and ia cited by Sri-dhardchdrya 
in his Smriti-sdra. 

An excellent commentary on the institutes of Vishnd, 
entitled the Voijoyanti was written byNANDA Pandita, 
who is also the author of a commentary on the institutes 
of PabIshara. 

Tho copious gloss of Apardrka of the royal house of 
Silara is supposed to be the most ancient commentary on 
the institutes of YIjnavalkya, and accordingly earlier 
than the more celebrated commentary on the institutes of 
that sage, — the Mitdkshard of VijnJLneshwara. A com- 
mentary on YJLjnavalkya was also written by Deva- 
bodha, and the one written by Bishwa-ri5pa is often cited 
in the Digests. 

The Dipa-kalikd by SmiLA pAni, which is likewise a 
commentary on YXjxavalkya, is in deserved repute 
with the Bengal school, f 

The Mitdkshard of VijnIneshwara or VijnJLna Yoof, 
a celebrated ascetic, although professedly a commentary 
on the institutes of YIjnavalkya, is in fact a general 
and excellent digest. By citing the other legislators and 
writers as authority for his explanation of YAjnavalkya’s 
text which he professes to illustrate, and expounding their 
texts in the progress of his work, and at the same time 
reconciling the seeming discrepancies, if any, between 
them, and the text of his author, and thus establishing 
his own opinion, VijnJlneshwara has surpassed all those 
writers of commentaries which partake of the nature and 


* This work was used by Monsieur Deslongchamps in the preparation "of hia 
edition of the institutes of Maxu, and in his opinion it is in many instances 
more precise and clear*than the gloss of KullCka tin atta. 

f Shpla-pani was a native of ililhild, he resided at Sahuria in Bengal, and 
wrote also a treatise on penance and expiation, which is in great repute with both 
schools. — Colcb. Dig. Pref. p. xviii. 
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combine the utility of regular digests with their original 
character as commentaries. 

Kullt5ka Bhatta, the celebrated author of the com- 
mentary on the Minava dharma shdstra, wrote also a gloss 
on the text of Yama, brother of the 7th Manu. 

The text book of Goctama was commented upon by 
HaE A-DATTic HlBYA. * 

The YARADi.-Ei.JTA, by VaeadI-BIja, is a general 
digest, but it may be placed among the commentaries, 
since it is principally framed on the institutes of NArada. 
It is a work of authority in the Southern schools and 
especially in the Drdvida country. 

The Mddhaviya, or Mddhavya, though a commentary 
on the A'chdra and Prdyaschitta kdndas of the institutes of 
PABi.sHARA, is in fact an excellent digest and is of great 
authority in the southern part of India. t 

Necessity for a Digest . — The doctrines of the holy 
Bages do not, however, agree in all respects; nay, on certain 
points, they differ even from those of Manu himself ; but 
it is not optional with us to reject any of them, for Manu 
enjoins : “ When there are two sacred texts apparently 
inconsistent, both are held to be law ; for both are pro- 
nounced by the wise to be valid and reconcilable and 


•This commentator was a resident of Drdvida, and is famous for his other 
compositions : his work, in which he occasionally quotes other rmritis, is called 
Milttthard, aud must not be confounded with VijnAhkshwara'b treatise of the 
same name. 

t This work was composed by VidtAravta SwAsif, the eminently learned 
minister of the founder of Vidydnagura, who living in the fourteenth century, may be 
considered to have been, as it were, the lawgiver of the last Hindu dynasty. Of 
the first and third tdndas of this celebrated work, to which the author gave the 
name of his brother MADriAvAcHARTA, tho basis is the text of PabAshara ; but as 
has been already explained, having for the second, nothing of that Smriti to 
proceed upon, it became in fact, though not in name, a genoral digest of all the 
legal authorities prevalent at the time in the southern part of India. However 
this may detract in some degree from its value as being founded in truth upon no 
particular text, tho general fame of tho author is so great, resting as it does, not 
upon this work alone, out upon others abo, particularly on his commentary upon 
the Veda t ; that among his more ardent admirers, he is held to have been an incar- 
nation of Shtva.— Str H. I,. Prcf. pp. xv, xvi. 


Digitized by Google 



XIV 


PREFACE. 


the same is the case, says the commentator Kull^ka 
Bhatta with the texts of the holy sages. Under such cir- 
cumstances reconciliation of the contradictions and discre- 
pancies was the only remedy left. Hence arose the neces- 
sity of a complete digest, which, after harmonising the 
conflicting authorities, might lay down the rules to bo 
followed in practice. 

Digests . — Several digests have for that purpose been 
composed by lawyers of different parts of India. And 
sinco the use of digests, the institutes of the sages are not 
regarded as themselves of final authority, which is to be 
sought in the conclusions and decisions of the authors of 
the several digests and the commentaries partaking of the 
nature of digests, with reference, however, to the schools 
to which they respectively belong (and which will be 
presently noticed).* Even the institutes of Manu, the 
foundation of the body of Hindu law, are in modern 
times looked upon as a work to bo revered rather than to 
be implicitly followed. 

The digests in general contain texts taken from the 
sanhitds, with occasional comments thereupon and pas- 
sages reconciling their apparent contradictions in fulfil- 
ment of the precept of the groat lawgiver, Manu. They, 
moreover, contain frequent citations from other digests for 
the purpose of correcting or confuting their decisions or 
corroborating their own. Occasionally texts of the Sruti 
or Vedas and Puranas are quoted as authorities. The Sruti 
is rospected as the highest authority,- and the Puranas as 
next to the Smriti, which itself is next to tho Sruti. In 
forming their opinions and giving decisions the authors of 
the digests often have had recourse to the following gene- 

* And opinions on points of law as cnrrent in a particular school are given by tho 
panditt or lawyers either in the language of tho author of ft local digest (if suited 
for the purpose,) or in their own, which, however, must harmonise the expositions 
of oue of the local digests implicitly followed a« authority, and, in either case, 
texts of sages, if there be any, corroborative of those opinions and exjxisitions. 
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ral rn fivims and texts : “A principle of law establised in 
one instance should be extended to other cases also, pro- 
vided there he no impediment.” “ Between rules general 
and special, the special is to prevail.” “ If there be a 
contradiction between a Sruti and a Smriti, the former is 
to be followed in preference to the latter ; but if there be 
no such contradiction, the Smriti should be acted upon 
by the virtuous just as the Vedas” (JAbAli). “Should 
there be a contradiction between a Sruti, and a Smriti, the 
former must be followed without consideration of any 
matter” ( Bhabishya Purina). “ Wherever contradictions 
exist between Sruti, Smriti and Purina, there the Sruti is 
to be preferred ; but whero a contradiction exists between a 
Smriti and a Purina, there the Smriti is to be adopted in 
preference” (YtIsa). “If two texts (of Bishis) differ, 
reason (or that which it best supports) must in practice 
prevail” (YAjnavalkya). 

The schools of law. — The various digests have not, how- 
ever, treated of all parts of the Dharma shdstra, nor have 
they arrived at the same conclusion. The variations in the 
doctrines of the digests have led to the formation of the 
different schools. The digests, with reference to the dis- 
crepancies existing among them, may be said to be of five 
classes, each of which has been adopted as an authority in 
some particular part of India, and thus have been formed 
the five schools or divisions of Hindi! law. These schools 
are — ‘ the Gourhja or Bengal, the Benares, the Mithila,* 


• The Mithild school *is that of ancient Tirhoot (Toirabhukti). In the 
Yrihat Vishnu purCma, the boundaries and area of the Mithili country are 
specified as follows,: — “From the river Komhiki to Qundaki the length (of the 
country) is said to bo twenty four Yojanat, (about 192 miles), and from the 
streams of the Ganges to the forests of the Himalayd, the breadth of the country 
is said to be sixteen Yojaiuu (about 128 miles.)” Honco Mithili contains part 
of Purnea, part of Bbagulpore, part of Monghyr, part of Sarun, and the whole 
of modern Tirhoot, lately subdivided into the diat/icts of Tirhoot and Dur- 
bhunga. Seo the map of Mithild, which is attached to the translation of the 
Vir&da-chinti-mani, by Baboo Prosunno Coomar Tagore, and which exactly 
corresponds with the above description ; see also this part of the Sanskrit preface. 
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the Mahdrdshtra (Mahratta), and the Drdvida.* The 
original Smritis are of course common to all the schools, 
but they have each given the preference to the doctrines 
inculcated in particular digests ; and the texts of the sagos 
must be used in the same sense as expounded in the parti- 
cular digests adopted in each of the schools. Of these five 
schools, two may be said to be the principal, — the Benares 
and Bengal ; the other three being in most respects as- 
similated to the Benares school. 

The books preferentially used in each school. — The 
Mitdkshard of VijnJLneshwara is the chief guide of the 
Benares school, and one of the chief guides of the Mi- 
thild, Mahratta and Drdvida schools, and is one of the 
greatest, and, indeed, if we take into consideration the 
extent of its influence, the greatest of all the Hindi! 
law authorities, “ for it is received,” as Mr. Colebrooke 
observes, “ in all the schools of Hindi! law from Benares to 
the southern extremity of the Peninsula of India, as the 
chief ground-work of the doctrines which they follow, and 
as an authority from which they rarely dissent.” The 
law books used in the different provinces, except Bengal, 
agree in generally referring to the authority of the Mitdk- 
shard, in frequently appealing to its texts, and in rarely, 

* The ancient Drdvida comprised five countries, (rir.), Andhra, Karndtaia, 
Goozorat, Mahratta, and Drdvida (proper), which were called “ Pancha 
Drdvida” or five Dr&vidat as it is manifest from the following texts : — 

“ 5T*jr. jnS ci-nTtVsTOm i i xfa 

mfij-si wm: ii a W, irwTi ere 3ifasr. i «r*n*a 

" ">* . A A 

The modern Drdvida or the DrAvida school is the whole of the Southern portion 
of the Peninsula of India, and ie divided into three districts : Drdvida (pro- 
perly so called), Karndtaka ; and Andra (properly Andhra). — Drdvida proper is 
the country whore the Tamil language is spoken, and which occupios the extreme 
south of the Peninsula. The Karndtaka country is that in which the Karndtaka 
language is now spoken. The third district is the Andra where the Tilinga or 
Tcligu is now the spoken language. For the boundaries of eaqh of these districts 
see Morley’s Introduction to Hiudti law appended to his Analectic Digest vol. I, 
page cxci. 
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and at the same time modestly, dissenting from its doc- 
trines on particular points.* That dissent consists in incul- 
cating certain doctrines not contained in, nor sanctioned 
by, the Mitdkshard ; and the adoption of some of theso 
doctrines and the use of the books inculcating such doc- 
trines distinguish each of the minor schools from that of 
Benares. The Mitdkshard must, therefore, bo considered 
as the main authority for all the schools of law, with the 
sole exception of that of Bengal. The other works, which 
concurrently with the Mitdkshard are preferentially res- 
pected in the Benares school, arc the Vira-mitrodayaf the 
Parasurdma-mddhava, the Vyavahdra-mddhava , the com- 
mentaries on the Mitdkshard by Visuwesiiwara BiiattaJ 


• The actual time in which VunAneshwara wrote tho Mitakshard is not 
precisely ascertained, but, according to Colebrooke its antiquity exceeds five 
hundred, and falls short of a thousand, years. The Pandits, however, havo 
reasons to say that VunAneshwara xvaa the Primo Minister of the mighty 
Emperor Vikramaditya, and that ho afterwards became an ascetic, when he 
composed this great work. 

+ The Vlra-Mitrodoya was composed hy Mitra Misra by tho direction of 
Rajah Vira Sinha, whence the book is styled “ Vlra-mitrodoya." Tho age of this 
work appears to be less than four hundred years ; as Rauhu-nandana, tho author 
of the Smriti-tatlwa, who flourished, in Nudea about four hundred years ago, 
has been cited therein. The object of Mitra Misra’s writing this work appears 
to have been with a view to re-establish or confirm tho doctrines of the Mitdkshard 
or of the Benares school, many of which were refuted hy Jimfita-vdhana, who 
was supported by Raoho-nandana and the other writers of tho Bengal school ; 
but, Mitba Misha, reasoning on tho arguments of J ijiuca-vaiiana ami tho rest 
with great accuracy, has generally refuted their doctrines and confirmed those of 
his master, VlJNiNEsHWARA. Vlra-mitrodoya is the work of a great logician anil 
may.be regarded as a complete Digest of the Dhanna shastra of the Benares 
school, in which tho author tins generally expounded the doubtful passages and 
suppliod the deficiencies of the. Mitdkshard, and expressed what was left thereiu 
to implication ; so that the subjoined dicta of the Privy Council may be said 
to be jnstly applicable to this elaborate Digest of the Ikhurma shdstrs : — “Tho 
Vfra-tnitrodoya, which by Mr. Colebrooko and others is stated to be a treatise of 
high authority at Henaros, is properly receivable us au exposition of what may 
have l>eon left doubtful by tho Mitdkshard, ami is declaratory ol' the law of the 
Benares School." — Vide Precedents, pp, 522 and 526, 627. 

J Vishweshwara Bhutta’s commentary, entitled tho Subodhinl , explains 
the select passages only, — passages which could not be well understood without 
explanation 
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and B1la.ii Biiatta,* the Nirnaya-sindhu,\ and the Vivd- 
da-tdndavaX and other works of KamalAkaea. 

The leading authorities of MiihilA are the Vivada- 
ratndkarct,§ and V i vdda-ch in tdman i. || The VivAda-chandra 
by LAKSUMf or LaksiiimA DEvf is likewise much respect- 
ed in that school*^ The works, which concurrently with 
the above are of great weight in MiihilA, arc the treatise 
on inheritance by SrlkardchArya, the Madana-pdrijdta ,** 
the Smriti-sAra or at full length Smrityartha-sAra by Sri- 
dhardchdrya, the Smriti-sdra or Smritisamuchyaya , by 
llarinAtliopAdhydya, and the Dtcoila-parishishla by Ke- 
sha va Misra. 


* This commentary which is commonly called ' Balam-bliatta-Hk&' was written 
by a lady — LiKHjisif -DEvf, whence it is styled Lakshmi-vyiikht/ina. She 
took the nom tie plume of Bilam-bhattu ; and gave a full interpretation of the 
Mit&lshari and also the widest interpretation to every term of the text, the original 
of the Mitdkshai a. 

f See post, page xix. Note 

$ The Yiv&da-laitdava is a book on civil and criminal laws according to the 
doctrines of the llit&kshard. Its author, Kamalakaha, has besides this and the 
Nirnoya-sindhu written several works — the Shtidra-tamalikara, ShAnti-kamald- 
itiro , Dina-kamalikara, PruyasAcItitla-kamalitkara, the Siddk&nta-tattica- 
viueka-sindhu, etc. In the closing verse of his Nirnoya-tindhu, the author state* 
that, that work was finished in the year 1608 of Vikramdditya, or 1612 0. E. 

§ Vivida-ratuSkara was compiled nnnder the superintendence of Chan- 
DESHWara, the minister of Haua Sikha 1)eva, king of llithild. ChaNDKShwara 
himself is also the reputed author of some law tracts. The Vyavahara- 
ratn&kara, compiled under the superiuteudeuce of the same minister, is also 
of great authority in ilithild. 

|| This work was composed by VicnAsrATi Misra, who was also the author 
of several other works, namely, the Vyatahdra-chint&mani, &c. commonly cited 
by the name of Mitara : these also are of great authority in MitUilA. Air. Cole- 
brooke said : — ‘ No more than ten or twelve generations have passed since ho 
flourished at Semoul in Tirhoot. — Vide Coleb. Dig. Pref. p. xv. 

This learned lady set the uamp of her nephew MUuru Misra to all her 
compositions on law and philosophy, and took the titles of her works from the 
then reigning prince Cuaxiira Simia, grandson of Hara !?inua Leva. — Ibid. 

** This treatise was composed by YlSHWESH WAR A Biiatta, the above 
named commentator of the ilitikthara, and is named in honor of MadaNA- 
eala, a prince of the J&t race who reigned at K&shtha-nagara or Digit, and who 
is apparently the same who gave the title to the Madana-cinoda dated in the 15th 
century of the Sambat Era (Coleb. Dig. pref. xvii, & Da. bh6. pref. xi.) Sir 
William Macuagbten says the author of this work was ‘ Mutlanap&dhydya .’ This 
work chiefly treats of acltdra aud vyavahara kanda, and also prevails in the 
Maliratta country. 
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Iii the Mahratta school (or in the province of 
Bombay) preference is given to the V yam ham-may ukh a * 
the Ntrnoya-sindhu, + the IIemddri,% the Vyamhdra * 
koustubha, Sanskdra-koustubha and Dharma-si ndhu.§ 

The works of paramount authority in the Drdcida 
school (that is in the territories of Madras &c.) are the 
MdUlhaviya, the Smriti-chandrikd || and the Saras watl- 
vilasa.% 

These are the law treatises followed in preference by 
the last three schools on account of their adopting certain 
especial doctrines which are inculcated by those books 
but have no place in tho Mitakshard, which in all other 
points is respected as the main authority of all those 
schools of law. In Urissa too, which is now connected 


* This is the sixth of the twelve treatises by NIl-kaxtha all hearing the 
same title “MayUkha," and tho whole is designated collectively the ‘ Bhagavanta- 
bhiskara The othor eleven treatises of this author treat of religious duties, rules 
of conduct, expiation, &o- 

t This work was written by Kamaldkara Bhatta Kdihl-kara in tho sixteenth 
century of the Cristian era. It treats principally of uch&ra and prd ya»ch itta 
touching incidentally only on questions of a legal nature. The work iu question 
is of considerable authority at Benares, as well as amongst the Mahrattaa. 

J By I/em&dri Bhatta KSsM-kara. This is a work of antiquity: it contains 
twelve divisions and treats of all subjects and is respected in many of tho schools. 
Vopa-dtva, author of thecelebratcd Grammar ‘ Uugdha-vodha,' is said to be also 
the author of this great work (Hem&dri.) 

S The Saiukdra-kotutubUa by An'anta-deva, tho DAartna-iindhu by K<i.Ai~ 
n itha which principally treats on dchira and t'rdyashohitta kindat of the Dharma- 
thattra occupy an equal position respecting religious ceremonies and penances. 'I hey 
are, more frequently consulted by the Mahratta ShaitrU than tho A/avtkha which 
refer to the same subject. Of the three, the jNirnoya-tindhu is held in the 
greatest esteem. 

|| By Dev&nanda Bhatta. “This excellent treatise on judicature is of great 
and paramount authority in tho countries occupied by the llindti nations of 
Bricidu Toiianya, and Karndta, inhabiting the greatest pait of the Peninsula 
or BekAin," Note by Colebrooke appended to his preface to the Diya-bhaga. p. iv, 

H This is a general digest attributed to Pratdpa-rudra Beva Mahd-rija, oue 
of the priuces of the Kakatya family, who established themselves to the nonti of the 
Krishna where they fixed their seat of government, which after extending itself by 
conquest became the second empire to the southward. 1 he second comprehends, 
as it does, the territories now belonging to Hyderabad, the Northern Circar, a 
considerable portion of tho Carnatic, and generally speaking, the whole of the 
countries of which the Toilangi is at present the spoken language. This work 
probably composed by his direction, became the standard law book of his domi- 
nions.— See Stra. II. L. Pref pp. xvi, xvii. 
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with the province of Bengal, the Mitdkshard is of para- 
mount authority, with which the works also of Sambhu • 
kara Bajpei and Udaya-kara Bdjpei are received there. 
Bengal Proper has alone taken for its chief and supreme 
guide in matters of inheritance* the Daya-bhiga of Jfaiu- 
TA-viLuANA,t which on almost every disputed point is 
opposed to the Mitdkshard. This celebrated treatise 
forms a part of his digest termed “ the Dharma-ratna. ” 
The arguments by which he establishes his own opinions 
are treated with great ability ; quotations from his work, 
or references to it, have been made by all the authors of 
tho law tracts current in Bengal. The other works of 
great authority in Bengal are the Ddya-tattwa, the Su- 
bodhini, which is a commentary on the Ddya-bhdga by Srt- 
krishna Tarkdlankdra, and the Ddya-krama-sangraha, &c. 

These are tho five classes of law books, which are 
severally respected by the five schools or di visions. J It 
must not, however, bo inforred that each of these classes 


* It is indeed in this branch of tho law that one would hud a great difference in 
doctrine. 

JfnvTA-vAHANA is said to have reigned on the throne of Siiali-Vj(iU!»a. 
He is probably the same with jimuta-ketu, a prince of the race of Sildra who 
reigned at Tagara ; and is mentioned in an ancient and authentic inscription 
found at Salset. ( Vide Asiatic Researches, vol. i. pp. 357 & 361.) 

J Mr. Morlcy, in his recapitulation gives the subjoined list of the books 
preferentially used in each of the schools of liindh law : — 

I. Bengal School : — Dharma-ratna (i. e.) . Diya-bhdga-to\A its commentaries 
by Sti-krishna Tarkdlankdra and Srindth Achdrjya ChurA-mani, Ddya-krana - 
sangraha, Smriti-tattica, (its) Duya-latlica, Vivdddrnava-setu, Vivdda-sdrdrnava, 
and Yivdda-bhangdrnava. 

II. Mithild School: — Vivdda-ratndkara, I't v&da-ch in tdm a n i, Mink-shard Vya - 
vahdra-chintdmani , Dwoita-parishishta, Virdda chandra, Smriti-sdra or Smriti- 
samuchchaya, and Modana-pdrijdta. • 

III. Benares School .-—Mitdkshard, Vir-mitrodaya, Mudhaviya, Vivdda- 
tdndara and Nir naya-sindhu, 

IV. Mahdrdshtra School :—MayOkha, Mitdkshard, Kirnaya-sindhu, Ilemddri, 
Smriti-kouslubha, and Mudhaviya. 

V. Dr&vida School : — 

Drdvida Division -.-Mitdkshard, Mddhaviya, Sarasicati-rildsa and Varadd- 
rdjya. 

Karnataka Division : — Mddhaviya, Mitdkshard , Saraeiratl-rildea, 

Andra Division : — MitdksJiard Mddhaviya, Smriti-chandnkd, and Sarasicali- 
vilasa. 
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of law treatises is respected solely by a particular school, and 
not at all by the other schools ; the fact is, that each is of 
paramount or leading authority with a particular school, 
and at the same time is on general and uncontradictcd points 
respected as authority in the other schools, though of 
course in subordination to that which is preferentially 
used by them severally. A class of law tracts, which is 
of paramount authority with one school, may also be re- 
garded as of authority in another school on points regarding 
which no rules are prescribed in tho books preferentially 
used in that school.* 

Of the treatises on adoption, the Datlaka-mhndnsdf of 
Nanda Pandita, author of the Voijoyanti and the Prati- 
tdkshard, and the Dattaka-chandrikd% by DevJLnanda 


* Thus in Strange’s work onHiinid law, which is principally designed for tho 
Mahratta and Dravida . schools, works of paramount authority iti Bengal have 
been cited on the general points and also on points not touched upon in tho 
law traots chiefly used in those schools. In the first of tho above two cases tho 
Bengal authorities are regarded as secondary to, or corroborative of, the autho- 
rities of those schools, while in tho second caso the authorities of tho Bengal 
school must be regarded os unquestionable authorities also in the said schools by 
reason of having supplied Hie deficiency in the law tracts adopted by them. It 
will also be found from the second volume of Sir William Macnaghteu’s work 
on Hindu law, which is composed of precedents or admitted law opinions, that 
the Panditi have on general or uocontradicted points indiscriminately cited the 
authorities of any school, though tho cases in which they gave their opinions 
appertained to a particular province ; and that in the cases of one country they 
have cited the authorities of another province or school whenever on points 
at issue they found no rules, prescriptive or prohibitory, in tho law tracts of the 
former province or school. 

See also Precedents page 281. 

+ Mr. Sutherland concludes his remarks upon tho Dattaka-mimdnsd by 
saying, that 1 it is on the whole compiled with ability and minute attention to 
the subject, and seems not unworthy of tho celebrity it has attained.’ 

t The JiaUaka-chandriid is a concise treatise on adoption and is supposed 
to bo the basis of Nasjda Pandita's more elaborate work. Many of the Panditt 
of Bengal attribute this work to tho late Itaghu-mani Vidt/d-bh(uhana , 
spiritual adviser of tho Rdjd of Nuddea and a distinguished Pandit who flou- 
rished in the latter part of Jagan-ndtha't life, and is said to have assisted Mr. 
Colebrooke in the preparation of his translation of tho Dit/a bhdga and Mitdk- 
thard. One of the grounds of attributing the work to him is, that by putting 
together consecutively the first letter of tho first and third lines and tho last 
letter of tho second and fourth lines of the last verso of the book the name 
‘ Uaghu-manC is formed. The verse in question runs thus : — 
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Bhatta, author of the Smriii-chamlrikd (ante, p. xix,) are 
the most esteemed : they are almost equally respected all 
over India, the law of adoption not exhibiting much con- 
flict of doctrines between the several schools, although 
some difference of opinion may be observed amongst the 
individual writers. It must be remarked, however, as an 
important distinction, that where they differ, the doctrine 
of tho JDatlaka-chandrikd is adhered to in Bensral and bv 
the Southern jurists, while the Dattaka-mimdnsd is held 
to be an infallible guide in the provinces of Mithila and 
Benares. In addition to these two treatises, there are the 
Datta-mimdnsd by VidyAranya SwAsif, the Datta-chand- 
rikd by Ganga-deva BAjpeI, the Datta-dipaka by VyAs- 
Acharya, the Dcittaka-koustubha by NAGAjf Bhatta, the 
Dattaka-bhdshana by Krishna Misra, the Dattaka-tilaka 
by Bhava-deva Bhatta and the Daltaka-siddhdnta- 
munjari by BAma Krishna, the Dattaka Didhiti and the 
Dattaka-Konmudi, which are general digests of the law of 
adoption, but they do not appear to be^frequently used or 
cited by the lawyers. There is another treatise on adop- 
tion called the Dattaka-nirnaya, which is a compilation of 
a celebrated Pandit of the name of SrI-nAtua Bhatta 
of Mithild. This work was translated by Mr. Blacquiere, 
but the translation has not been published.* 

An excellent commentary on the Dattaka-mimdnsCl , 
and Dattaka-chandrikd has been recently written and 
published by Bharat-chandra Shiromani , a celebrated 
lawyer, and ex-professor of Hindu law iu the Government 
Sanskrit College. 

Besides the above, there exist several other commen- 
taries and digests on various subjects. These are the 
A'charya-chandrikd by SrI-nAthAchArya, son of Suf- 

* See Preface to the Considerations ou liiudd Law, p. liii. 
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KAbAchArya, both celebrated lawyers of the Milhild 
school; — the Vyatahdva-kald of Bhava-devaBhatta, author 
of the rituals much consulted in Bengal ; — the BrAhmana 
sarvasica, Nyaya-sarvaswa, Pandita-sarvaswa and the other 
treatises by JIalAyudiia,* which are chiefly cited in the 
Bengal digests ; — the Kalpa-tarn by LAKsiiMf-DHARA, who 
also composed a treatise on the administration of justice 
by command of Govinda- Chandra, a king of KdsM sprung 
from the Vdstava race of Kdyasthas ; — the Govinddrnava, 
composed under the superintendence of the same prince 
by Nara-sinha, who was the son of RAh-chandra, the 
Grammarian and Philosopher ; — the Param-rama-pratdpa, 
a general digest composed by order of Sa b dji-pra t dpa, 
Jtdjd of the Eastern Telinga country, about five hundred 
years ago. The Vyavahdra-skidkdra by NAgajI Biiatta ; 
the Madana-ratna by Madana Sinha, an ancient work of 
notoriety treating of the dcfidra, vyavahdra and prayash- 
chitta ;t — the A'chdrdka a work principally on dchdra and 
vyavahdra by SnANkARA Bhatta KAsuf-KAit v; — the Dyota, 
a general digest written more than a century ago by Joqa 
Bhatta KAshi'-kara ; — the Dinakara-udyota, a work on 
dchdra and vyavahdra by VisHWA-RtfPA RAmaka Joga 
Biiatta KAsui-kara ; — and the Prithibi-chandroda, which 
also is a general digest. Most of these works are not now 
in use, but their texts are cited in many of the current 
digests and commentaries. The work of Jitendriya is 
cited in the Mitdkxhard, Bdya-bhdga , and other books. 


• This great Pandit was the spiritual guide of Lakemana Sena, a renowned 
tnouarch, who gave his name to an era of which upwards of seven hundred 
Years have expired. Halayudka was a descendant in the fifteenth degree of 
Ultaud A'&n iyana, author of the Veni-mnhdra, (a celebrated drama,) and one of 
the tivo Vedantists who were brought from Kutioui by IUjA A'biscba, and whose 
descendants are almost all the Rarhi and Barenara brdhmanat of the SdndHya 
gutra iu Bengal. 

t This work is often cited and its doctrine adopted in the Vydvah&ra- 
Mayhkha the chief guide of the Mahratta school. 
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And the works of DhAreshwara,* Baia-r6pa, Visuwa- 
ri5pa, Haki-hara, MuhAri Misra, and many others are 
occasionally referred to in the Vivdda-bhangdrnava and 
some other digests. 

Three digests have been written in Sanskrit since the 
establishment of the British empire in India. The first of 
these is the Vivdddrnava-8etu\ compiled at the request of 
Mr. Warren Hastings. This work was proposed as early 
as the 18th of March 1773, at the opening of the Court 
of Sudder Dewanny Adawlut in Bengal. In the follow- 
ing year a translation of the work was made by Mr. 
Halhead and published under the title of “ A Code of 
Gentu Laws.” This work, however, was disapproved of, 
and its translation condemned, by Sir William Jones for 
reasons^ set out in his letter to tlio Chief Government of 
India, in which he strongly recommended the enforce- 
ment of the Hindti law and the compilation of a better 


* PhAueshwaBa is said to bo the same os li&ja Bhiga. Vide Coleb. Dig. prof, 
page xi. 

t This work was compiled by several Pandits, of whom Jagan-nAtha, author 
of the Digest translated by Mr. Colebrooke, was ouc. 

X “ It (says the learnod judge alluding to the work in question) by no 
means obviates the difficulties before stated, nor supersedes the necessity or the 
expedience ut least of a more ample repository of Ilindd laws, specially ou 
the twelve different contracts to which Ulpidn has giveu specific names, and ou 
all the others, which, though not specifically named, are reducible to four general 
heads. The last mentioned work is eutitled the Vivdd&rnava-sctu, and consists, 
like the lloumn digest, of authentic texts with the names of their several 
authors regularly prefixed to them, and explained where au explanation is 
requisite, in short notes taken from commentaries of high authority. It is as 
far as it goes, a very excellent woik ; but though it appear extremely diffuse 
oil subjects rather curious than useful, and though the chapter on inheritance 
be copious and exact, yet auother important branch of jurisprudence, the law of 
contracts, is very succinctly and superficially discussed, and bears an inconsider- 
able proportion to the rest of the work. But whatever bo the merit of the 
original, the translation of it has no authority, and is of no other use than to 
suggest inquiries ou the many dark passages which we find in it : properly 
speaking, indeed, we cannot call it a translation ; for though Mr. Halhead per- 
formed his part with fidelity, yet the 1’crsian interpreter had supplied him 
only with a loose injudicious epitome of the original Sanskrit, in which abstract 
many essential passages are omitted." Mr. Colebrooke, by quoting the above 
remark in his preface to the Digest, and not making any observation upon it 
either in that book or in any of bis works or opinions, seems to have acquiesced 
in the judgment pronounced upon it by Sir William Jones. 
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code. The sentiments expressed in that paper are truly 
worthy of him. “Nothing (he says) could be more 
obviously just than to determine private contests accord- 
ing to those laws, which the parties themselves had ever 
considered as the rules of their conduct and engagements 
in civil life ; nor could any thing be wiser than, by a 
legislative act, to assure the Hindii and Mussulman subjects 
of Great Britain, that the private laws, which they sever- 
ally hold sacred, and a violation of which they would have 
thought the most grievous oppression, should not be 
superseded by a new system, of which they could have 
no knowledge, and which they must have considered as 
imposed on them by a spirit of rigour and intolerance.* 
So far the principle of decision between the native parties 
in a cause appears perfectly clear ; but the difficulty lies 
(as in most other cases) in the application of the principle 
to practice ; for the Hindu and Mussulman laws aro lock- 
ed up for the most part in two very difficult languages, 
Sanskrit and Arabic, which few Europeans will ever learn, 


* Again, at the conclusion of his preface to Mind, that eminent judge re- 
marks : “whatever opinion in short may be formed of Maud and his laws, 
in a country happily enlightened by sound philosophy and the only true revel- 
ation, it must be remembered that those laws are actually revered as the words 
of the most High by nations of great importance to the political and commercial 
interests of Europe, and particularly by many millions of Hindu subjects, whose 
well directed industry would add largely to the wealth of Britain, and who ask 
no more iu return thau protection for their persons and places of abode, justice 
in their temporal concerns, indulgence to the prejudices of their old religion, 
and the benefits of those laws, which they have been taught to believe sacred, 
aud which alone they can possibly comprehend.’’ 

Sir Francis Macnaghten too remarks : “ The right of ITindfis to have their 
contests decided by their own lawi, has been established by the legislature of 
Great Britain ; and, I most cordially concur iu the sentiments which nave been 
expressed by Sir William Jones upon this subject ” “ As to the IlintUu, I have 
not a predilection for the tenets of any of their schools, or for the doctrines of 
any of their scholiasts, iu particular. Such as their law is, they have a right to 
an administration of it, among the parties themselves. To deprive them of 
thiB right agaiust their will, or without their desire, would be rigorous in a 
civil, and intolerant in a religions point of view ; for their laws and their reli- 
gion are bo bleuded together that we cannot disturb the one without doing 
violence to the other. Their own is the only law to be administered to them. 

“ Give them not any laws but their own ; vet under a pretext of dealing those 
out let us not subject the people to wrong.” — Cons. H. L., I’ref. pp. v, vi. 
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because neither of them leads to any advantage in world- 
ly pursuits ; and if we give judgment only from the opi- 
nions of the native lawyers and scholars, wo can never 
be sure that we have not been deceived by them. It 
would be absurd and unjust to pass an indiscriminate 
censure on a considerable body of men ; but my experi- 
ence justifies me in declaring, that I could not with an 
easy conscience concur in a decision merely on a written 
opinion of nativo lawyers, in any cause in which they 
would have the remotest interest in misleading the court : 
nor, how vigilant soever wo might be, would it be very 
difficult for them to mislead us, for a single obscure text, 
explained by themselves, might be quoted as express 
authority, though perhaps in the very book, from which it 
was selected, it might be differently explained, and intro- 
duced only for the purpose of being exploded. The ob- 
vious remedy for this evil had occurred to me before I left 
England, where I had communicated my sentiments to 
some friends in Parliament, and on the bench in West- 
minster Hall, of whose discernment I had the highest 
opinion ; and those sentiments I propose to unfold in this 
letter with as much brevity as the magnitude of the sub- 
ject will admit. If wo had a complete digest of Hindii 
and Hahomedan laws, after the model of Justinian’s 
inestimable Pandects, compiled by the most learn- 
ed of the native lawyers with an accurate verbal 
translation of it into English ; and if copies of the work 
were reposited in the proper offices of the Sudder Dewan- 
ny Adawlut and the Supremo Court, that they might 
occasionally be consulted as a standard of justice, we 
should rarely be at a loss for principles at least and rules 
of law applicable to the cases before us and should never 
perhaps bo led astray by the Pandits or Moulavts, who would 
hardly venture to impose on us when their imposition 
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might be so easily detected. It would not be unworthy of 
a British Government to give the natives of these Indian 
provinces a permanent security for the duo administration 
of justice among them, similar to that which Justinian 
gave to his Greek and Roman subjects; but our compila- 
tion would require far less labour and might bo completed 
with far greater exactness in as short a time ; since it 
would be confined to the laws of contracts and inherit- 
ances, which are of the most extensive use in private life, 
and to which the legislature has limited the decisions of the 
Supreme Court in causes between native parties.” The 
letter from which this extract is taken, is dated the 19th 
of March, 1788. 

On the same date, the then Governor General, Mar- 
quis Cornwallis, with the concurrence of the Members 
of Council, accepted the offer in terms honorable to the 
proposer and expressive of the most liberal sentiments. 
“The object of your proposition (they say) being to pro- 
mote due administration of justice, it becomes interesting 
to humanity ; and it is deserving of our peculiar attention, 
as being intended to increase and secure the happiness 
of the numerous subjects of the company’s provinces.” 
And the result of this proposition, so gladly accepted by 
the Governor General in Council, was the composition of 
the Vivdda-sdrdniava, and the Vivdda-bhangdrnava : the 
former was written by Sarvoru Trivedi, a lawyer of 
Mithild, and the latter by Jagan-ndtha Tarka-jxtnchdnana, 
and both by the direction of Sir William J ones, who himself 
had undertaken a translation of the latter work together 
with an introductory discourse for which he had prepared 
ample materials,* when the hand of death arrested his 


* See hia last anniversary discourse as President of tlie Asiatic Society, 
vol, iv. p. 1 70. 
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labours. Although it must be a matter of regret that the 
public lost, by bis premature death, a translation from his 
pen of a digest compiled under bis direction, yet it must be 
acknowledged that the scholar selected by Sir John Shore, 
the succeeding Governor General, for completing* a 
translation of this digest was one who seems to have de- 
voted much more time and attention to the study of our 
literature and law, and than whom no one has as yet been 
able to make a more faithful and complete translation of 
a law tract in Sanskrit, or to give a better exposition of 
our law. The translation of the Vivdda-bfumgdrnava or 
Jagan-natha's Digest is commonly known as ‘ Colebrooke’s 
Digest.’ This digest treats in full of the topics of con- 
tracts and inheritance as required by Sir "William Jones. 
The author of the work was one of the greatest Pandits 
and also one of the most ingenious logicians then in Ben- 
gal ; but instead of reconciling contradictions or making 
anomalies consistent, he has, in many instances, attempted 
to display his proficiency in logic and promptitude in 
subtle ingenuity, and has thus rendered the work an un- 
safe guide for a reader not already well versed in the law'. 
Such reader will often find in it several discordant doc- 
trines on one and the same point, and will be at a loss to 
know which to follow ; and if he follow whatever doctrine 
he finds at the first sight, xvitliout knowing what doctrine 
is recorded on the same point at another page, he will 
perhaps do wrong ; for there may be in another place of. 
the same book another doctrine, perhaps the just one, and 
the former may have been founded only on subtle ingenu- 
ity. He will moreover see that in one place doubts are 

* Because the version of many texts cited in the work come from the pen 
of Sir William .Jones, most of the laws quoted from M txo being found in his 
translation of the Jidnava-Marma-s/uiitra, and other texts having wen already 
translated hy him when perusing the preceding digest, the Yiiadiimr.va-tctu.— 
YiJe Coleh, Big. Pref. p. xviii. 
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ingeniously thrown upon established doctrines and prin- 
ciples laid down by unquestionable authorities, and in 
another he will find a corroboration of the same doctrines 
and principles. He will very often find no decision on a 
point, but only the discordant opinions of several authors 
of the Bengal, MithilA and Benares schools. Under such 
circumstances he alone who knows the established doctrines 
of the different schools can safely make use of the work. 
It is for the above and other reasons that unfavourable 
opinions have been expressed by those European scholars 
who have written on the Hindu law.* 


* The opinion of Mr. Henry Colebrooke is as follow*: “ Iu the preface to 
the translation of the Digest 1 hinted au opinion unfavourable to the arrangement 
of it aa it ha* been executed by the native compiler. I have been continued 
in that opiuiou of the compilation, since its publication ; and indeed the author’s 
method of discussing together the discordant opinions maintained by the lawyers 
of the several schools, without distinguishing iu nn intelligible manner which 
of them is the received doctrine of each school, but on the contrary leaving it 
uncertain whether any of the opinions stated by him do actually prevail, or 
which doctrine must now be considered to be in force aud which obsolete, ren- 
ders hia work of little utility to persons conversant with the law, and of still 
less service to those who are not versed in Indian jurisprudence ; especially to the 
English reader, for whose use, through the medium of translation, the work was 
particularly intended.” — Preface to the Dtiyabhdga, pp. ii, iii. 

“ It consists,” says Sir Thomas Strange, “ like the Komau Digest, of texts, 
collected from the works of authority extant in the Sanskrit language only, 
having the names of their several authors prefixed, together with au ample 
commentary by the compiler founded for the moat part upon the former ones. 
That its arrangement was not, on its first apj>earauce, satisfactory to the learned, 
and that the commentary abounds with frivolous disquisitions as well as with the 
discordant opinions of different schools, not always sufficiently distinguished, 
rests upon the best authority, that of the learned translator ; by whom its utility, 
for the purpose for which it was plauued, is well nigh disclaimed. It is long, 
therefore, since it was characterised, not unhappily, as ‘the best law book for 
counsel and the worst for a judge.’ But in whatever degree. Jagan-n&tha's 
Digest may have fallen in estimation, as a book to be used with advantage in 
our courts, and especially in those to the southward, it remains a mine of 
juridical learning, throwing light upon every question on which it treats, what- 
ever attention it may require iu extracting it.” — Str. H. L. Vol. i. pp. xvii — xix. 

The author of the Considerations on the Hindi Law remarks : — “ The plan 
of Sir William Jones may have been excellent, but the execution of it fell to 
the share of Jugan n&tha. He has given us the contents of all books indiscrimi- 
nately. That he Bhould have reconciled ■contradictions or made anomalies 
consistent, was not to be expected ; but we are often the worse for his sophistry, 
aud seldom the better for his reasoning. His incessant attempts to display 
proficiency in logic aud promptitude iu subtility, he might have spared without 
regret to his readers.” — Cous. H. L. Pref. p. vili. 

The author of the Summary of the Laws and customs of the Hindtis 
remarks : — '“The Digest of Jagan-natha translated by Mi-. Colebrooke, although 
other subjects are occasionally adverted to, is nominally confined to the law of 
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The texts of the workp adopted in the several schools, 
being cited and commented upon in the Vivada-lhaiigdr- 
nava this book is occasionally used as an authority by the 
lawyers of the other schools. * 


contracts and successions » and the frequent occurrence of jarring texts and 
obscure commentaries forms a great objection to it as a work of particular re- 
ference.” — Ibid, 'Pref. p. v. 

I concur, however, with Mr. Morley in the opinion that — “Notwithstanding 
the unfavourable opinions of the Vivdda--bhangdrnava, pronounced by its 
learned translator and others, there is no doubt but that it contains an immense 
mass of most valuable information, more especially on the law of contracts, and 
will Ihj found eminently useful by those who will take the trouble of familiaris- 
ing themselves with the author’s style and method of arrangement.” 
Sir Thomas Strange and Sir William Macnaghten, whose works al>ound with 
references to quotations from the Digest, ami many of whose principles are 
founded thereupon, are striking proofs of the usefulnes of the work in this 
respect. The learned Translator too has written several of his remarks and 
opinions on the authority of that Digest. It is only difficult, as already 
remarked, for a person not conversaut with the law, to derive benefit from 
it ; and in fact to him it would be an uusafe guide. 

* Mr. Colebrooke, however, in bis letter to Sir Thomas Strange says : — “ We 
have not here the same veneration for hint when he speaks in his own name 
or steps beyond the strict limits of a compiler’s duty ; as his doctrines, 
which are commonly taken from the Bengal school, or sometimes originate with 
himself, differ very frequently from the authorities which heretofore prevailed 
iu the south of India. I am sorry that the Southern Panditt should have been 
thus furnished with means of adopting, iu their answers, whatever doctrine may 
happen to be best accommodated to the bias they may have contracted ; and I 
should regret that Jagan-ndtha's authority should supersede that of the much 
abler authors of the Mitdkshayd, Smyiti-chandrikd and ilddhaviya” With due 
deference to that eminent scholar, it may lie remarked that if the Southern 
Panditt used an opinion originating with Jagan-ndtha himself and not founded 
upon, or cousisteut with, an unquestionable authority, notwithstanding that the 
Alitdkshard and the other authorities expressed a different di ctrine on the same 
point, then their opinion would indeed be objectionable ; but if they cited a passage 
from Jagan-ndtha’t Digest because they did uot find a law on the same point in the 
books preferably used in their schools, or because they found iu Jagan-ndtha’s 
Digest au exposition better worded, and not contradicted by the local authorities, 
the learned geutleman ought not to have been sorry for it; inasmuch as tie 
himself has done the same in uiauy of his remarks, on the opinions of the Sou- 
thern Panditt, published in the secoud volume of Strange’s work on the Hindu 
law. Sir William Macnaghten too, though he iu oue place considers the Vivada- 
bhang&rnata as a Bengal authority, has fouuded many of his general principles 
upon the texts contained iu the said Digest. Let the second volume of his work on 
Iliudu Law also be opened, ami it will be found that many rydoasthat relative to 
cases of the other provinces have been founded by the Panditt on the authority 
of Jagan-ndtha’s Digest, and these vy&vatth&t of theirs have been approved of 
and published by the learned geutleman himself ns correct and accurate. Be- 
sides, where Jagan-ndlha, citing the authorities of oue school, draws a conclusion 
uot inconsistent with its doctrines, or where he gives an exposition as being the 
doctrine of a certain school, and that exposition is uot contradicted by the au- 
thorities thereof, or where his work contains nil exposition not to be found iu, 
or uot prohibited by, any of the law tracts current in that school, there is no 
reason why that part of his work should not be used by lawyers as au authority 
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Of late, a book in Sanskrit, Bengali and English, 
entitled the Vyarasthd-darparna, which is a Digest of 
Hindi! law as current in Bengal, has been appeared from 
the pen of the author of these pages. The contents of this 
work and the arrangement of its contents will he known 
from the preface (p. xxxv), and the merits and demerits 
thereof from the certificates appended thereto, its practi- 
cal utility and wide circulation too would appear from the 
decisions of Civil Courts of judicature from the lowest to 
the highest. 

^ / ... 

Translations . — Some other law treatises also have been 
translated into English, the most important of which are 
the Ddya-bhdga and the Mitakshard of inheritance the 
standard authorities of Hindu law of inheritance in 
the schools of Bengal and Benares respectively. They 
have been translated by Mr. Henry Colehrooke. Tko 
learned translator having accompanied his translations with 
elucidatory annotations and glosses drawn from the com- 
mentaries and numerous other sources, to which his peculiar 
opportunities and immense erudition gave him ready access, 
has rendered those translations of very great utility ; 
every page bears testimony to his diligence in collecting 
the materials, to his judgment in their selection, and to 
his learning in their interpretation. A considerable know- 
ledge is sure to be derived from the study of these two 
works in which the doctrines of the two schools, with 
the reasons and authorities by which each is supported, 
may be seen at one view in a condensed form. Mr. Ori- 
anne has also translated the chapter on inheritance from 


in that school. Had the case been otherwise, Sir Thomas Strange, whose work 
on Hindu law is chiefly intended for the southern schools of India, would not 
hare cited as authorities Jagna-ttalha and other authors of Bengal in almost 
every page of his work ; and Sir W. Macnaghteu too would not have founded his 
chapter on contracts (which is intended for all the schools,) almost solely upon 
Jagan-n&tha'l Digest. 
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the Mitdkshard. Mr. Borradaile, a Judge of the S udder 
Dewany Adawlut of Bombay, and the author of valuable 
Reports, has published a translation of the Vyavahdra- 
maydkha, to which he has affixed some annotations refer- 
ring to the passages of other works on Hindti law, and 
rendering his version of peculiar utility to the student of 
the law of that side of India. A translation of the D&ya- 
kramasangraha has been published by Mr. Wynch, who 
has judiciously adopted the version of the texts of the 
legislators and sages of antiquity cited therein from the 
works of Sir William Jones and Mr. Henry Colebrooke. 
The institutes of Manu have been translated by William 
Jones and Sir Graves Haughton into English, and by 
Monsieur Loiseleur Deslongchamps into French. The 
version by Jones is, however, generally consulted in pre- 
ference to the other translations. There is another 
translation by Baboos Tara Chand Chukerbutty and 
Chunder Sekhur Dev of the first three chapters of Mantj, 
published in pamphlets, in which the Sanskrit text is given 
in the Deva-ndgri character, a literal translation in 
Bengalee, and Sir William Jones’ translation, with a re- 
vised and correct translation in English. The Dattaka- 
mimansd and Dattaka-chandrikd have been translated by 
Mr. Sutherland, with useful notes after the manner of 
his illustrious uncle, Mr. Colebrooke. His version of the 
two standard works on adoption and the synopsis thereof, 
which he has appended to his translation, are eminently 
useful. A French translation of the Dattaka-chandrikd 
by Mr. Orianne, has also been published. 

A translation of the Vyavahdra-kdnda of JIgna- 
vaxkya’s institutes by Dr. Roer and F. Montriou Esq., 
Barrister, has appeared some years ago. This work is 
entitled “ Hindd Law and Judicature,” and contains 
many explanatory and useful notes. 
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The whole of the Vivdda-chintdmani has been trans- 
lated by the Hon’blo Prosunno Cooraar Tagoro, c. s. I. 
The translation is not however so elaborate and accurate as 
was expected from a scholar so well known and deputed. 

The Ddya-tattwa of Raghu-nandana has, of late, been 
translated by Baboo Golab Chand Shastri, a pleader of the 
Calcutta High Court. 

The translation of that part of the Smriti-chandrikd 
which treats of Inheritance, made by Krishna Swami Iyer, is 
very elaborate and useful. The learned translator has, in 
foot-notes, almost at every page, cited texts of Manu and 
some other sages, as also the doctrines and opinions of 
several Commentators, Compilers and Digest-writers of 
high authority, such as Ji'jh5ta-v!.hana, VijnAne- 
8HWABA and the like, and has likewise occasionally cited 
decided cases, with respect to particular points ; and has 
at the end of each Chapter or Section given a Summary 
thereof. By so doing the learned Translator has rendered 
his work almost as useful as Mr. Colebrooke has. by append- 
ing elaborate annotations and notes to his translation of 
the Ddya-bhdga and Alitdkshard. 

The Ddya-vibh&ga of the Mddhavlya commentary and 
the Law of partition and succession from Baradd-rdja'a 
Vyavah&ra-nimiaya ( ante p. xiii) have been translated by 
Mr. A. C. Burnell, c. s. 

The Chapters on Inheritance from the Sanhitds of 
A'pastamba, BoudhAyana, Goutama, Vashishtha, 
Vishnu and NJLrada have recently been translated by 
Messieurs "West and Buhlcr, who have very prudently 
printed the Sanskrit texts of each of the sages before 
their translation. Tho foot-notes appended by them to thoir 
translation of tho texts in question are very interesting 
and afford a satisfactory proof of tho great learning and 
research which they have displayed therein. 
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Merita and demerits of the existing translations . — So at 
present we have English translations of a large number of 
the books on the Dharma Shastra. But it is a matter of 
regret that, many of these translations are not quite faith- 
ful as they might have been. Not to speak of the 
simple inaccuracies, but omissions, gross errors, &c., are 
to be found in several parts of them. For instance : — 

The translation of the subjoined passago of the Mitdk- 
shard — “ srnufwaTsar, w faaiitftona 

zronr favrse uw ”* which ought to come between 
clauses five and six of Chapter II, has been altogether 
omittedt by Mr. Colebrooke. Again, the text “ 

i - ■e nra-gws 

cited in the Ddya-bhdga% should have been rendered by — 
“ The mother’s sister, the maternal uncle’s wife, the paternal 
uncle’s wife, the father’s sister, the mother-in-law, and 
an elder brother’s wife are pronounced equal to the 
mother” ; but Mr. Colebrooke, rendering, perhaps inad- 
vertently, the word (which means a maternal un- 

cle’s wife) by “ a maternal uncle, ” and omitting altoge- 
ther the term (a paternal uncle’s wife,) has trans- 

lated the above text as follows : — “ The mother’s sister, the 
maternal wide, the father’s sister, the mother-in-law, 
and the wife of an elder brother are pronounced similar 
to mothers .§” In like manner, gross errors and omissions 
will be found in Mr. Colebrooke’s translation of the fol- 


* Mil<lli/tdnX, Sans. p. 207. 

t The translation of the abovo passage is as follows “The singular num- 
ber is used to denote caste or class, so if there be several wives (or widows) of 
the same caste, and also of different castes, they divide and take the wealth in 
due proportions .” — Vide pp. 119, 120, and Prcc. p. 258. 

% See D&ya-bh&ga, Sans. p. 112. 

§ See his translation of the D&ya-bhiiga, Chap. V, Sect iii, § 31. 

But what is still straugc to observe is, that these gross errore and omissions 
have been allowed to remain in the subsequent editions of the work and also in 
the citations and quotations therefrom. 
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lowing text of KAtyAyana— $ew-jtcwt- 
I ii ” and of YAjnaval- 

kya— “ ^ stc-q<tts^ I WT^ * * * § ifa zrwr^ 

H** 80 rauc h so, that the author of these pages 
had to reject that translation and give his own. This will 
be found on perusal of pages 62 and 63 together with the 
foot-notes contained therein. 

Sometimes translations of one and the same text of 
a sage made by different persons differ materially from 
one another. Thus of the following text of Manu — 

ftraTrw i ^ fiwt, hutt- 
*Tfl3 * ” II* Sir William Jones’ translation (which runs 
thus : “ The son, however, of such a daughter, who suc- 
ceeds to all the wealth of her father dyiDg without a 
son, must offer two funeral cakes, one to his own father, 
and the other to the father of his mother ;”)+ is mate- 
rially different from Mr. Golebrooke’s translation, which is 
as follows : — “ Let the daughter’s son take the whole estate 
of his own father who leaves no (other) son; and let him 
offer two funeral oblations ; — one to his own father, and 
the other to his maternal grandfather. J Again of the 
subjoined text of KatyAyaxa — “ fMwsrc wt£- 

wrffcwt i *sjfvrenK-3CtTT et* # uw w w sircfa «§ The translation 
contained in Colebrooke’s Digest runs thus : “ The wife 
who does malicious acts injurious to her husband, who 
has no sense of shame, who destroys his effects, or who 
takes delight in being faithless to his bed, is held un- 

• Manu, Sans. Chap. IX, v. 132. 
t Manu, Eng. Chap. IX, v . 132. 

J Colob. Dd.-bhd. Chap. XI, Sect, ii § 19. 

Of the above translations tho one by Mr. Colebrooke may be taken to be 
nearly correct ; but that by Sir William Jonos is as loose as his translation of 
many other teats and passages : see, for instance, the last note at page 3. 

§ Smriti-chandrika Sans p. 63. Vyav-Maylt. Sans. p. 136. 
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worthy of the property before described,”* that itx 
tho Smnti-chandrikd is as follows — “ A widow who 
does injurious acts, who has no sense of shame, who 
squanders away the money, and who is bent upon com- 
mitting adultery, is held unworthy of wealth (dhana)," f and 
that in tho Vyavahdra-mayukha is — “ But a wife who 
does malicious acts injurious to her husband, who has 
no sense of shame, who destroys his effects, or who takes 
delight in being faithless to his bed, is held unworthy of 
separate property ( stH-dhana.”)\ 

Sometimes one and the same text has been translated 
by the same person differently in different books. For 
instance, Mr. Colebrooke has, in his Digest, rendered the 
subjoined text of N1.rada — “ ^ vuittw 
cm fw if by “If they seve- 

rally give or sell their own undivided shares, they may 
do what they please with their property of all sorts, for 
they have dominion over their own,”§ and in his Ddya- 
bhdga by “ Should they give or sell their own shares, they 
do all that as they please, for they are masters of their 
own wealth.” || 

Such being the state of the several parts of the 
existing translations it is very desirable that the transla- 
tion of the text books bo revised and rectified by 
proper persons employed or authorized by the Government, 
and that there bo a standard and uniform translation 


* Coleb. Dig. Vol. iii (Load. Ed.) p. 585. 
f Smri. Chan. Chap. X I, Sect, i, cl. 47. 
t Vyav. J/iiytf. Chap. IV, Sec. viii § 8. 

§ Coleb. Dig. Vol. II. (Lond. Ed.) p. 101. 

|| Da. bha., Chap. II § 31. 

Mr. Borrmlale and Krishna Swaroi Iyer have adopted the latter Version. 
See Vy«». May(i. Chap. IV, Sect, vii § 36, aud Smri. Chau. Chap. XV, cl. 1. 

Again the trauslator of the Yivdda-chintimani hag rendered the said text by 
“ Divided partners are competent to give away, sell, or do what they please with 
their respective property, for then they have become its lords.” Vt. Chi. p. 314. 
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of the texts of the sages cited in the Commentaries, 
Compilations and Digests. 

As, however, the translations above mentioned, are 
accepted as binding authorities, the author of these pages 
was compelled to adopt those translations of the texts 
and passages which he had to cite or quote in the present 
work. Still, however, he could not help giving a 
rectified translation or a new translation of his own 
of such particular texts or passages the existing 
translation of which appeared to him to be grossly 
erroneous.* 

Digests in English . — Besides the above mentioned tran- 
slations we havo some original works on Hindu law 
written in English. The chief of these are the “ Considera- 
tions on Hindi! Law,” “ Elements of Hindu Law,” and 
the Principles and Precedents of Hindfi Law.” 

Sir Francis Macnaghten was the author of the Con- 
siderations on Hindu Law, which consist of enunciation 
of principles, seldom founded upon the authority of tho 
law books, but generally collected from the then decided 
cases, such a9 ought, in his judgment, to be adopted, and 
such as ought, if adopted, to continue immutable. Those 
cases, however, were decided for the most part according 
to the opinions of Pandits, who are spoken of by him in 
the most disparaging terms, and to whom he says he was 
obliged to have recourse on points as they arose. Those prin- 
ciples havo been illustrated copiously by arguments ; 
and tho decided cases from which they have been 
derived or deduced are repeated over and over, and given 
in extenso. His chapter on Adoption is the longest of all, 
occupying 122 pages, 42 of which are devoted to a criticism 
of, and severe reprehension on, a judgment of Sir 

* See, for instance, pages 38, 02, and 03. 
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Thomas Strange in a particular case. The seventh 
chapter of the work in question is on Contracts, and is 
composed only of such texts as are set forth in Colebrooke’s 
translation of the Digest of Jagan-ndtha 5 and the eighth 
and ninth chapters are for the most part translations from 
the Miidkshai'd. The Addendum and Appendix treat 
only of the law of adoption. It is apparent from his writ- 
ings that he had not the slightest knowledge of the 
Sanskrit language, nor of the law books not translated 
into English. His work, however, is more useful than 
could be expected from an author who was possessed of 
such insufficient resources, and who* moreover, commenced 
and finished it in one year.* 

The Elements of Hindu Law was written by Sir 
Thomas Stange whilst Chief Justice of the Supreme Court 
of Madras. Although he had no knowledge of the 
Sanskrit language, yet almost every one of the elements 
containd in his work is based upon authorities cited below 
the page. In several instances, however, he has erred in 
not specifying the peculiar doctrines of the different 
schools, or in blending the especial doctrine of one school 
with that of another, or in citing authorities of one school 
for a doctrine of another. The learned author does not so 
fully treat of the doctrines of the other schools as he does 
of the two schools in the South of India where he had to 
administer justice. His work is therefore of greater utility 
in the Courts of Madras and Bombay than in those of the 
other parts of India. The second volume of the work, which 
contains cases and law opinions under the title of “ Jlesponsa 
JPrudentum ” or opinions of the Learned, is indeed very 
valuable, almost every one of them being followed by re- 

* “ It is to be regretted," says Mr. Motley, “ tlmt the whole work is per- 
vaded by a spirit of exaggerated self-estimation and unjust depreciation of every 
thing not consonant with the author’s professional prejudices.” 
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marks from tho pen of Messrs. Colebrooke, Sutherland, and 
Ellis, or one or two of them ; and the work is rendered still 
more valuable by containing the opinions of Mr. Colebrooke 
in answer to letters from the author. The above opinions 
and remarks are truly retponsa jyrudentum, and the au* 
thor’s seeking Mr. Colebrooke’s opinion on every difficult 
point, and his publication thereof in support of what he 
wrote, are actiones prudentis. 

The Principles and Precedents of Hindu Law compos- 
ed and compiled by Mr. (afterwards Sir) William Hay 
Macnaghten, are the most clear and lucid of the above 
mentioned three digests. The first volume of this work 
treats of proprietary right, inheritance, strl-dhana, partition, 
marriage, adoption, minority, slavery, and contracts, and 
contains a translation of a portion of the Mitdkshard not 
touched by Mr. Colebrooke. The principles laid down 
by him on these subjects are for the greater part correct. 
The second volume consists of precedents or opinions of the 
Hindu law officers delivered in, and admitted by, the several 
courts of judicature and examined and approved by the 
author himself. These are for the greater part very 
correct, coming as they do from the pen of the pandits who 
were thoroughly acquainted with, and knew, the Dharma 
Shdstra. The first volume, however, would have been more 
excellent and authoritative if he had all along cited author- 
ities in support of the principles and doctrines therein 
contained, in the same manner and with the same 
prudence as Sir Thomas Strange has done.* 


• Mr. Motley says : — “ In a late judgment delivered by tbe Privy Council, 
Sir William Macnaghten’s work is mentioned as ‘ by far the most important 
authority amongst the Hindi law-book* by European author* aud it is stated, 
on the information of Sir Edward Ityau, to be constantly referred to in the 
Supreme Court of Calcutta as all but decisive on any point of Hindh law con- 
tained in it ; and that more respect would be paid to it by Judges, than to tbe 
opiuious of the Pandits.” (See however V. D. p. 569.) If the expression ‘ Hindi 
law-books’ means those composed by Europeans, Macnaghten’s work is for Uie 
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The work entitled “Treatise on Inheritance, Gift, 
Will, Sale, and Mortgage” by Mr. E. E. Elberling, late 
of the Danish Civil Service, contains some principles of 
the Hindii law, but on the whole it cannot be viewed as 
altogether a safe guide. Although the author has acted 
judiciously in citing authorities and precedents in support of 
the principles contained in his work, yet his precaution 
seems to have sometimes failed him. He appears to have 
been totally ignorant of the Sanscrit language, in which (to 
use the expression of Sir William Jones) the Hindu law 
is for the most part locked up ; and more could not there- 
fore be expected from one, whose knowledge of the sources 
of that law was so limited. 


greater part each as it is stated to be ; but if it comprehends also translations and 
the remarks and written opinions of Europeans, tbeu whatever has come from the 
pen of that eminent scholar and lawyer, Mr. Heury Colebrooke, ought to be 
regarded as of greater weight ; especially his translations of the Daya-bhdga and 
Mxtikthard, the former of which works is the standard law in Bengal and the latter 
is respected in all the schools from Benares to the southern extremity of the 
peninsula of India as the chief ground-work of the doctrines which they follow ; 
and the translations themselves are also master-pieces, and accompanied as they 
are with translations of the most illustrative and appropriate comments, &c. they 
are perhaps more useful than the originals. The translation of the Daltaka- 
tnfm&ntd and the Dattaka-chandrikd, the standard law tracts on adoption made 
after the manner of Mr. Colebrooke by his nephew, Mr. Sutherland, and the 
translation of the portion of the Mitdkthard made by Sir William Macnaghten, 
and those of the Diya-krama-tangraha aDd Vyavahdra-mayukha Ac. are of equal 
authority with the above. Next in importance are the remarks and opinions of 
Mr. Colebrooke, “ whose learning,” says Sir Thomas Strange, “ in that abstruse 
science, drawn directly from the original and the most authentic sources, stands 
acknowledged in Europe as well as in India.” The remarks and opinions above 
alluded to convey, in most instances, not only bis strictures ou tbe points refer- 
red and opinions reported, but references also to printed authorities in support 
of his observations, or of the answers of the Pandit t. It is with reference to 
one of those opinions that, Mr. Shakespeare, an able Judge of tbe late Sudder 
Dewanny Adawlut at Calcutta, said, alluding to Sir William Macnaghten : 
** Now I imagine Mr. Henry Colebrooke to bo the highest Europeau authority on 
matters of Hindi! law ; but supposing others to be equally well read, no one can 
be placed in competition with him as to the two qualifications, a knowledge of 
the law and of the practice and observances of this Court, in which he was so 
many years the Chief Judge.” And Sir Francis Macnaghten too remarks: — 
“ Upon the right of a Hindi i to dispose of his property by will, I have seen 
the opinion of Mr. Colebrooke, and I need not add that there is not any man 
whose opinions may justly command a greater degree of deference.” The author 
of these pages has persued whatever has fallen from Mr. Colebrooke with great 
attention, and fouud him generally most accurate and deep, resulting from a 
thorough study of the Sanskrit books of law mentioned by him, booka the whole 
of which are rarely read by the majority of the lawyers of any school. 
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Steel’# Summary of the Law and Custom of Hindi! 
Castes, printed by order of the Governor in Council of 
Bombay, is inconvenient for reference, on account of a 
want of proper arrangement ; but it contains a mass of 
useful information and may always be consulted with 
advantage. He divides his work into three parts, — law, 
castes, and existing customs : the two latter divisions arc 
especially useful, as containing a quantity of matter not 
to be met with in any other English book. 

Colebrooke’s Treatise on Obligations and Contracts 
scarcely comes within the class of works treating of Hindu 
law, inasmuch as it relates to the subject of contracts 
generally ; ho has, however, illustrated the law of con- 
tracts throughout by reference to the Hindu system ; and 
the student will find much that is valuable regarding that 
system under those titles which the learned author has 
completed. Unfortunately the work was never finished, 
and the preface and preliminary matter, promised by the 
author in the first and only published volume, have never 
seen the light. 

The tract written by Rdjd Rdm-mohan Roy treats 
chiefly of proprietary right, supported by citations of 
authorities ; the Sanskrit texts quoted being accompanied 
with English translations. It would have been of great 
benefit to tho public had similar essays on the other heads 
of our law been written by that eminent scholar. 

The table of succession according to the Hindi law 
of Bengal, and the pamphlet entitled — “The Heritable 
Bight of JBandhua ” — by the Hon’ble Prosunno Koomar 
Tagore c.s.l., though concise, are useful. 

A Digest of Hindu law from the replies of ShdatrU or 
law officers in the several courts of tho Bombay Presi- 
dency with an Introduction, Notes and Appendix has of 
late been prepared and published in two Volumes by 


Digitized by Google 



xlii PREFACE, 

Messieurs "West and Blihler. In this, the authorities 
cited by Sh&stris for the corroboration of their opinions 
have not generally been given in extenso but only the 
names and the pages &c. of the books containing those 
authorities are mentioned in abbreviated form leaving 
the reader to peruse them in those books, and occasionally 
fresh and more applicable passages have been selected by 
the authors from the recognized books and added as 
further authorities for the replies. The notes and remarks 
by the learned authors are very interesting, and the Appen- 
dix is more so as it contains Chapters on Inheritance from 
the Smritis of Apastamba, BoudhAtana, Goutama, 
Vashishtha, Vishnu and N Arad a, with translations 
appended thereto. But above all, the Introduction is 
very elaborate, learned and useful. The only thing to 
be regretted is that the replies of the Shdstris contained 
in the book are not all correct. 

Mr. Strange’s Manual of Hindu law, though short, 
is generally correct and clear. 

A Digest of Hindd law as administered in the courts 
of the Madras Presidency has only last year been written 
and published by the Hon’ble II. S. Cunningham whilst 
Advocate General of that place but since appointed a Judge 
of the Calcutta High Court. This book, at which I have 
only had a glance at present, will bo reviewed by me in 
extenso in the 2nd volume of my present work, when I 
shall be able to procure a book for myself, which is at 
present not to be had at any of the Calcutta Book-sellers’. 

I have, I think, given an all but complete list of the 
works which treat of the vyavah&ra branch of our law. 
It remains to notice how justice is administered in accord- 
ance with that law on which so many works are extant 
The judges, barristers, pleaders, and others who know 
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English, have recourse to the English translations and 
digests. But no such means wero available to the nume- 
rous native judges, pleaders, and suitors who do not know 
that language, and are not furnished with translations 
or proper treatises in the vernacular.* They are therefore 
entirely dependant on the Pandits, the venality of many 
of whom has disparaged the character of that body (though 
some were and are indeed most upright as well as learned) 
to such a degree that we should be justified in adopting 
the language of Sir William Jones already cited. 

Add to this, it happened in many cases that in conse- 
quence of the Mofussil pleaders, having no means of 
knowing the law except from tire mouths of Pandits, no 
question touching the Hindu law was raised until 
the cases came in appeal before the late S udder Dewany 
Adawlut, where the pleaders, familiar with the law tracts 
in English, raised law points and then the cases either 
resulted in nonsuit or were remanded to bo tried de novo, 
and thus the parties wero fruitlessly burthened with the 
costs of both Courts. This evil has been very little or very 
partially remedied by the Engish translations and digests 
of the Hindu law, they being of use to those only who 
know English, and who, compared with the mass of judi- 
cial officers and legal practitioners in the Mofussil, are 


* The law tracts hitherto written iu Bengalee are four iu number ; but they 
are deficient in many respects and therefore of very little utility : they vanished 
as soon as they appeared, having never been brought into use. The first of 
these is entitled the Vyavah&raratnamdla written by Lakkhi Ndrdyan Nydya- 
lankdra iu the form of questions and answers with authorities in Sanskrit. This 
work contains a succinct view of the law of inheritance according to the doc- 
trines of Mm&ta-vd/iana, contrasted with those of the Mitdkshard, together with 
a short treatise on adoption. The next is the compilation by Ram-jloan TarkS- 
lankdra. It is a collection of the doctriues of the Ddya-bhdga and other works. 
These two works were mentioned in a letter from the Bengal Government to the 
Conrt of Directors under date the 22ud of February 1827, as being among the 
works encouraged and patrouised by the Government. The third was written 
by Gangakirhore Bhattdchdrjya of Bhahora. It treats of inheritance, impurity, 
and expiation, but superficially and imperfectly. The fourth is a little 
pamphlet written by A b/toyd-c/iaran Tarka-panchdnana, a well known logician. 
This book contains only the abstract principles of the Daya-b/t&ga. 
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insignificant in number ; consequently, without a complete 
digest in the English language, combined with a corres- 
ponding one in the vernacular of the country, the evil 
could not be removed, nor the desideratum felt by Sir 
William Jones and others supplied. The Government 
enacted that the cases of the Hindiis, regarding 
inheritance &c., shall be decided according to their law, 
but no means wero afforded to the generality of the 
people of making a proper use or checking the abuse 
of that law. This was remarked to the author by 
one of the most intelligent judges of the late Sudder 
Adawlut, now no more, who at the same time re- 
quested him to translate into Bengalee and Urdoo the 
Principles of Hindu Law by Sir William Macnaghten. 
That work was thereupon minutely gone through, with a 
view to determine if a translation of it would be sufficient 
for the purpose, when it was judged that the work itself 
required many additions to be made to it and several portions 
to be rectified to render it correct and complete. The 
translation and publication of the Ddya-bhaga and Mitdk- 
shard on inheritance, the Dattalca-mimdnsd and the 
Dattaka-chandrikd were considered likely to be more ex- 
pensive and tedious than useful, inasmuch as considerable 
parts thereof are composed of arguments tending to estab- 
lish the authors’ own opinions and to refute those of 
others. It would moreover be very difficult for such as 
would not thoroughly study and digest them readily to 
discover the principle or decision regarding any point ; for 
it is not rarely the case with those works that in one place 
a principle appears to be laid down as decisive, but in ano- 
ther (perhaps at the distance of many pages) will be seen 
a passage which refutes and explodes the former and 
establishes another. Translations of those works could not 
therefore be of great use to thoso who cannot devote much 
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time to a diligent study of their contents. Besides, now- 
a-days the judges for the most part consider it safe and con- 
venient to follow the decisions of their learned predecessors, 
instead of taking the trouble of ascertaining for- them- 
selves the law on the point or points at issue.* Hence, 
the principles laid down in the previous decisions and the 
opinions of the law officers followed in those decisions or 
admitted by the courts of justice, form in a great degree 
the practical part of the law. Consequently in the pro- 
sent state of legal practice it will not be enough if a 
digest included only the principles contained in the law 
treatises and the authorities on which they rest ; but to bo 
practically useful, such a work was needod as will com- 
prise all the principles laid down in the current law trea- 
tises, the unreversed or final decisions, and the admitted law 
opinions, illustrated by precedents. Moreover it is re- 
quired to be not only in the vernacular but also in English, 
inasmuch as all the desiderata are not to be found in any 
single English book, and perhaps not in all of those 
hitherto written. It is moreover very dfficult for a person 
to procure a large number of the English books on the 
subjects in question, and still more so, if he be in pos- 
session of them, to find out what he requires without 
losing much time in the attempt. To compile a work of 
the above description required, I confess, more learning and 
talent than I possess. But as no one more experienced 
come forward to undertake this arduous task, and the want 
of such a work continued to be felt by both Mofussil and 


• They ought, however, to bo warned that, amongst the decisions said to be 
passed in accordance with the Hindd law, there are Bome which are not correct and 
accurate with reference to that law ; and as decrees are in themselves not law but 
merely the application of the law to particular cases, and as the dispensers of 
justice are by their oaths bound to decide each case upon its own merits iu con- 
formity with law, usage, and principles of justice, they should not (and cannot 
conscientiously) follow a precedent without being satisfied that that precedent 
is in conformity with the law they are to administer. Precedents, therefore, 
ought to be applied after gtent consideration and with due circumspection. 
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metropolitan practitioners, and others, I engaged myself 
to write a work of the above description. 

It at first seemed to me that it would be sufficient to 
supply the vycivasth&s or principles in Bengalee and English, 
with authorities and precedents bearing thereupon. But it 
occurred to me that if I did not give the Sanskrit passages 
expressive of those principles and the texts of the holy 
sages and other great authors on the authority whereof 
those principles were laid down, there would still be left 
for the ingenious portion of the Pandits a field to work 
upon. And tho little experience that I have had in this 
department of jurisprudence suggested to me that it was 
necessary to publish at least two separate books one 
for the Bengal school and the other for the remaining 
schools, as it is very difficult to preserve all along 
the distinction between the laws as current in Bengal and 
those in the other schools, so much so that even Sir 
William Macnaghten, who seems to have taken much 
care about it, has sometimes forgotten it, and blended the 
special doctrines of one school with those of another. 
But even were I careful in making the distinctions 
throughout, still the reader who would not make himself 
master of them, would very probably overlook them and 
fall into error.* Add to this tho vernacular language of 
the different schools not being one and the same, the 
principles, precedents, &c. having reference to Bengal 
required to be translated into Bengalee, and those pecu- 
liar to the other schools into the vernaculars of those 
provinces, at least into Urdu, which in a manner is under- 


• * “ In a general compilation/’ says Mr. Colebrooke, “ where the authorities 

are greatly multiplied, Hud the doctrines of mauy different schools and of 
numerous authors are contrasted and compared, the reader is at a loss to collect 
the doctrines of a particular school and follow the train of reasoning by which 
they are maintained. He is confounded by the perpetual conflict of discordant 
opinions and jarriug deductions, aud by the frequent transition from the post* 
tious of one sect to the principles of another.” — JDd. bhd, Pref. p. iii. 
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stood throughout those countries. If, however, all the 
principles, &c. were to be thrust into one work and trans- 
lated into Bengalee and Urdu simultaneously, the work 
would not only be swollen to an inconvenient extent, but 
the reader would have to pay for a portion which he would 
not require. On these considerations I resolved on making 
two separate books : one of which, namely the Vyavasthd- 
darpana, was then written, upon the plan above mentioned. 

But the first edition of this work (consisting of 1,000 
copies) was so rapidly circulated and sold, that feeling, 
as I did, deeply indebted to the public, more especially 
to our generous Government, for so unequivocal a mark 
of their undoubted approbation, I felt myself in duty 
bound to undertake the labour of giving a second and 
much improved edition in order to render the work more 
deserving of a continuance of the favor with which it 
had been honored. A short time after this edition was 
finished, I had the honor to be employed as Tagore Pro- 
fessor of Muhammadan Law, and had, in that capacity, 
to write two volumes on that Law. In consequence of 
these as well as other vocations I was prevented from 
going on with the other work, that is the present book, 
the Vyavasthd-chandrikd, though often requested by several 
upcountry gentlemen to write a Digest of Hindu law for 
the other schools. At length by the help of God I have 
been able to compile, and compose the work of which 
the 1st volume is now presented to the public. 

Of this volume (in two parts,) Part I contains Prin- 
ciples, &c., and Part II, precedents. 

Arrangement of Subjects in Part I. — In this, the 
Vyavasthds or principles of the Mitikshard , Vivdda-chintA- 
mani, VyavahAra-mayuklia and Smriti-chandnkA — the para- 
mount authorities respectively of the Benares, Mithila, 
Mahratta and Dravida schools, — and also of other books of 
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high authority, such as the Vlra-mitrodoya, Vivdda-ratnd- 
kara, &c., have been arranged in each section and chapter, 
then under each Vyavasthd is inserted the reason* * * § for it, 
(if any,) and after that, is cited the authority or authorities 
relative to that Vyavasthd. + If any term, phrase or 
passage required explanation, a letter •within parenthesis 
is placed after that, and an explanation thereof is given 
in the words of some Commentator or Digest-writer in a 
following paragraph beginning with the same letter with- 
in parenthesis.^ If a principle was deducible or de- 
rivable from an authority or the explanation thereof, that 
also has been put down with reason and further autho- 
rity or authorities, if any.§ The annotations consist of 
passages taken principally from the works of European 
writers on Hindu law with the numbers of the Vyavasthds to 
which they relate. || These are generally for the corrobora- 
tion or further elucidation of the Vyavasthds to which they 
refer, and sometimes for the purpose of showing the errone- 
ous views which have been taken by those writers. Then 
in foot-notes are given the pages of the precedents bearing 
on, or relative to; each of the Vyavasthds, and also such 
matters as are more minute and cannot fail to be interest- 
ing.^" Again to save the reader time and trouble the 


* Reason is given, because— " The reason of the law is the life of the law : 
for though a man can tell the law, if he knows uot the reason thereof, he shall 
soon forget his superficial knowledge. But if he fiudeth the right reason of 
the law, and so btiugeth it to his natural reason, that he comprohendeth it as 
his own, this will uot only serve him for the undertaking of that particular 
case, but of many others for ‘ cognitio legis est co/mlata et complicata and this 
knowledge will long remain with him." (LD. Coke upou Lilt. Sec. 283.) 

The Sage Vrihaspati ordains: — “Decision must not bo given solely by 
having recourse to the letter of the written codes ; siuce, if no decision is 
made according to the reason of the law, there might be a failure of justice." 
Yajxavalkta too says : — If two texts differ, reasou (or that which it best 
supports) must in practice prevail." 

For instance, — 

t See pages 100—116. J See pages 102 — 108. 

§ See pages 116 and 150. || See pages 101 and 113. 

If See pages 100 — 106. 
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VyavasthAs or principles are kept distinguished by numbers, 
large typo, and the marginal expression “ VyavasthA ,” 
to enable him to find out them at onco without having to 
hunt over tho entire page : next, if desirous or curious to 
know the authority, &c., upon which it is based, or from 
which it is deducod, ho will be able easily to see these by 
a glance at the marginal expressions by which they also 
are designated and distinguished. 

Arrangement of the Contents of ])art II . — The decided 
cases are in the first place arranged and placed according to 
the books, chapters, and sections of the principles. Again 
those of the cases bearing on a Vyavasthd or Vyavasthds 
which are considered to be leading or more important than 
the rest are given in extenso, then are given in abstract tho 
other cases bearing on, or relating to, the same Vyavasthd, 
or Vyavasthds. After the decided eases are placed, in the 
order as above, Macnaghten’s precedents, that is, tho ad- 
mitted opinions of the Law-Officers, selected, and printed 
as precedents, by Sir W. Macnagliten in the Second Vo- 
lume of his work on Hindu law. These precedents are 
used as authorities and are for tho greater part very correct, 
coming as they do from the pens of the Pandits who were 
thoroughly acquainted with, and knew, the Dharma-shds - 
tra. And lastly the Bcsponsa prudentdm, that is opinions 
of the Law-Officers chiefly of the Madras Presidency with 
remarks thereon by Messrs. Colebrooke, Sutherland, Ellis 
or any one or two of them, have been placed in the order 
of the decided cases. Most of the remarks above alluded 
to, especially those from the pen of Mr. Colebrooke, arc, 
for the most part, very correct and useful. 

The reason for my giving many of the cases in extenso 
is that, the greater part of the Reports from winch 
they have been taken being rather scarce, at least in the 
Mofussil, it was not considered sufficient to give only the 
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names of the parties and courts, and the dates of the deci- 
sions, leaving the reader to procure, and refer to, the 
original books, a complete set of which (at least those of 
the Privy Council, and the late Sudder and Supreme 
Courts of Madras and Bombay) is not to be easily procured 
in this country, and if at all procurable the above books 
would very likely cost the purchaser more than twenty 
times the price of the present work (the VyavasthA-chan- 
drikd), and even then without a translation in the Verna- 
cular these would be of little or no use to the Practitioners 
ignorant of English. I have therefore considered it 
proper to give in Urdu as well as in English the import- 
ant portions of well-nigh the whole of the important cases 
including the Sudder Decisions for the years 1851 to 1862, 
which are not noticed even in any of the abstract Digests 
of cases. 

In the late Supreme Courts and in the Original Side 
of the present High Courts the Hindu law did and does, 
govern suits between Hindus with respect to contracts, 
succession and inheritance in general,* and in the other 
Courts of British India — with respect to succession, inheri- 
tance, marriage, castes, and religious usages, institutions, 
&c.f All these, therefore, have been made the subjects 


• The statute 21st Geo. Ill, Chapter 70, provides “ that their inheritance 
and succession to lauds, rents, and goods and all matters of contract and 
dealing between party and party shall be determined, in the case of the Maho- 
rnedaus by the lawB and usages of Mahomedans, and in the case of Geutoos 
by the laws and usages of Gentooa,” 

t By Section 15, Regulation IV, 1793, re-enacted for Benares and the 
Upper Provinces by Regulation V of 1796, Sectiou 3, and Regulation III 
of 1603, Section 16, it is provided that “ in suits regarding succession, inheri- 
tance, marriage, and caste, and all religious usages and institutions, the 
Hindu laws with regard to Hiudds are to be considered as the general rules 
by which the Judges are to form their decisions." Although the provisions 
in the enactments cited would appear to exclude cases of contract, yet there 
are questions incidentally involved in this subject, and it is so inter-woven 
with cases which it is the duty of the Courts to decide agreeably to the Hindd 
law, that attention to the principles of the one may be essential to the 
due adjudication of the other. For instance, in a claim of inheritance 
the defendant may plead a title by purchase, and the question will arise as 
to how far the ancestor was at liberty to contract. — See Macuaghteu’s Hindi! 
taw, Preliminary remarks, pp. vii, viii. 
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of the entire Vyavasthd-chandrikd, and not the whole of 
the eighteen titles* of the Vyavah&ra kdnda of tho 
Dharma-sMstra. Of these again as questions connected 
with succession, inheritance, usage, maintenance, partition, 
and exclusion from inheritance, marriage, Strl-dhana, adop- 
tion, gift and sale are frequently brought before the 
British Courts of Justice, they have been copiously treat- 
ed of, while the other subjects have been briefly adverted 
to, they being generally adjusted by reference to private 
arbitration. And, designed as this work is for practical 
utility, I have omitted those questions regarding inheri- 
tance &c., which are obsolete in the present (kali) age, 
such as the succession of the various descriptions of sons 
other than the ourasa, dattaka, and krittrima, and of 
those born of mothers of tribes different from their hus- 
band, and also questions regarding slavery which latter 
are not tried in the Courts of British India. 

The first volume of the Vyavasthd-chandrikd in 
Sanskrit and Urdu is also out. This volume contains tho 
Sanskrit texts and passages with the names of the books 
from which they are taken. This and Volume I in Eng- 
lish exactly correspond with each other, in Vyavasthas, 
reasons, authorities, precedents and all other matters. 

The second volume, which will contain chapters on 
partition, marriage, Strf-dhana, exclusion from inheritance, 
adoption &c., will, it is hoped, be soon ready for publication 
with a corresponding volume in Sanskrit and Urdu. 


* Of those titles the first is debt, or loans for consumption 5 the second, 
deposits and loans for U 9 e ; the third, sale without ownership ; the fourth, concerns 
among partners ; the fifth, subtraction of what has been given ; the sixth , non- 
payment of wages or hire ; the seventh, non-performance of agreements ; the eighth, 
rescission of sales and purchases ; the ninth, disputes between master and servant ; 
the tenth, contests on boundaries ; the eleventh and twelfth assault and slander ; 
the thirteenth, larceny ; the fourteenth, robbery and other violence , the fifteenth, 
adultery ; the sixteenth, altercation between mnn and wife, and their respective 
duties i the seventeenth, the law of inheritance ; the eighteenth, gaming with 
dice and with living creatures. These eighteen titles of law are settled as the 
groundwork of all judicial procedure in this world.— Mast), Ch. viii, v». 4—7. 
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I cannot close these remarks without expressing my 
deep indebtedness to Raja Kamala Krishna Deva Bahddur, 
the head of the Hindii Community of Calcutta, who fol- 
lowing the noble example of the illustrious Rdjds of 
olden times, more especially of his own high-minded 
grandfather the late Rdjd, Nava-krishna Deva Bahddur, 
and father the late IMja Rdj-krishna Deva Bahddur, has 
generously patronized the present work by materially aid- 
ing mo in carrying it through the press, for which act of 
high-mindedness and favor to one in my position, I would 
beg here to record my most grateful thanks to the noble 
IMja. I cannot likewise omit to tender my best thanks to 
Pandit Hurish-chunder Kavi-ratna, Additional Profes- 
sor of Sanskrit in the Presidency College, who has ren- 
dered me great and valuable assistance in the preparation 
of this work, as well as in carrying it through the press. 

I now conclude by observing that, keeping strictly in 
view a compiler’s duty, as I have inserted herein nothing 
without authority, and as neither time nor labor has 
been spared in making the present work replete with 
useful matters, and complete in its kind, and at the 
same time in adapting it for the study of students as well 
as for reference in the conduct of cases and administration 
of justice, I may venture to hope that the present work 
will meet the same approbation and receive the same pat- 
ronage of the public, especially of our generous Govern- 
ment, as the Vyacasthd-darpana has already done. With 
these prefatory remarks I now present this volume to a 
liberal and discerning public to judge of its merits whilst 
its approbation will, to me, be my best reward after such 
arduous and unremitting labors, and at the same time this 
appreciation of my toils will encourage me, no doubt, to 
still farther and greater exertions towards the speedy com- 
pilation of the 2nd volume. 
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The Orthography and Orthoepy of 
Sanskrit Words, &c. 

To ensure the proper pronunciation principally of the Sanskrit 
words in Part I of this work, I have written them according to the 
following Romanized system, partially modified from that which was 
originally proposed in the first volume of the Asiatic Researches, 
and followed by Sir William Jones, Mr. H. Colebrooke, and others. 


A : as o in call or salt. 

k : as & in far. 

I : as i in fit. 

I : as i in machine or as ee in 
feeding. 

U : as u in pull. 

tj : as u in rule or oo in pool. 

E : as the first e in there, ai in 
pain, or the Freeh i. 

O : as o in go. 

Oi : as oi in heroine, or as the 
Greek dipthong oi in poimen, 
a shepherd. 

Ou : as ou in out. 

Oy : as oy in j oy or hoy. 

Kh : as kh in blaci-hole.* 

G : as g in yewyaw. 

Gh : as gh in biy-house.* 


Ch : as ch in chalk. 

Chh : as chh in much-haste* 

Jh : as geh in colleye-hall.* 

T : as t in talk, or soft as in fu 
(Italian or Portuguese.) 

Th : as th in hof-house,* or soft 
as in thoroughly. 

D : as d in daw, or soft as in da 
(Portuguese.) 

Dh : as dh in good-house,* or soft 
as the last aspirated. 

Pli : as ph in Phear. 

Bh : as bh in Hoi-house.* 

Y : as y in jo y or boy-hood. 

W : as w in dtoarf. 

Sh : as sh in shot. 

S : as 8 in soft or in sugar. 


ABBREVIATION S. 

B. L. R. For Bengal Law Reports. 

Bom. H. C. R. „ Bombay High Court Reports. 

Cal ,, Calcutta. 

C. R. ,, Civil Rulings. 

C. J. „ Chief Justice. 


• When pronounced together or indistinctly 
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BOOK I. 

ON OWNERSHIP, RIGHT, HERITAGE, &c. 


CHAPTER I. 

ON OWNERSHIP, RIGHT, AND HERITAGE 


SECTION I. 

On Ownership and Proprietary Right. 

1. An owner is by inheritance (a ), purchase, r y ar mu. 
partition^, seizure (c), or finding (d). Accep- 
tance (e) for a Brdhmana, conquest for a Kshatriya, 
gain for a Voishya and Shudra are additional 
(causes of property and ownership).* — Goutama. 

“These eight, says Goutama, are causes of property and 
ownership, not possession and enjoyment.” — Mit. Sans. p. 41. 

(a) ‘Inheritance.’] Gain by inheritance; that is, a right which Explanation, 
a son or the like acquires by birth over property of the father or 
the like. Goutama explains in the following passage the origin 
of the son's title to the paternal estate : — “ The venerable tea- 
chers direct that ownership to wealth is acquired by birth alone.” 

— Smri. Chan. Chap. I, CL 27. 

(a) Unobstructed heritage is here denominated “ inheritance.” Explanation. 
—Hit. In. Chap. I, Sect, i, § 13. 


* MU. In. Chap. I, Sect, i, § 8 ; — and Smri. Chan. Chap. I, Cl. 21. 
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( b ) ‘ Partition’ intends heritage subject to obstruction. — MU. 

In. Chap, 1, Sect, i, § 13. 

(b) “ Partition ."] Partition which confers a special or exclusive . 
ownership on the sons, and the like, over the paternal estate. — 
Smri. Chan. Chap. I, Cl. 27. 

(c) ‘Seizure or Occupation’ is the appropriation of water, 
grass, wood and the like not previously appertaining to any other 
( person as owner. ) — Slit. In. Chap. I, Sect, i, § 13. Vide Smri. 
Chan. Chap. I, Cl. 27. 

(d) 4 Finding ( adhi-gama ) ' is the discovery of a hidden trea- 
sure or the like. — Ibid. 

(e) ‘Acceptance’ is an additional mode of acquisition exclu- 
sively appertaining to a Brdhmana. Likewise, for a Kshatriya, 
what is obtained by victory is peculiar. Nirvishtam, or what 
is gained in the way of hire by agriculture and the like, is for a 
Vouhya peculiar, and so is for a Shtidra, A'irvishiam, or what is 
earned in the form of wages by doing service to the regenerate. 
Thus, the meaning of the law of Goutama, prescribing the 
several modes of acquisition, must be understood. — Smri. Chan. 
Chap. I, Cl. 27. 

fe) For a Br&hmana, that, which is obtained by acceptance or 
the like, is additional ; not common ( to all the tribes ). ‘ Addi- 

tional’ is understood in the subsequent sentence : for a Kthatriya, 
what is obtaiued by victory, or by amercement or the like, is 
peculiar. In the next seutence, 4 additional’ is again understood : 
what is gained or earned by agriculture, keeping of cattle, (traffic,) 
and so forth, is for a Voiihya peouliar ; and so is, for a Shudra, 
that which is earned in tbe form of wages, by obedience to the 
regenerate and by similar means. — Mil. In. Chap. 1, Sect, i, § 13. 

Thus likewise, among the various causes of property 
which are familiar to mankind, whatever has been stated 
as peculiar to certaiu mixed classes in the direct or inverse 
order of the tribes, ( as the driving of horses, which is the 
profession of the Sutas, and so forth, ) is indicated by the 
word “earned” (nirvishta) : for all such acquisitions assume 
tbe form of wages or hire ; and the noun (nii'V&ha) is 
exhibited in the Trikdndi • as signifying wages. — Ibid. 


• The dictionary of Akira Siniu in throe books ( Kdndat .) The passage 
bora cited occurs in tbs 3rd book of the A mam-kotha. Chap. 1, v. 217. 
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If these reasons exist, the person is owner.* These being Conclusion, 
known (to exist) he is acknowledged to be the owner or 
proprietor.f 

If these reasons exist, the son, &c., the purchaser, the 
sharer, the seizer, and the finder, become respectively the 
owners of the property derived from the father, and the 
rest, sold, divided, seized and found. — Smri Chan. Chap. I 
Clause 27. 

2 . Acquisition made through any of the virtu- ryaiuthd. 
ous or popular means recognized by the world 
produces Ownership and Proprietary Right. 

There are seven virtuous means of acquiring property : Authority, 
succession, gain ( ldbha)l and purchase or exchange, which 
are allowed to all classes ; conquest, which is peculiar to 
the military class ; lending at interest ( prayoga ), hus- 
bandry or commerce ( karma-yoga ,) which belong to the 
mercantile class ; and acceptance of presents by the Sacer- 
dotal class from respectable people (/). — Man U, Chap. X, 

Vachana 115. 

(/) Seven means of acquiring property, viz., inheritance and the 
rest, are said to be virtuous. ‘ Inheritance’ — wealth by descent j 
gain ( ldbha)X — gain of a bidden treasure or presents from friends 


* Coleb. Mil. In. Chap. I, Sect, i, § 18. 

+ The original of this passage is “ Jiuttcshu jndyate mfmf,” (Mifc Sans. 
t>. 170), the literal rendering of which would therefore be — “These being 
known, he is known to be the owner.” Mr. Colebrooke, however, has rendered 
tho passage by — “If they take place, he becomes proprietor.” 8ee his Trans- 
lation of the MUdkthard Chap. I, Sect, i, § 13. 

X Sir W. Jones renders the word “Idbha" by * occupancy or donation* 
which seems to be at variance not only with the lexicographical meaning of 
the word, but also with the interpretations of the Commentators, — more 
especially with that of KulMka-Bhatta, whose Commentary he has implicitly 
followed in his translation, and from which he has supplied the iuuendoes 
put in Italics as in the translation of the above text. (See his Preface p. XV.) 
Kulluka-Bhatta’s first interpretation of the word ‘ Idbha' is the same as that 
of * adhi gama' used in the text of Gautama already cited (pp, 1 & 2,) which 
Mr. Colebrooke renders by ‘ finding’ ; and then according to the interpreta- 
tion given in the MiUtttsharrf, he (Mr. Colebrooke) says : — “ finding is the 
discovery of a hidden treasure." (See ante, p. 2). The other interpretation 
given by Kultdka-Bhatta of the word ‘ Idbha * is ‘ presents from friends and 
the like.’ A translation of KullCka- Bhatlat Commentary on tho above text 
is therefore given just below the text itself, in order that the reader may see 
and judge for himself. 
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and the like, these three are the virtuous means of acquisition 
for all the four classes. Wealth ( gained ) by victory is a virtu- 
ous acquisition for a Kthatriya on account of ( its being 
obtained by ) conquest. The investing of wealth at interest &c., 
( prayoga ), also agriculture and trade or commerce, are the vir- 
tuous means (of acquisition) for a Voithya. The acceptance of 
a gift or present is a virtuous means (of acquisition) for a 
Brdhmana. — Kulluka-Bkalta > Commentary on the above text. 

Authority. If it be asked then, what rule is there to show that such 
a mode of acquisition has been recognized by the world, 
and such a mode has not 1 the same author (Bhava-Natha) 
states : “ A Smriti or code of law, like Grammar and the 
rest, has been framed in order to show what are the rules 
established in the world from the earliest period.” The 
purport is, that such modes of acquisition alone as have, 
from the beginning, been recoguized by the world, are cap- 
able of conferring ownership ; that they are necessary to be 
learnt in order to ascertain bow property can be acquired in 
both wordly and religious matters ; and that, therefore, with 
the object of showing what are the modes of acquisition, 
thus recognized by the world, the Institutes of law (Dharma- 
Smriti) framed by Gautama and others set forth : — “ An 
owner is by inheritance, purchase, &c.” — Smri. Chan. Chap. I 
Clause 27. 

Authority. It cannot be alleged that ownership (swdmyam) is but 
nominally said to be deducible from the shdstra, for, the 
reason why it should be considered as deducible from the 
sh&stra has been set forth by Sanghra-kara in the follow- 
ing passage. “ One cannot be the owner of a property, 
simply because he is in possession of it, for, does it not 
occur that possession by one of another’s property is ob- 
tained even by theft or other nefarious means ? Therefore, 
ownership is deducible from the shdstra alone, and not 
from mere possession.” The meaning of this passage is 
that a thing caonot be concluded to be the property of one 
simply because it remains iu his possession, for, if so, one 
that obtains possession of another’s property by theft or the 
like, would have also to be called the owner of such pro- 
perty. — Ibid, Cl. 24. 

The following are the principal means of acquisition, 
to which persons can have recourse in times of distress : — 
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"Learning, except that contained in Scripture, art, as 
mixing perfumes and the like, work for wages, menial ser- 
vice, attendance on cattle, traffic, agriculture, content with 
little, alms, and receiving high interest on money, are ten 
modes of subsistence in times of distress* — Man u, Chap. X, 
v. 116. 

It being ordained that these are the modes or means of subsis- 
tence in times of distress, — if any person has been prohibited 
from following any of these occupations in other times for his 
livelihood, he is allowed to follow it in times of distress. Thus a 
Brahmana's working for wages, performing menial service, and 
living upon art, <fcc., (are allowed in times of distress though 
prohibited at other times). — Kulluka- lihattd t Commentary on 
the above text. Hence — 

3- The modes or means of acquisition regulated 
by Manu, Goutama, and the rest for persons of 
the different classes, at particular times, f are a 
matter of popular recognition, and the acquisition so 
made produces Ownership and Proprietary Eight. 

Thus VijnAneshwaiia : — Such ns are conversant with Authority, 
the science of reasoning, deem regulated means of acquisition 
a matter of popular recognition. — Mit. In. Chap. I, Sect, i, 

Para. 10. 

"According to the demonstrated conclusion, since the 
restriction, regarding acquisitions, affects the person, the 
performance of the religious ceremony is complete, even 
with the property acquired by a breach of the rule ; and it 
is an offence on the part of a man, because he has violated 
an obligatory rule. It is consequently acknowledged that 
even what is gained by infringing restrictions, is property : 
because, otherwise, there would be no completion of a reli- 
gious ceremony — Ibid. 

Although from this passage the said author appears to 
have slackened the rule laid down by him just above it, 
yet it should not be concluded from his dictum, viz., “ even 


* For the other means of acquisition prescribed in times of distress, see 
Hakc, Chap. X, r«. 81—130. 

f Vidt IIahu, Chap. X, n. 74—180. 
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Yt/arasthtf. 


Proprietary 
right defined. 


what is gained by infringing restrictions is property,” — that 
the author meant that what is gained even by any nefarious 
means is also property ; inasmuch as, he himself has denied 
that it is so, by saying — “ It should not be alleged, that 
even what is obtained by robbery or other nefarious means 
would be property. For, proprietary right in such instances 
is not recognized by the world, and it disagrees with re- 
ceived practice." — Mit. In. Chap. I, Sect, i, § 11. 

So, what is deducible or inferrible from the above passage 
is that — 

4. Any thing which is acquired by honest 
means is the property of its acquirer, the same being 
recognised by the world ; and such acquisition pro- 
duces both his Ownership ( Stc&mya ) and property 
or Proprietary right ( Stoatwa ) according to received 
practice. 

5. Proprietary right in a thing consists in the 
capability of its being alienated at will by its 
acquirer. 


Annotations. 

5. Sanoraha-kIra, adverting to ‘sicattca,’ proceeds to describe 
how both ‘ swatwa,’ and ' tw&mya,’ are inferrible from the Sh&itra 
alone. “ A thing cannot be said to be the property (svatwa) of a 
man, simply because he can, at will, exercise the power of alicuation 
over the same, for, alienation of every thing is subject to tho restric- 
tions of law.” The meaning of this passage is one cannot argue 
‘ I do not say that a thing is the property (swam) of one, because it is 
in his possession, but I say that a thing over which the power of 
alienation may ho exercised by one at will is his property. This can- 
not be said to be a fallacious reasoning, for, a thing usurped and the 
like are not to be alionated at will, and cannot, consequently, be called 
the property of tho usurpor, and tho like.’ DbaRESuwara Suri also 
maintains the same principle. — Smri. Chan. Chap. I, CL 24. 
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We do not call that the property of one over which he Authority. 
can perform the act of alienation at will ( Yatheshta Vini- 
yojyam ), but we call that hit property which is capable of 
being alienated (by him) at will (Yatheshta Viniyogdrham). 

Smri. Chan. Chap. I, Cl. 25. 

Even if there should be no such act as alienation at will, Authority, 
a thing may be called capable of being alienated at will. 
Accordingly Bhava-nAtha, in his Nydya-viveka, says, “That 
which was acquired by one is to him capable ( of being 
alienated at will.)” The particle “ Cha,” used in the above 
passage of Bhava-nAtha, is intended to denote that, in 
his opinion, capability to be alienated at will admits of 
being defined just in the same manner as “ Swatwa ” or pro- 
perty does. To avoid supposiug that if so, a property 
obtained by theft would be also capable of being alienated 
at will by the thief, the same author ( Bhava-nAtha ) adds, 

“ The modes of acquisition by birth, &c., are the modes 
recognized by popular practice." The meaning is, that such 
acquisitions only as are made by birth, purchase, partition, 
seizure, finding and the like, are recognized by the world, 
and they alone* confer ownership and not an acquisition 
made by theft or the like. — Smri. Chan. Chap. I, Cl. 27. 

Property (Swatwa) too, like ownership (Swdmya,) must Observation, 
be understood to be deducible from the shastra alone, 

Swdmya and Swatwa f being both of the same quality, and 
the arguments urged in reference to one of them to show 
that it is deducible from the shdstra applying with equal 
force to the other. — Smri. Chan. Cl. 24. 


* Here in a note, the learned Translator of Smrili-chandrilai says “ This 
is opposed to the principle of hliiikthani, which maintains that even what is 
pained by infringing the restrictions is property" (Smri. Chan. Chap. I, Cl. 27. 
Note). But such is not exactly the case, see Vyavaslhtl No. 4, and the pass- 
ages just above it. 

t Property ( Steal tea ) has reference to the thing, and ownership ( Swdmya) 
to the person. The relation which a thing bears to its owner is called 
"Swatwa," and tho relation which an owner bears to his property is called 
“ Sierfmya.” 
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According 
to the MiULk • 
i hard, <lc. 


Explanation. 


8ECTION II. 

On Heritage, &c. 

6. Tho term * heritage * ( ddya ) signifies that 
wealth which becomes the property of another, 
solely by reason of relation(a) to the owner. — Mit. 
Chap. I, Sect, i, § 2. 

(a) The expression “ solely by reason of relation to the 
owner ” — obviates the possible use of the word * heritage ’ in 
speaking of gift and the like. That relation, originating 
from birth, study, marriage, and so forth, is filiation, fellow- 
ship in study ( of the veda ), conjugal union or the like. — 
Vide Coleb. Dig. ( Lon. Ed.) Vol. II, p. 517. 

NfLA-KANTHA says : — “ Wealth not re-united nor put 
back again into a common stock, and ( still ) admitting of 
partition, is ‘ Heritage.’ By ‘ not re-united, ’ I mean to 
exclude wealth ( never before joint, and now first ) united 
for purposes of gain or the like, because the term ‘ partition 
of heritage ’ does not apply to dividing of ( wealth ) thrown 
together by merchants. In like manner, we must also ex- 
clude re-united property, in the sense in which that term 
will hereafter be defined. Even as ( we find ) in the Smriti- 
eangraha: ‘That which is received through the father (b) 
and that received through a mother, are described by the 
term ‘ Heritage The partition of it is now related.* 
And in the Nighantu it is said : ‘ The learned define 
heritage to be, wealth of a father (b), which admits of 
partition.’” — Vyav, Mayu. Chap. IV, Sec. ii, § 1. 

(b) The word ‘father’ is merely put to denote relations in 
general as a part for the whole. — Ibid, 


Annotations. 

6. The term “diyaf signifies proprietary right in wealth (acquired) 
solely by reason of relationship to (its) owner. Thus the Niohanto- 
kara : “ Sages call a fathers wealth, liable to partition, ‘ dAyet 
(heritage).’’ Vir. Mi. (Sam.) p. 160. 

Here also the term ‘father’ is indicative of any relation, the word 
' ddya' being applicable in the case of other relatives also. — Ibid. 
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So also Devananda Bhatta : — “ If it be asked what is 
the wealth called ‘ heritage ( ddya ),’ the Nighantu-kaha 
(the Lexicographer) says, — ‘ Tlie Learned define heritage to 
be the wealth of a father, which admits of partition.’ The 
meaning is, the Learned call by the name 'Ddya' (heritage) 
the wealth descending from the father and the like, and 
which admits of partition. Hence DhAueshwara describes 
‘ heritage’ as follows : — ‘ By heritage is meant that wealth 
which descends either from the father or from the mother.’ 

The particle ' Cha used in the above text of DhaReshwaea 
shows that the property inherited from others, besides the 
father and mother, is also included iu the term ‘ heritage.’ ’’ — 

Smri. Chan. Chap. I, Cl. 3— G. 

The Mitulcshard defines the term ' heritage ( ddya )’ to be 
wealth which becomes the property of another solely by 
reason of relation to the owner.* This is uot right, (as) in 
such a case the objection (that would arise) is, that the term 
‘ daya' would be applicable to the husband’s wealth, which 
becomes property of the wife by reason of (her) relationship 
to the husband, f This, however, is opposed to the Veda, 
which declares females incompetent to inherit.* Our opiuion, 
therefore, is, § that — 

7. The term ‘ heritage’ signifies only that wealth ( 
which is capable of partition ( c ) and which becomes chandrius. c. 


Annotations. 

7. Since the partition, which takes place iu respect of partible 
property devolving from a father ou his sons, is called ‘ partition of 
heritage’ ; it foMows that such property is (daya) ‘ heritage’ ; and 


• Ante p. 8, Fyair. 6. 

f This iB according to the text “ wealth common to the married pair/’ 
See Colei). Dig. ( Lon. Ed. ) Vol. Ill, p. 488. 

$ This text of the Veda applies not to widowed wives, not also to 
daughters, mother, grandmother and great grandmother, who, as exceptions 
to the above, do inherit under special texts. See Coleb, Dig. (Lou. Ed.) 
VoL III, p. 528. 

f Smriti Chun. Sam. p. 22. 
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VYAVASTHA-CHANDRIKA 


Vyavatlhd. 


Authority. 


the property of another solely hy reason of relation 
to the owner.* — Smri. Chan. Chap. IV, Cl. 11. 

(c) " Capable of partition ," — that is, liable to be parti- 
tioned by the heirs possessing a pre-existing heritable right 
as well as a right to enforce a partition.! 

Consequently, — • 

8. The share or property which is received by a 
wife, mother or grandmother upon a partition being 
made (by heirs), is not ‘ heritage,’ she having had no 
pre-existent heritable right, nor a right to enforce 
the partition, and the portion received by her being 
given her by way of maintenance, and not inherit- 
ance.! 

The wealth of a wife or widow, (which is) not liable to 
partition, is not ‘ heritage.’ Accordingly &stri-dhana derived 
from the husband is always impartible ; division of property 
between husband and wife never being seen in the world, 
and BIrIta having declared that ‘partition does not take 
place between a wife and her lord.’ It must, therefore, be 
understood that a mother is entitled not to a partition of 


Annotations. 

since the term ‘heritage’ is also used to signify property of which no 
partition is made : participation, not partition, is strictly intended. — 
Coleb. Dig. (Lon. Ed.) Vol. II, p. 503. 

8. The result of much discussion as to the interest that the wife 
has in partition by, or iu the life of, the husband, is, that it is inci- 
dental ; it not being competent to her to claim it in her own right. — 
Stra. H. L. Vol. I, (2nd Ed.,) p. 188. * 


* Kriatna-Swamy Iyer’s translation of the above paragraph of the Smriti- 
ckandrikA contains many more words, owing perhaps to the passage of the 
manuscript copy (in Sanscrit) from which that tranaiation was made contain- 
ing more words than the passage in the printed copy, of which the above ia 
a translation, and which is to be found at page 22 of the Smrituchandrikd 
published by the Ex-professor of Hindu Law in the Calcutta Government 
Sanscrit College. 

+ See Precedents, pp. 1—5 ; see also Partition. 
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heritage in adjustment of a pre-existent right, but simply 
to take so much of the wealth as she stands in need of. 

Hence, such a mother alone as is destitute of wealth, and 
not a mother generally, is declared in another Smrili or 
(book of) law to be entitled to receive a share. “ A mother, 
if she be dowerless, shall, in a partition by sons, take an 
equal share.” — Smriti Chan. Chap. IV, Cl. 11 & 12. 

The meaning is that, during partition by sons, subsequent to Explanation, 
the decease of the father, the mother will take an equal share, 
only where she has no dower, t. «., her own separate property. 

The word ‘ mother’ includes a step-mother, it being said by 
VisHXtr, “mothers receive allotments according to the shares of 
sous.” By the qualifying terms ‘if she be dowerless, 1 made use of 
in the text, (para. 12,*) it is inferrible that where a mother, by 
menus of her own separate property, is able to mnintaiu herself 
and perform such religious duties (requiring for their accomplish- 
ment the use of wealth) os are observable by her, she can take 
no share out of her husband’s property. If the separate property 
of a mother be insufficient for the above purposes, then she, not- 
withstanding her possession of such property, is to take a share, 
which, however, is not to be equal to that of a son, but less than 
that, and proportionate to her wants. Accordingly, where the es- 
tate forming the subject of partition is large, the mother, though 
destitute of separate property, is not to take an equal share, but 
such an inferior share as may be sufficient to meet her own 
wants. The condition imposed by the expressiou — 'If she be 
dowerless’ — shows that the taking of a share by the mothor is 
on account of her necessity, and not by right of inheritance, as 
is the case with brothers. By a mother taking, not a fixed share 
but only so much as she stands in need of, the word ‘equal’ used 
in the text, (para. 12,*) is not rendered useless ; for, the word 
serves to debar her, where the partible estate is small, from 
claiming more than the share of a son, on the score of its being 
needed by her. - Ibid. Cl. 13 — 17. 

As to what is said by Vishnu (para. 7,t) that daughters 
too are entitled to allotments according to the shares of 
sons, there also it must be understood that this is not by 
right of inheritance, as in the case of brothers, but simply 
for the purpose of defraying the expenses of their marriages. 

The reasons are, — lstly, Because they possess no right of 
inheritance in respect of a property, which, though they 


* Of the Smriti-chandrilai. f Of the Smritbdumdriii. 
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VYAVASTHjl -CHANDBI kA 


Tyar aithS. 


Authority. 


VyavtuthA. 


Kxplanation. 


have acquired an interest in it by birth, has not become 
their independent property, (notwithstanding the demise of 
the father) from its being partible not among them, (but 
among the sons only.) — 2ndly, Because the adjective ‘un- 
married’ is used in the text of Vishnu (para. 7,*) before the 
avord ‘ daughter.’ — Ibid. Cl. 18. 

9. But, where on the extinction of an owner’s 
right, a woman, by right as an heiress, takes his 
wealth, that is certainly * heritage ( ddya ),’ because 
that is not given her as maintenance, but taken by 
her as inheritance. 

That is declared by the author of the Vir-mitrodoya 
in the interpretation of this text of NArad A — “W here 
a division of paternal estate is instituted by sons, that be- 
comes a topic of litigation called by the wise partition of 
heritage." ‘ Paternal,’ ‘ by sons,' both these expressions in- 
dicate relation in general, since that is determined in respect 
of a widow and others also concerning the wealth of a hus- 
band and the rest. — Vi. Mi. (Sans.) p. 159. 

10. Heritage is of two sorts : unobstructed 
[ a-prati-bandha(d) ] , and liable to obstruction 
[ sa-pratirbandha{e)\\ — Mit. Chap. I, Sect, i, § 3. 

(d) The wealth of the father or of the paternal grand- 
father, becomes the property of his sons or of his grandsons 
in right of their being his sons or grandsons ; aud that is an 
inheritance not liable to obstruction. — Ibid. 

(e) But property devolves on paternal uncles, brothers 
and the rest, upon the demise of the owner, if there be no 
male issue ; aud thus the actual existence of a son and the 
survival of the owner are impediments to the succession ; 
and ou their ceasiug, the property devolves (on the succes- 
sor) in right of his being uncle or brother (as the case may 
be). This is an inheritance subject to obstruction. The 
same holds good in respect of their sons and other de- 
scendants.-— 1 bid. 


* Of the SnirUi-cItaudrUd. t VtiZc Precedents, pp. 6 & 112. 
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(d. e.) NfLA-K ANTHA’s description of the above is more Further Ex- 
perspicuous : — “ This heritage is of two kinds, obstruct- planation. 
ed, and unobstructed : when the life of the owner of the 
property or that of his sons, or other ( heirs ), is interposed, 
that (property) is termed obstructed (heritage); for in- 
stance, the wealth of uncles and the like. But where owner- 
ship accrues to sons, or other ( next heirs ), solely from 
affinity to the owner, without reference to other means of 
acquiring property, ( the heritage ) is then unobstructed, as 
the wealth of a father. — Vyav. May ti. Chap. IV, Sec. ii,§ 2. 

(d. e.) MrrRA MlSRA is still more perspicuous. He says, Ditto. 

“'ibis heritage is of two kinds: ‘unobstructed ( a-prati - 
bandha,) and obstructed ( sa-prati-bandha ).’ The ( herit- 
able) right of a son and the rest in the wealth of a father 
and the rest being created by relation as son and so forth, 
that, notwithstanding the existence of the owner, is their 
unobstructed heritage, their right having been generated by 
birth, and the same not being obstructed by the existence of 
the owner. But as to the wealth of a separated and un-re- 
united son dying without a son, which becomes the heritage 
of his father, brother and the rest, that is obstructed ( heri- 
tage), because there the existence of the owner was the ob- 
struction to (their) right being accrued.* — Vi. Mi. ( Sans.) 
page 160. 

11. Where a division of the paternal (/) estate mya-bhdga 
is instituted by sons ( g ), that becomes a topic of defined - 
litigation called by tbo wise ‘ partition of heritage.’ — 
Naeada.I 

( f ) 1 Paternal’ here implies any relation, which is a oauso of 

property. — Mit. In Chap. I, Sect, i, § 5. 


* Thus the heritable pretension of the son of a Hindu being immediate 
is •* ( a^prati-bandka ) — a heritage not liable to obstruction," answering with us, 
to the heir apparent, whose right, if he outlive his ancestor, is indefeasible ; 
while that of remoter heirs, as of brothers, unoles, and others, is distinguish- 
ed, ss being liable to obstruction, ( la-prati-bandha, I by the intervening birth 
of nearer ones, so that their title is not apparent, but presumptive only. — 
Stia. H. L. ( 2nd Ed.) Vol. I, p. 131. 

t Mit. In. Chap. I, Sec. i,§ 5; — Vyav. Maya. Chap. IV, Sect, iii, § 1 ; — 
Fi Mi, (Sam J, p. 621. 
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Vyavaslhi. 
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* Father and son’ indicate any relation, since it is applicable 
also to the property inherited by a widow and others from their 
husband and the rest. — Vi. Mi. p. 159. 

(g) The word ‘ ions' includes (by synecdoche) grandsons, 
and the rest. — Vyav. Mayii. Chap. IV, Sect, iii, § 1. 


SECTION III. 

Heritable Eight and the cause thereof. 

It has been shown, that property ( proprietary right ) is a 
matter of popular recognition ; and the ( heritable ) right of 
sons and the rest, by birth, is most familiar to the world, as 
canuot be denied. — Mit. In. Chap. I, Sect, i, § 23. 

This maxim, that the grandfather’s own acquisition should 
not be given away while a son or grandson is living, indicates 
a proprietary iuterest by birth. — Ibid., § 24. Therefore, — 

12- It is a settled point that property (*. e., 
heritable right ) in the paternal or ancestral estate 
is by birth (a).* — Mit. In. Chap. I, Sect, i, § 27. 


Annotations. 

12. In fact, property is temporal, — the received practice in the 
world is, that the ownership or right of a sou and the rest in the 
wealth of a father and the rest is generated immediately upon the 
birth of the former. — Vi. Mil. ( Sant.) p. 163. 

That an indefeasible inchoate right is created by birth, seems to be 
universally admitted, though much argumentative discussion has 
been used to establish that this alone is not sufficient to create 
proprietary right. — Macn. H. L. Vol. I, p. 2. 

The inchoate right, that has been alluded to, renders the sons, as 
has been seen, in some sort, co-proprietors with the father of the 
family property, to the extent of giving them, under particular cir- 
cumstances, claims upon it in his life, which consistently with the 


* See Vyavasthls, 28, 29 and the authorities 4c. relative thereto, see also 
Precedents, pp 6 — 16 and 12. 
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GOCTAMA explains in the following passage the origin of Authority, 
the son’s title to the paternal estate—" The venerable 
teachers direct that ownership to wealth is acquired by birth 
alone.” (a) — Smri. Chan. Chap. I, Cl. 27. 

(a) “ By birth alone.” By the very formation of the foetus 
in the mother’s womb. — Ibid. 

According to DhAreshwara-AchArya, — The ownership of 
sons and the rest, in the wealth of the father is not generated 
previously during his life, but is produced by partition. 

And the author of Smriti says the same. But it is not 
so ; for, from the plain sense of this text : “ Even by birth, 
ownership in wealth is obtained,’’* and from other similar 
ones, it is evident, that, ownership in the father’s wealth, 
depending on the filial relation, is generated even by the 
production of a son. — Vyav. Alayu. Chap. IV, Sec. i, § 3. 


Annotations. 

spirit and intention of the law, it is not in his power altogether to bar. 
Vesting in them, however, by birth, they attach more upon that part 
of it which has been inherited by him, than upon what he may 
have himself acquired ; the title to property descended from ancestors 
being considered to be in him and them, so far the same, that, upon 
partition by him taking place, the law regulates the distribution ; 
whereas, with regard to the rest of what he possesses, it leaves it 
more at his discretion. — Stra. H. L. Vol. I, ( 2nd Ed. ) pp. 177, 178. 


* This text is to be found also in the Mildkthard ( Chap. I. Sec. i, § 27 ), 
where its learned Translator (Mr. Colebrooke) seems to have inadvertently 
omitted the translation of the Sanscrit word “era (even, alone, or only)." 
The same is, however, rendered hy the Translators of the VyavaAdra-mayd- 
kha and A'mriti^Aandrikd. But the former has translated it by ‘eren,’ apd 
the latter by ‘alone.’ Mr. Colebrooke, moreover, saya that the above text is 
not to be found in Goctama's Institutes. Nevertheless, it is to be found not 
only in the UildAiAard, but also in the Vyamhdra-maydkAa, Smriti-chandrikd, 
Vdya-bhdga, Vivdda-lhangdmava, and many other books of authority. • The 
last is translated by Mr. Colebrooke himself, and there the word “era" is 
rendered by 'only.' (SeeColeb. Dig. Vol. II, Lon. Ed. p. 608.) The reader 
will be surprised to learn that the printed Institutes of the Bages do not con- 
tain several of their texts which are to be found in the Digests and other 
works of undeniable authority. 
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Vtjutxulkd. 


Vyarculhd. 


Reason. 


Authority. 


13- From the foregoing texts, viz., “ property ( that is 
heritable right) in the paternal or ancestral wealth is by 
birth, ” and “ ownership of wealth is acquired by birth 
alone,”* it follows that a son and grandson, whose heritable 
right accrues by birth, have no heritable right in, or claim 
to, such property as was paternal or ancestral, but has been 
disposed of before his birth.f 

14. By ‘ birth’}: is here to bo understood also 
the foetal existence of a son or son’s son, though 
his coming out of the mother’s womb must be 
awaited. § 

Because, if the issue be a male and alive, it would at 
once succeed, if a daughter, she may or may not succeed 
(as the case may be), whilst a still-born child would not in 
any case affect the succession to the inheritance. 

Vashishtha : — A share of the heritage with the brothers 
shall be allotted to those widows («) who have no offspring, 
but are supposed pregnant, to be held by them until they 
(severally) bear sons.— Coleb. Dig. Vol. III. (Lon. Ed.) p. 86. 


Annotations. 

14. It is not necessary that the heir should be actually born ; it is 
sufficient that he was begotten aud afterwards born with vitality : 
■when born with vitality, it is of no moment how soon after the child 
may expire ; the right of inheritance is acquired, and the iuheri- 
'tance devolves on the heirs of the child. — Elh. In. Sect. 84. 

14. If a widow of a deceased co-heir happen to be pregnant at the 
time of his death, or be supposed to be so, either partition should 
wait, or a share should be set aside, to abide the contingency of her 
having an after-born son ; failing which, it reverts, aud is distribut- 
able subject to the maintenance of the widow. — Sira. H. L. Vol. I, 
( 2nd £d.) page 207. 


* See anil, pp. 14, 15. * See Precedents, pp. 6, 15, 49, 72. 

7 In page 14. 

This (i. e. birth) is two-fold. It might be referred to the period of con- 
ception, ot to actual production.— Sel. 8. U. A, Rep. Vol. V, p. 44. Note. 

§ See Precedents pp. 15, 16, and Fyar atlha Darpana, (2nd Ed.) pp. 6-9. 
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(i) Widows here signify wives of deceased brothers. If Explanation, 
they be supposed likely to bear sons, shares must be also 
allotted to them : consequently, the meaning is that shares 
are only allotted to the widows for the behoof of their sons 
(to be born ). — Coleb. Dig. VoL III, ( Lon. Ed. ) Page 86. 

At the time of partition a share must be reserved for Explanation 
the sons of the widowed wives of the brothers, who are aad Authority 
pregnant by their husbands, until the delivery of children ; 
and if no male issue be produced, the above-mentioned 
shares should bo taken by them, that is, by the living bro- 
thers: such is the meaning.* — Vi. Chi. p. 292. 

Although the child in the womb does not inherit, yet it Remarks, 
suspends (for a time ) the succession to the property to which 
it would succeed, ( if born a male and alive; ) for, were it 
held otherwise, ( that is, if any inheritance or property were 
vested in the child in utero immediately after the extinction 
of the owner’s right, ) then, on its dying in utero, or abor- 
tion taking place, its own heir would inherit and not the 
heir of the owner, but this is inconsistent with the law and 
contrary to usage. t 

15. The property which a child in the womb is to Jyava itkd. 
inherit on its being born a male and alive, should, however, 
be deposited with his next friends ( bandhus and mitras ) 
for safe custody until he attain majority.^ 

KatyAyana : — Let them deposit, free from disbursement, Authority, 
with bandhus and mitras the property of such as have not 
attained maturity, as well as of those who are absent. Like- 
wise the property of minors should be preserved uutil they 


* The rale will, however, be complied with if the child is fcctally in 
being, that is to say, conctirtd and in the mother’s womb. On this stand 
the undoubted rights of a posthumous son, which are admitted by all the 
•chools and all the commentators. By “ posthumous’* a son is meant as con- 
ceived at the dato of tho ancestor’s death, in contradistinction to one not so 
conceived. — 2 Nort. L. C. p. 422. 

t A child in the womb takes no estate. In cases where, when the succession 
opens out, a female member of the family has conceived, the inheritance re- 
main* in abeyance until the result of the conception can be ascertained. If 
the child be still-born, the estate goes not to its heir, but to the heir of tho 
last owner. Part of the decision in the case of Mxust. Goura Chotcdrain v. 
Ckxmmun Chowdry. — Suth. for 1864, c. r. p. 340. 

♦ See Partition, and the Chapter on Minority and Guardianship. 
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attain their full age. — Vir. Mi. (Sana.) p. 182. Vide Dd. 
Bha. (Coleb.) Chap. Ill, Sect, i, § 17. 

VywmtM. 10 . The term “ birth,”* comprehends also the 
adoption of a son.f 

Besson. Because, by adoption, the adopted is born again in the 
family of the adopter, and is thereby vested with heritable 
right in the estate of his adoptive father and grandfather ; 
and from the moment of his adoption he (with his adoptive 
father) becomes the co-owner of such estate just as a 
legitimately begotten son is by, and from, his birth. 

rymatthd. 17. The expression “ property in the paternal 
and ancestral estate is by birth”* is taken and 
held to imply that the great-grandson, whose father 
and grandfather are dead, has also, by birth, a right 
in, and to, the estate of his great-grandfather.^ 


Annotations. 

16. An adopted son is a substitute for a son of the body, where 
none such exists, aud is entitled to the same right and privileges. 
Macn. H. L. Vol. I, p. 18. 

When be who has procreated a son gives him to another, and 
that child is bom again by the rites of initiation, then bis relation 
to the giver ceases, and relation to the adopter commences. — Coleb. 
Dig. Bk. V. Chap. IY, v. 183. 

The theory of an adoption is a complete change of paternity ; the 
sou (adopted) is to be considered as one actually begotten by the 
adoptive father, and he is so in all respects save an incapacity to 
contract marriages in the family from which he was taken. — Mad. 
H. C. R. Vol. I, p. 420. 

17. The right of representation is also admitted, as far as the 
great-grandson ; and the grandson and great-grandson, the father of 

* In Vyavatthd 12. 

+ See Precedents pp. 16 — 19 ; see also Adoption. 

J Only the pods of a deceased, including the adopted son, are certain to 
succeed, and their succession, therefore, is called unobstructed (o-pr<Uiia*>- 
dha ), the ‘issue’ including sons grandsons (son's sons), and great-grand 
bods (through grandsons.) — Norton’s Leading Cases, Part ii, p. 495. 

See post, pp. 34, 47, also Chap. 1, and Sections 1 —VI of Chap. II, Book II, 
also Partition, and Precedents, pp. 112, 219, 222, 223, 477, 478, it. 
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Because, the term ancestral relates to the property of Reason, 
the ancestors in the second and third degrees as well as 
in the first degree, and the term put-tra, or son, signifies 
also a grandson and great-grandson (in the male line) ; and 
because the great-grandson represents his deceased father 
and grandfather, and has, by birth, a right in what they 
had a right, as well as in what they died possessed of, vested 
with, or entitled to.* 

The word son, here used, is inclusive also of the son’s son Authority, 
and grandson in the male line. — Da. Mim. Sect, i, § 13. 

The term ‘ son (put-tra),' here used, is inclusive of the Authority, 
grandson and great-grandson ( in the male line ) ; for these 
equally present oblations of food, and preserve the line. — 

Da. Chan. Sect. I, § 6. 

18. Of those, however, who have no right by i >»<uOd. 
birth, the cause of heritable right is the same as 


Annotations. 

the one and the father and grandfather of the other being dead, will 
take equal shares with their uncle and grand-uncle respectively. In- 
deed the term * put-tra,' or son, has been held to signify, in strict 
acceptation, (also) ‘a grandson and great-grandson.’— Macn. H. 
L. Vol. I, pp. 17 and 18. 

A son dying in the life-time of the father leaving sons, repre- 
sentation takes place, proceeding as far as great-grandsons ; upon 
the ground of their conferring, by performance of funeral obsequies, 
equal benefit on the ancestor ; the key (as observed by Sir William 
Jones) to the whole Indian Law of Inheritance. — Stra. H. L. 
Vol. 1, ( F. E. ) page 116. 

The collective term U»ue comprehending not only as many sons 
as a man may chance to leave behind him, but sons’ sons also, and 
the sons of the latter, or great-grandsons. — Ibid. 2nd Ed. p. 124. 

• See Ft/araithd No. 28 and the Authorities Sfc., relative thereto; see 
also Precedents pp. 112, 219, 477 Sc. 
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that of ( their ) taking the heritage, namely, their 
survival at the time of the owner’s death.* 

Authority. Survival at the moment of the owner’s death is the only 
circumstance recognized by law as creating right to inherit 
the property ( of a deceased owner ).+ Therefore, wherever 
the property of one dying without issue ( male in the 
male line ) devolves on another by reason of the demise of 
the proprietor,} there that (i. e. survival) alone is considered 
as conferring a right on the inheritor to inherit ( the 
property of the deceased). — Smri. Chan. Chap. IX, Sect, iii. 
Clause 5. 


Authority. 19. Here, by the term “ death,” § physical death 
alone is not meant : it alludes also to a person’s 


Annotations. 

19. There are two occasions, upon either of which, wherever the 
Hindu law prevails, dominion may be transferred from the father in 
his life, without his consent, whether the property claimed by tho 
sons to be divided be ancestral or acquired : These are voluntary 
devotion, by which a father is considered as having renounced it, 
and degradation from caste, by which it is forfeited. — Stra. II. L. 
Vol. I, (2nd £d.) p. 184. 

Not only upon his demise, but upon his renunciation of worldly 
concerns with a view to ending his days in devotion, or, after 


• Vide Precedents pp. 19-21, 31, 41, 107, 149, also Stra. H. L, 1, (2nd 
Ed.J p. 145. 

+ The learned Translator of the Smriti-chandrikb instead of * a deceased 
owner,’ has, in the above clause, med the words ‘ deceased woman’ ; and 
the reason for his bo doing appears to be, that in the clause just above it 
woman's property is treated of, but the following Clause ( ». e. Clause 5) 
indicating only au inference drawn from tho preceding cannot hut be a general 
oue ; and, that it is actually bo, ia manifest from the Sanskrit words, dhana- 
sicamina (of the owner of property ) being used in the masculine gender, and, 
more especially, from the following or concluding sentence ( in Cl. 5 ) ; os ia 
expressly mentioned by tho Translator himself in the following note, at 
page 21 of his translation. 

+ “This refers to a proprietor, male or female.” — Note by the Translator 
of. the Smriti-chandrikd. 

§ In Vijavasthd 18. 
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excommunication or degradation for sin, entrance 
into another order ( by quitting that of a house- 
holder ), being missing for a period beyond that 
which is prescribed by law, and resignation of the 
wordly concerns or voluntary abandonment.^,)* 

Because each and every one of these, except the last, is Rcaaon - 
held to be a civil death, aud all of them cause extinction of 
right equally with the physical or natural death. 


Annotations. 

such an absence from his family as may justify the inference that, if 
not in fact dead, he has abdicated his temporal rights, the latter, 
i. e. inheritance, in effect, by anticipation, as it were, attaches ; as it 
does on his degradation for crime, unexpiated. — Stra. II. L. Vol. I, 
(2nd Ed.) p. 122. 

19. A uother undoubted one, so far as it still subsists, is, what we 
should call liia entry into religion ; that is, his assumption of the 
one or other, of two religious orders, by which a Hiudd is accounted 
(as were monks, with us, before the Reformation) dead in law ; the 
consequence also being the same, that his heirs take his estate. 
They constitute the third and fourth stages, in the progressive ad- 
* vanoemeut of the Hindfi, from birth to death , the first being that 
of a etudent; the second, that of a married man, or home-holder. 
In entering upon the third, (the first of the two in question,) viz., that 
of hermit vdna-prastha,) for which the appointed age is fifty, he may 
repair to the lonely wood, accompanied by his wife, if ( says Maxc ) 
sho choose to atteud him. And as, therefore, in such event, a prospect 
of future issue may still exist, partition will bo premature, while it 
continues to do so, so far at least as regards property inherited, 
according to the authorities that have been already referred to. 
The next is that of Anchoret, ( Sanyasi, or yati, ) when there 
remains nothing to prevent it from immediately taking place. — Stra. 
H. L. Vol. I, ( 2nd Ed. ) pp. 185 & 186. 

The share of one who has entered into the fourth order, or 
become otherwise disqualified, on re-partition, vests in his repre- 
sentatives. — Ibid. p. 235. 

* Seo Precedents pp. 22—30, 36 — 40, 297 and 300 ; see also Exclusion 
from Inheritance. 
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(b) After withdrawing his affection ( from things of this 
world,) if he abdicate his estate in this form "let this bt no 
longer mine, "then indeed property is divested by abdication; 
and afterwards, even though temporal inclinations revive, the 
property is not renewed. The resignation can only be known 
from the declaration of the party. — Coleb. Dig. Vol. II, 
(Lon Ed.) pp. 525. 

Authority. If sons, outcasts excepted, entitled to inherit the father's 
estate, be equal in the possession or destitution of learning 
or the like, they shall all have equal shares.— Smri. Chan. 
Chap. Ill, Cl. 2. 

Authority. A father, entitled to ( exercise) independence or dominion 
being alive, his will is the cause of partition, but when he is 
no longer entitled to it, by ( reason of) being degraded, a 
wandenng devotee or the like, the will of (his) son is the 
cause of partition. — Vi. Mit. (Sans.)p. 171. 

" Should the eldest or youngest of several brothers be 
deprived of his allotment at the distribution, or should any 
one of them die, his share shall not be lost: but his uterine 
brothers and sisters, and such brothers as were united after 
a separation, shall assemble together and divide his share 
equally.’' — M anu, cited in MU. In. Chap. II. Sect. ix,§ 12. 

Explanation Among re-united brothers, if the eldest, the youngest or 
and Authority the middle-most, at the delivery of shares, (for the indeclin- 
able termination of the word denotes any case,) that is, at 
the time of making a partition, lose or forfeit his share by 
his entrance into another order (that of a hermit or ascetic) 
or by the guilt of sacrilege, or any other disqualification, 
&c. — Mit. In. Chap. II, Sect, ix, § 13. 

Explanation If any of the reunited parceners cannot receive a share, 
and Authority through his death, or secession from the house-hold order , 
&c. — Vi. Chi. p. 302. 

Authority. Those who have assumed another order (c), are excluded 
from participation. — Vashistha, cited in Coleb. Dig. Vol. 
IK, (Lon. Ed.) p. 327. 

(c) Another order than that of a house-holder. — Ibid. 
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There are four orders ; thus Vdmana purdna : — “ Four orders 
are prescribed for Brdhmanat : (viz, the order of ) the married 
man keeping bouse ( grihi or grihaslha, ), the student of the veda 
( brahmachdri ,) the hermit ( vdna-prattha,) and the anchoret 
(bhikshu, tanyati or yati.J To Kthalriyas also are ordained 
(the first) three orders; and two ft. e. the orders of) the Ina- 
hmgchdri and gnhi for Voithyat. The only order to be entered 
by the Shudrat is that of grihi or grihattha ." — See Str. IL L. 

Vol. I, ( 2ud Ed. ) page 34. 

20 . Out-casts or men degraded for sin, and persons Vyataithi. 
assuming an order or condition of life other than that of a 
house-holder, are not, however, considered dead, as to the 
property acquired by them after their degradation or as- 
sumption of another order.* 

In fixing the date of a missing person’s death, the holy 
sages ( It wh in ) and compilers are not of one opinion, as is 
manifest from the subjoined texts cited in the Nimaya- 
8 indhu : — 


Vriddha Manet : — " So if the time of twelve years of a 
person’s absence has gone by, they shall cause his death- 
rites to be solemnised at the commencement of the 
thirteenth year.” 

Vrihaspati: — "If no tidings be had of a person for 
twelve years, such person shall be treated as one dead by 
the burning of his effigy made of Kusha grass.” 


Annotations. 

19. Where a share is uot desired by a son, it may be effectually 
waived by bis acceptance of a trifle in satisfaction, upon the prin- 
ciple of quitque potett renunciare juri pro te introducto ; his heirs 
being bound by bis consent. But, without renunciation, it may be 
still claimed. — Ibid. p. 195. 

20. In either case, whether of the out-eatt, or the devotee, parti- 
tion attaches only upon property possessed by him at the time, not 
upon what may subsequently devolve, or be acquired. — Sira. H. L. 
Vol. I, (2nd Ed. ) p. 187. 

* See Precedents p. 40 ; See also Exclusion from Inheritance. 
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Vyaraithd. 


Bhabishya-Purdna : — “ If any one’s father be absent, and 
neither a letter nor any news of him be received, then at 
the end of fifteen years his effigy shall be formed and burnt 
in the manner prescribed by the law : from that date all 
his obsequies shall be performed.” 

It is said in the Maclana-ratna that ( the rule of ) wait- 
ing for twelve years applies to .all missing persons, except 
to a father. 

In the Grihya-kdrika, however, it is laid down as 
follows : — “ It is said that the obsequies of a missing person 
in the first period of life, should be performed after the 
lapse of twenty years, of one of middle age after fifteen 
years, and of a person in the last period of life (above 75 
years) after 12 years ( from the day of his or her dis- 
appearance.)”* 

Of the above doctrines, that which is laid down in the Gri- 
hya-kdrikd is consistent with reason andtberefoie preferable 
in practice according to the ordinances of YAjnyavalkya 
and Vitl hasp ATI, which are as follow : — “If two texts differ, 
reason (or that which it best supports) must in practice pre- 
vaiL”t " A decision must not be made solely by having 
recourse to the letter of the written codes ; since, if uo 
decision were made according to the reason of the law,£ 
there might be a failure of justice § 

So, according to the text of Grihya-kdrika cited ( as 
above) from the Nimaya-tindhu, — 

21. The death-rites of the missing person, who 
is in the first period of life, are to be performed 


Annotations. 

21. The law has assigned various periods of absence, inferring 
the conclusion, according to the ago of the person in queston at the 

* Cited in the Nimaya-tindhu. 

t Yajwyavalkya. See Colebrookc’a Digest, (Lon. Ed.) Vol. Ill, p. 505. 

+ Or according to immemorial usage ; for, the word Yulti admits both 
scuses. — Ibid. Vol. II, p. 128 : Note. 

§ VaiUAsrATi. See Ibidem, and Mocn. H. L. Vol. II, p. 102. 
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after twenty years ; of one in the middle age, after 
fifteen years ; and of one in the latter period of 
life, after twelve years, from the day of his de- 
parture, and then, their heirs become entitled to in- 
herit from them.* 

The case of a missing father is, however, an exception to 
the above rule. It is laid down by JAt6karna, quoted 
in the Nimoydmrita, and in the Bhavishyn Purdna and 
Madana-raina cited in the Nirnaya-sindfiu, ( as above 
quoted, ) that— 

22. The time for the re-appearance of a missing ryavutM. 
father is fifteen years, at the expiration of which 
his exequial rites must be performed by his son.* 


Annotations. 

time of his departure, the lowest being twelvo years ; at the’ expira- 
tion of which, without intelligence of him having been received, the 
heir is entitled to assume the succession keeping certain fasts, then 
burning an image of his ancestor made of Jtiua, and finally perform- 
ing for him, in the prescribed form, his funeral rites. — Stra. H. L. 
VoL I, (2nd Ed.,) page 131. 

Sir W. Macnaghton says — “ The fact of tho ancestor being miss- 
ing for a period exceeding twelvo years, constitutes a legal title to 
succession on the part of tho heirs. This doctrino was recognized 
in a case decided by tho Suddor Dewanny Adawlut, on the 25th of 
April 1820 : Reports Vol. iii, p. 28, wherein it was determined that 
twelve years should be allowed for the re-appearance of a missing 
person, after which his death will be presumed :t but some authori- 
ties maintain, that the period varies with reference to the age of the 
missing person.” See Note to Case 7, Vol. ii, p. 9.J — Macn. H. L. 
YoL I, p. 2. 


• Vide Precedents pp. 28—30, 37- 39, and 43. 

t This being a Bengal case, the principle inculcated therein should be taken 
to be according to the Hiudti law as current in the Beugal school. 

t This note is to be found in page 39 of the Precedents. Q. V. 
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Vy&vcuthi. 


Authority. 


Authority. 


23. But if a missing person on his return after 
the lapse of the period allowed for his re-appearance 
has performed the expiatory penance prescribed by 
the Shastra, then he is not treated as dead, hut 
restored to the rights of the living,* 

Thus the funeral obsequies having been performed by 
mistake, should the man, ( so ) dead, ever return, ( then ) let 
him perform the rite or sacrifice ( called ) ‘ dyushmati.’ and 
resume (the performance of sacrifice on) fire. — Chhdndogya- 
pariihishta. 

The person, whose funeral obsequies have been per- 
formed upon his death being heard of, should perform 
expiation (c) according to the Skdstra, and resume the 
(performance of sacrifice on ) fire.” “If he ( the missing 
person ) return alive, let ( his kin ) immerse him in a vessel 
full of clarified butter, ( then ) taking him up, let them cause 
him to be bathed, and his initiatory ceremonies, &c., to 
be performed. Let his religious rites, which take twelve 
days or three nights to bo completed, be performed : (next) 
let him perform ablutions and re-marry his wife, or another 
(girl) in her default. Having consecrated the sacrificial 
fire, as ordained, let him perform the Vrdtyashtoma sacri- 
fice or rite. Aud repairing to mountains, or hills, there let 
him perforin the dyushmatt yaga by offering a beast to In- 
dra\ and Agni ; * and afterwards let him perform also some 
other sacrifices or rites as he may choose.” — Vbiddha Man c 
cited in the Hemadri. See Bhavishya Purana, and 
Nimayasindhu, (Sans.) pp. 415 & 416, in which also the 
above texts are cited. 


* There ia a case in East's Notes (No. 86), in which the Pandit* declared 
that “ he who has absented himself for the period of twelve years, and of 
whom no intelligence has been received during that time, must be considered 
a* certainly dead ; should he even return after that time, lie hail forfeited the 
rights of the living." This being a Bengal case, the period of twelve year* 
must have been declared for the missing person's re appearance without any 
reference to his age and relation. But os to hie forfeiting the rights of the 
living, it must have been declared in consideration of his not performing the 
expiatory penance. ° 

t One of the Hindi deities, who presides over the atmosphere and ia 
regarded as the Sovereign of the (subordinate) deities. 

X By ‘ Agni ' is here meant the deity who is the regent of fire. 
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(c) Here by • expiation ’ must be understood the re-per- int*rpr«u- 
fomance of the initiatory ceremonies from Jdta-karma tion - 
to marriage. — Uemddri. 

24 . As respects the missing person who is not Vyamiu. 
an agni-hotri* if he return after his funeral obsequies 
were performed by mistake, he should perform 
the Suxistyayana ;+ but if he return after the mere 
receipt of the intelligence of his death, then he 
should perform the Charu-homa. 

But with respect to the ( missing ) person who is not an Authority. 
agni-hotri * common swastyayana, the worship of Haki and 
so forth, should he performed. — Chhandogya-parishishla. 

But if the (missing) person is not an agni-hotri* he should Authority, 
perform the Charu-homa upon the mere receipt of the 
intelligence of his death. — Ashwaldyana. 

As in the case of co-parcenary, union, or re-union, sub- 
sisting, the same goods which appertain to one parcener 
belong to another likewise, so when the right of one ceases 
by his demise, those goods belong exclusively to the survi- 
vor, since he is not divested of his ownership. They do not 
belong to such heir of his as has no right by birth, since 
his right could not accrue by reason of the deceased dying 
without a several right vested in him. lu other words, as 
the deceased had his right in the whole property collec- 
tively and indiscriminately with his surviving co-parcener, 
it ceased at the close of his existence, and as no several 
or individual right could be created without a partition, he 
left no such right in the undivided property to devolve on', 
and vest in, that heir of his who had no right by birth, 
or whose heritable right is not un-obstructed.J Therefore, — 

26 . Upon the death ( natural or civil ) of an VyavattM. 
undivided or re-united co-parcener (be he a son, 

• Agni-hotri, comported of agni ( fire ) and hotri ( mcrificer ), signifies one 
who maintains sacrificial fire ami perforins sacrifice on it. 

+ The aversion of evil by the recitation of Afanfras. The benediction of 
n Brdhm+na after presentation of offerings. 

$ See ante, pp. 12 and 13. 
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Authority. 


Authority. 


brother, or the like ) without a son* his widow and 
the rest, having no right by birth, have no heritable 
right in what the deceased had, but the surviving 
parcener would own the whole joint estate by sur- 
vivorship.! 

From its being laid down that a widow becomes en- 
titled to succeed where the husband dies divided, it is 
understood that where the husband dies undivided , his 
father, brother, or the like, who lived in union with him, 
takes the property of the son-less* man. — Sinri, Chan. 
Chap. XI, Sect i, Cl. 25. 

“Therefore, it is a settled rule that a wedded wife, 
being chaste, takes the whole estate of a man, who being 
separated from bis co-heirs and not subsequently re-united 
with them dies leaving no male issue.’’^ By this dictum 
of the M itdkshard it is implied or rather indicated that, the 
widow of an undivided or re-united parcener has no heri- 
table right iu what her husband had. And she having 


Annotations. 

25. It is perfectly intelligible that upon the principle of sur- 
vivorship the right of the co-parceners in an undivided estate should 
over-ride the widow’s right of succession whether based upon the 
spiritual doctrine or upon the doctrine of survivorship. According 
to the principles of Hindi law, there is co-parcenership between the 
different members of a united family, and survivorship following 
upon it. There is community of interest and unity of possession 
between all the members of the family, and upon the death of 
one of them the others may well take by survivorship that in which 
they had during the deceased’s life-time a common interest and 
common possession. — Part of the Privy Council-judgment in the 
appeal of Kattama Nachear v. Rajah of Shiva-gunga. — Vide Moore’s 
Indian Appeals, Vol. IX, page 611. 

* The term ‘ son or male issue' is inclusive also ol a grandson and great- 
grandson in the male line. See ante, pp. 14, 17, 18, 19, 83, 47 and Precedents 
pp. 58, 112, 219, 477, 478 and 495. 

t See Precedents, pp. 19 — 22, 81 — 86, 41 — 43, 149 and 473 — 485. 

$ Mil. In. Chap. II, Sect, i, $ 39. 
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no such right, a fortiori the other heirs, who are inferior to 
her, have no right to inherit from the deceased. 

apastamba : — The father, having satisfied tho eldest 
son with one article, shall give equal shares to his liv- 
ing sons.’’ — From the words “living," it is to be understood 
that the wife of a deceased son shall have no share of the 
heritage, but her son is entitled to a share; because a son 
is said to be the soul of the father, and there is a text by 
virtue of which a person is heir to his grandfather. — Fi. 
Chi. p. 232. 

28. The heritable right of the son* in the property of 
bis undivided father who died a co-parcener and joint owner 
of the undivided estate has, however, been recognised by 
reason of his being consubstantial with his ancestor and 
representative of his person, and. having, by birth, a right 
in the ancestral estate .T 


Annotations. 

25. A re-united parcener dying while the re-union continues, leav- 
ing no issue, but a widow, according to the Mit&ksbard, she is entitled 
to maintenance only ; the deceased’s share vesting by survivorship in 
his co-parceners, it being affirmed by Vdchaspati Misra, that all texts 
suggesting her succession, in preference to them, relate to the estate 
of a husband who has made a partition with his brothers. — Stra, 
H. L. VoL I, ( 2nd Ed. ) page 234. 

25, 26. The preferable right of the surviving parceners may be de- 
duced by inference that “ the same goods, which appertain to one 
brother, belong to another likewise,” and that “ when the right of 
one ceases by his demise, those goods exclusively belong to the 
survivor, since his ownership is not divested.” But according to 
both schools of Hindi law, the right of survivorship is not absolute, 
and the undivided share, according to both, descends to his sons. — 
Part of the decision in Ytra-iw&mi Or&mini v. Ayyd-ttcdmi Qr&mini 
Mad. H. 0. R. Vol. I, p. 475. 

* The term eon is inclusive also of a grandson and grest-grandeon in the 
male line. See ante, pp. 14, 17, 18, 19, 33, and 47, and Precedents pp. 68, 
112, 219, 477, 478 and 495. 

t See ante pp. 12— 15, and Succession of sons, grandsons and great-grand- 
sons in the male line. 


Authority. 


Yya’caethd. 
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VYAYASTHi-CHANDEIKi. 


Authority. 

Authority. 

Authority. 

Authority. 


Vyatiulhd. 


I. Veda : — His-self is truly born a son. — See Da. Mim, 
Chap. IY, § 13. 

II. Bh&rata : — " He ( the son ) is ( as it were ) that very 
person, by whom produced. — See Ibid. 

III. ManU:— T he husband, after conception by hia 
wife, becomes himself an embryo, and is born a second time 
here below, for which reason the wife is called ‘ jdyd,’ since 
by her be is born ( jdyate ) again. — Chap. IX, v. 5. 

IV. Sankha and Likhtta: — L et a priest take the 
hand of a woman equal in class ; the bodies of his ancestors 
are born again of her. Let him figuratively address hia 
own soul in the person of his son : — “ Sprung from ( my } 
several limbs, especially from the breast, thou, my soul, art 
called ‘son.’: mayest thou live for a hundred years ! For 
the benefits conferred on parents, thou, my soul, art called 
* son because thou deliverest (trayase) from the hell called 
'put,’ therefore, thou art named ‘put-tra (hell-deliverer.)” 1 
A father is exonerated in his life-time from the debt of his 
own ancestors, upon beholding the countenance of a living 
son : he becomes eutitled to heaven by the birth of his son, 
upon whom his own debt devolves. — Ratndkara. See Coleb. 
Dig. Vol. Ill, ( Lon. Ed., ) p. 157. But,— 

27. If an undivided proprietor left, at his death, any 
property separately acquired by him, or vested in him, his 
widow or any other heir ( as the case may be ) is entitled to 


Annotations. 

26 — 27. On the death of a Hindri parcener, the succession to his 
rights, with the exception of property teparately acquired by him, 
vests in the other remaining members, — his sons, if he leave any, 
representing him as to his undivided rights, while the females of 
his fam ily continue to depend on the aggregate fund, and under the 
general protection, till a partition takes plaje, which may never 
happen. — Ibid. p. 120. 
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inherit such property, the same not forming part of the 
joint estate.* 


Annotations. 

27. In a united Hindfi family where there is ancestral property, 
and one of the members of the family acquires separate estate ; on 
the death of that member suoh separately acquired estate does not 
fall into the common stock, but descends to the male issue, if any, 
of the acquirer, or in default, to his daughters, who, while they take 
their father’s share in the ancestral property, subject to all the rights 
of co-parceners, inherit the self-acquired estate free from such 
rights. — Part of the Privy Council’s Judgment in Kattama Nachear. 

Vide Moore’s Indian Appeals, Vol. IX, p. 639. 


* Sea Precedents, pp. 244—251, and also the Precedents in Daughter'* 
tucceasion. 
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CHAPTER II. 

ON THE EFFECTS OF CO-PARCENARY AND 
CO-ORDINATE RIGHT, &c. 


SECTION I. 

On the Extent and Effects of the Right and 
Powek of a Father and Son,* oyee Ances- 
tral AND OTHER PROPERTY. 


VyemutM, 


28. In the paternal grandfather’s property^/) 
the ownership of the father and son is the same 
or equal, f 


Authority. 


Yajnavalkya : — The ownership of the father and son (a) 
is the same in laud ( b ) which was acquired by the grand- 
father^), or in a (ni-bandka) corody(d), or in ( dravyam ) 
chattels(e), which belonged to him.J 


Annotations. 

28. But, though real and personal property bo far class together, 
and are not distinguishable, great importance (as has been already 
stated) is attached by it to land, in which in particular the sons are 
considered as possessing a special interest ; — having, with their 
father, by birth, according to the doctrine of the Mitdkshard, pre- 
valent in the Peninsula, and North of India, so far a co-ordinate 
light in that part of it, which is ancestral, that, if he thinks proper 
to come to a partition in his life-time, (a disposition of property, the 
particulars of which will be seen in a subsequent Chapter,) he must 

* The term “ son" is inclusive also of the grandson and great-grandson in 
the male line. See ante, pp 14, 17, 18, 19, 33 and 47 and Precedents pp. 
68, 112, 219, 477, 478 and 495. 

+ See Precedents, pp, 6, 15, 18, 44 — 59, 101 and 105. 

J MU. In. Chap. I, Sect, v, § 3 Smrt. Chan. Chap. VIII, CL 18 ; — Yyar. 
May tl. Chap. IV, 8ect. i, g 3 Vtr. Mi. Satu. pp. 567 — 568. 
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(6) ’Land’] A rice-field or other ground. — Alit. Chap. I, 
Sect, v, § 4. 

(a, c) Here the term ‘ father ’ includes also the paternal grand- 
father, and paternal great-grandfather, and the term ‘sou’ in- 
dicates also a grandson and the great-grandson whose father and 
gTand-father are dead.* 

This does not mean, that the reason of the acquisition 
of ownership is found in the grandfather’s death, and 
not in the production of a sou: for (if it did), such 
ownership would be wantiug in case no grandson were to 
be born to him up to the time of his death. In this way, 
therefore, either the word grandfather is of no use ( in the 
argument) ; or it follows a fortiori ( praeakteh ) that there 
is no equal ownership in (property) acquired by the great- 
grandfather, and other (more remote ancestors). Aud the 
argument of ‘cause and effect' might here be repeated. — 
Vyav. Mayu. Chap. IV, Sect, i, § 3. 


Annotations. 

divide it as directeiTby law ; that is, give them and himself equal 
shares : nor is it in bis power to alienate any considerable portion of 
it without their concurrence. It is according to the doctrine of this 
school, like dignities with us, inherent in the blood ; aud, therefore, 
so far as regards the interest of parceners, unalienable. — Stra. H. L. 
Vol. I, 1 1st Ed.) page 15. 

29. The inchoate right that has keen alluded to renders the sons, 
as has been seen, in some sort, co-proprietors with the father of the 
family property, to the extent of giving them, under particular 
circumstances, claims upon it in his life, which, consistently with 
the spirit and intention of the law, it is not in his power altogether 
to bar. Vesting in them, however, by birth, — they attach more 
upon that part of it that has been inherited by him, than upon 
what he may have himself acquired ; the title to property descended 
from ancestors being considered to be in him and them, so far the 
same. — Stra. H. L. Vol. I, (,2ud Ed.) p. 177. 


* See crate, pp. 14, 17, 18, 19, 47, and 1’recedents, pp. 58, 112, 219, 477, 
478, and 495. 
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(d) ‘ A corrody’ ] So many leaves receivable, from a planta- 
tion, of betle pepper, or bo many nuts from au orchard of 
areca, — Mit. In. Chap. I, Sect, v, § 4. 

What is fixed is corrody ( ni-bandha), — oonstant iucome out of 
a mine and bo forth. — Ratndkara. 

A corrody (ni-bandha) signifies a permanent allowance received 
from saleable articles in virtue of an agreement or promise.* 
Smri, Chan. Chap. VIII, § 18. 

(e) ‘ Chattels'] Gold, silver or other movables. — Mit. In. Chap. 
I, Sect, v, § 5. 

In such property, whioh was acquired by the paternal grand- 
father, through acceptance of gifts, or by couquest, or other 
means, (as commerce, agriculture, or service,) the ownership of 
father and son is notorious. For, or because, the right is equal, 
or alike. — Ibid, § 5. 

Authority. KAtyayana : — Paternal grandfather’s property(/) vests 

equally both in the son and father. — Smri. Chan. Chap. 
VIII, Cl. 17. 

Authority. Vishnu : — In the case of paternal grandfather's pro- 
perty (/), the ownership of the father and the son is 
equal. — Smri. Chan. Chap. VIII, CL 20. 

VyavaathS. 29. ({) By “ paternal grandfather’s property, or ances- 
tral estate ( poitamaha dhana)’’ is understood not only the 
property, movable and immovable, acquired by, or descen- 
ded from, the paternal grandfather or great-grandfather, f 
but also the accumulations of the income thereof, and also 
the ancestral property recovered with the aid of such accu- 
mulations. as well as any other property acquired therewith,]: 
the son, grandson and great-grandson in the male line hav- 
ing in all these a right by birth, and equal ownership with 
the father and the rest.f 


• A corrody signifies what is fixed by a promise in this form : * I will give 
that iu every (month of) Kiirtiki — Dd. bhd. Chap. II, § 13. 

A corrody] Any thiug which has been promised, deliverable annually or 
monthly, or at any other fixed periods . — SH Krishna Tarbdlankdra s com- 
mentary on the Ddya-bhdga. 

+ See ante, pp. 14, 15, 18, 19, also Precedents, pp. 112, 217— 219, and also 
descriptions of Ancestral and Acquired property in the Book on Partition. 

; Sec Precedents, pp. 18, 112, 134, 135, 217—219, 477 & 478. 
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The ownership of a father and a son being the same or 
equal in the paternal grandfather’s or ancestral property, 
real as well as personal, and such property vesting equally 
in both the son and the father, as ordained by VlSHNU, 
YAjnavalkya, KItyayana, and others* it has been deter- 
mined that — 

30. A father cannot of his sole authority or in- ryawitks. 
dependent act alienate joint ancestral property.! 

The grandfather’s own acquisition also should not be Authority. 
given away while a son or grandson is living. — Mit. Iu. 

Chap. I, Sect, i, § 24. 

“The ownership of the father and the Ron is the same in Authority, 
land which was acquired by the grandfather, or in a corrody, 
or in chattels (which belonged to him.)’’ “ Ownership is the 
same” herein the father has neither a larger share, nor can 
he give it away at will .J — The Ratndkara. 

31. A father cannot also alienate his own ac- Fyowutfd. 
quired immovable property and bipeds without the 
consent of all his sons.§ 


Annotations. 

30, 31. On immovable property, such as land or corrodiea, 
children may be long subsisted. As it causes unlimited production 
of wealth, it is called an estate, or funds, for support : the loss of it 
is pronounced dishonorable in a text of NIbada (xii) ; and the 
gift of it, without the assent of sons and others using the estate, 
is called 4 loss ’ in this text : Now a slave is such ; for by agriculture 
or the like, he is able to gain much wealth for his master. — Coleb. 
Dig. Vol. II, ( Lon. Ed.) page 141. 

30, 31. The disposal of the land, whencesoever derived, must in 
general be subject to their ( the sous’) control ; thus, in effect, leav- 
ing him (the father) unqualified dominion only over personalty 
acquired. — Stra, H. L. Vol. I, ( 2nd. Ed.) p. 20. 

* See ante pp. 32 — 84. 

+ See Precedents, up. 8, 44— 68, 105, 110, 118—118. 

I Vide Coleb. Dig. Vol. Ill, (Lond. Ed.) p. 35, and Precedents p. 47. 

$ Vide Precedents pp. 93, 116, 121, 122, 123. 
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Authority. But be (the father) is subject to the control of his sons 
and the rest, in regard to the immovable estate, whether 
acquired by himself or inherited from bis father or other 
predecessor. Siuce it is ordained, “ Immovables and bi- 
peds (g), though acquired by the man himself, (there is) no 
gift or sale (/t)of them, without convening all the sons.”* 
“ They who are born, they who are yet unbegotten, and 
they who are actually in the womb, require the means of 
support, (there is) no gift or sale of thein.t — Hit. In. Chap. I, 
Sect, i, § 27. 

Authority. This text: “Though immovables and bipeds (g) have 
been acquired by the man himself, there is no gift or 
sale (h) of them without convening all the sons,” is only a 
'prohibition against their gift, sale or the like, not against 
the use of them. — Vyav. Maya. Chap. IV, Sect, i, § 5. 

( g ) ‘Bipeds'] Slaves employed in cultivation. — Coleb. Dig. 
Vol. II, (Lon. Ed.) pp. 113 & 114. 

(g, d) Bipeds and corrodv, though movables, are considered 
as real property in consequence of their alienation being governed 
by the rule which governs the disposition of immovable pro- 
perty. — Vide Coleb. Dig. (Lon. Ed.) Vol. II, p. 141 and Vol. Ill, 
page 434. 

Remark . — The last portion of both the above texts of YIjnaval- 
kta and Vtasa, which is rendered by Messrs. Colebrooke and 
Borradaile by “ a gift or sale of them should not be made ” is 


Annotations. 

30, 31. But that even a sole owner, in respect of land, whether 
hereditary or acquired, having a family, cannot, by any act, without 
their concurrence, deprive bis sons of their legal shares, nor the 
rest of a sufficiency for their maintenance. And that, where there 
is no land, they must all be provided for, to that extent, out of liis 
personalty. — Stra. H. L. Vol. I, (2nd Ed.) p 261. 

• This text of YjOsavalkia is founded on the consideration, that immov- 
able property is called the source of maintenance ; consequently, the lose of 
the estate or means of subsistence when it is alienated with the consent of 
those who partake thereof, shall not be impugned aa a fault. — Coleb. Dig. 
Vol. II, (Lon. Ed.) p. 113, and Vol. Ill, page 434. 

t Vvl3A cited in other compilations. 
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“ na ddnam, na cha vitrayah ” tlie verbatim transinton of which 
is “no gift mid no sale”: So from the plain wording of it, 
the above Sanskrit phrase means a positive ordinance not to make 
a gift or sale of such property, and not a moral duty as 
indicated by the learned Translators by prefixing the word 
“should ” to the verb left to implication ; I have, therefore, con- 
sidered it proper to render the phrase literally ; and to supply the 
implied verb which is iu Sanskrit, “ it," and not “ should be 
made.” 

It is declared in the work called * Prakasha,’ that Authority, 
“immovable and biped property, even if these be self- 
acquired, cannot be sold or given away without the consent 
of the sons. — Vi. Chi. p. 309. 

Although a son and grandson have, by birth alone, owner- Authority, 
ship in the grandfather’s property, yet, under the texts 
cited, since sons are dependent on their father iu regard to 
the paternal estate, and the father has a predominant 
interest as it was acquired by himself, the sons must ac- 
quiesce in the father’s disposal of his own acquired property 
other than immovables and bipeds ( the disposal whereof 
is) restricted by the text “ immovables and bipeds ” Sic., al- 
ready cited (p. 36), but in regard to the grandfather’s 
estate, there is power ( vested in the grand son ) of interdic- 
tion to prevent (illegal) alienation. — Vi. Mi. (Sans.) p. 177. 

32. The expression "though acquired by the man him- Tyavaithd. 
self, there is no gift or sale of them without convening all 
the sons,”* implies that A fortiori no alienation of ancestral 
property is to Ite made by a father without the consent of 
his sons, and that for the alienation of such property the 
consent of sons is necessary, f 


Annotations. 

32. Thus in Bengal, a man may make an unequal distribution 
among his sons of his personally acquired property, or of the an- 
cestral movable property ; because, though it has been enjoined to a 
father not to distinguish one sou at a partition made in his life-time. 


* Contained in the foregoing text of YXjsavalkta, p. 30. 
t See Precedents pp. 44, 49— 56, SO, 94, HO — 118, 173. 
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And from the expression "there is no gift nor sale without 
convening all the sons " ( p. 36), it is implied that — 

Vyavasihd. 33. A father can with the consent of his sons alienate 
property inherited from his father or paternal grandfather 
as well as the real property acquired by himself, and not 
otherwise.* 

Authority. Thus Mitra Misra: — “Though acquired by the man 
himself” (p. 36) by the use of this expression it has been 
shown that A fortiori consent of sons is necessary for (the 
alienation of) the paternal grandfather’s property. — Vt. Mi. 
(Sana.) page 181. 

Authority. VicHASPATi Misra : — The assent of the co-heirs is re- 
quired in the ( alienation of ) joint ancestral property 
whether movable or immovable. — Vi. Chi. Sans. p. 38. 

Authority. Mitra Misra : — Let a father certainly with the consent 
of his sons make a gift or other disposition of the immov- 
able property acquired by him or descended from the 
paternal grandfather, under authority of the text already 
cited : (viz.,) “Immovables, bipeds,” & c., (p. 36.) — Vi. Mi. 
Sana, page 182. 

Authority. VXchaspati Misra : — But what is.joint with others may 
be given with their consent. — Ft. Chi. Sans. p. 37. 


Annotations. 

nor on any account to exclude one from participation without 
sufficient cause ; yet, as it has been declared in another place that 
the father is master of all movable property, and of his own acquisi- 
tions, the maxim that ' a fact cannot be altered by a hundred texts ’ 
here i i. e. in Bengal ) applies to legalize a disregard of the injunc- 
tion, there being texts declaratory of unlimited discretion, of 
equal authority with those which condemn the practice. In other 
parts of India, where the maxim in question does not obtain, the 
injunction applies in its full forte, and any prohibited alienation 
would be considered illegal. — Macn. H. L. Vol. I, pp. 14 A 15. (See 
the Annotations under Vyavatthd 43.) 

• See Precedents pp. 44, 49—56, 86, 93, 94, 116 — 118, 173. 
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Further, from the use of the word all in the same text of 
YAjnavalkya (p. 36), it must be understood that — 

34. A father is incompetent to alienate ancestral pro- 
property and his self-acquired real property without the 
consent of any (and not all) of his sous.* 

As otherwise, the word all would be meaningless or nu- 
gatory, which it cannot be by reason of all the sons having 
by birth a right in such property and a power of prohibit- 
ing any illegal alienation thereof by their father or grand- 
father, as will be subsequently seen.f 

PrajApati : — Whatever act is done in respect of immov- 
able property, without the consent of the co-heirs, every such 
act is to be considered as not done, even where one of the 
co-heirs does not consent to it. — Smri. Chan. Chap. VII, 
Clause 45. 

Consequently,— 

36. For the validity or completion of an alienation by 
a father of such property as the above, it is necessary that the 
same be consented to(i) by all of the qualified or capable(y') 
sons, and subsequently ratified by the then minors after their 
attaining majority as well as by the other co-heirs or co-par- 
ceners whose consent could not be bad at the time.Ji 

(») Non-prohibition or silence is also consent on account of 
the maxim : “ The inteution of another, not prohibited, is sanc- 
tioned. "—Da. Cha. Sect, i, § 31. See Precedents pp. 190 — 192. 

(j) From the term “qualified or capable” it is implied that 
the consent of those who are disqualified or incapacitated for any 
of the defects causing disherison, or from nonage, is not required 
to render such alienation valid or complete, though it is requisite 
that the then minor should ratify it after coming of age.§ 


• See Precedents, pp. 53, 136, 138, 173, f 
+ Vide VymatOul 45 and the authorities Ac. relative thereto. 

* See Precedents, pp. 44 — 56, 103, 136, 123, 138, 173, 190 Ac. 

§ See the Chapter on Minority and that on Exclusion from Inheritance. 


Vyavatthd. 


Reason. 


Authority. 


Vyavaethd. 
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Yyaxasthd. 37, (k) The term "sale*’' must be taken to comprehend 

also hypothecation or mortgage, the same partaking the 
nature of a sale, and, in consequence, having beeu included 
in the exceptions of sale."f" 

Exceptions:— 

vyarauhi. 38 . A father, without the consent of his son 
and the rest, is, however, competent to dispose of 
effects other than real property for indispensable 
acts of duty ( l ), and for purposes warranted by 
texts of law — as gifts through affection, support of 
the family, relief from distress, and so forth.J 

Authority. I* 1 ' s a settled point, that property in the paternal and an- 
cestral estate§ is by birth, still [| the father has independent 
power in the disposal of effects other than immovables (k). 


Annotations. 

38. And, even of movables that have descended, such as pre- 
cious stones, pearls, clothes, ornaments, or other like effects, any 
alienation, to the prejudice of heirs, should be, if not for their 
immediate benefit, at least of a consistent nature. They are allowed 
to belong to the father, but it is uuder the special provisions of the 
law. They are his j and he has independent power over them, if 


* At page 36. 

t Vide — pp. 41, 42, and Precedents pp. 61, 62, 79, Ac. 

+ Vide Annotations under Vyaraith&t 45 and 58, and Precedents p. 93. 

8 Here by the term “ ancestral estate" must be understood property des- 
cended from the paternal grandfather, or his father, for, wherever a son haa 
right by birth in bis father’s ancestral property, there the Sanskrit term used 
for it is “poitdma/ta dhana," (which literally meaus * property appertaining 
ta> the paternal grandfather,) the expression “ ancestral" by which the word 
1 poitdmaha' is rendered, must, therefore, mean ‘ancestral rr- parts psUemd and 
not ' ancestral cx-parte ituuema,' in which a son haa no right by birth. (See 
\ T yavatthd No. 29. 

II It does not appear why Sir. Colebrooke has omitted to translate 
the word “ lathdpi" {still or yet ) ; which is in the original just before the 
word “ father,” and has inserted within parenthesis the word “ although,’* 
and put the verb (have) in the subjunctive mood, as by his so doing the 
meaning of the text seems to he somewhat altered. In order, therefore, to 
giro the signification which the text naturally bears, I have inserted the 
translation of tho word “ lathipC as it is in the original, aud rejected the 
word “although.” 
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for indispensable acts of duty (l) and for purposes prescribed 
by texts of law, as gifts through affection, support of the 
family, relief from distress, and so forth. — Mit. In. Chap. I. 
Sect, i, § 27. 

(£) Here also by the term “other than immovables” or 
“ movable estate,” must bo understood effects other than bipeds 
and corrodies, as well os laud, the two former being treated in 
law as real or immovable property.* 

(1) ‘ Indispensable duties’] Payment of just debts, revenue, 
the giving of a daughter in marriage, and so forth. 

But he (the father) is subject to the control of his son 
and the rest, in regard to the immovable estate whether 
acquired by the mau himself or inherited from his father or 
other predecessor. (Mit. In. Chap. I, Sect, i, § 27.) Never- 
theless, — 

39. A father or grandfather even without the con- 
sent of his son and the rest is competent to conclude 
a gift, or other disposition of real property, if any 
calamity affecting the family require it, or support 
of the family render it necessary, also for payment 
of revenue, and just debts or the like, for the perfor- 
mance of obsequies of the father or the lik e(mj, for 
the marriage of a daughter or the like, and for 
other indispensable duties, religious or secular, t 


Annotations. 

such it can be called, seeing that he can dispose of them only for 
imperious acts of duty, and purposes warranted by texts of law ; 
while the disposal of the land, wltencesoever derived, must be in 
general subject to their control ; thus, in effect, leaving him unquali- 
fied dominion only over personalty acquired. — Sira. H. L. Vol. I, 
(2nd Ed ) p. 20. 


• 8ee ante, p. 86, et post, p. 43. 

+ See the Chapter on debts, and Precedents pp. 6, 64, 66, 61, 62, 63, 72 
94, 106, 118, 122, 186—138, 176, 181—186, 4c. 


Yyavtuthd. 
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Authority, VkihaspATI : — Even a single individual may oonclude a 

donation, mortgage or sale of immovable property during a 
season of distress, for the sake of the family, and especially 
for pious purposes. — Cited in the Ratnalcara, Vivdda- 
chintamani,* Mita]cahar6,f &c. 

Authority, The meaning of that text is this : while the sons and 
grandsons are minors, and incapable of giving their con- 
sent to a gift and the like ; or while brothers are so+ and 
continue unseparated ; even one person, who is capable, 
may conclude a gift, hypothecation, or sale, of immovable 
property, if a calamity affecting the whole family require 
it, or the support of the family render it necessary, or in- 
dispensable duties, such as the obsequies of the father 
or the like (to) make it unavoidable. — MU. In. Chap. I. 
Sec. i, § 29. 

(m) Here by the term “ or the like” is to be understood obse- 
quies of a mother and the rest, and other indispensable duties 
religious or secular.§ 


Annotations. 

39, 40. The concurrence of sons in the alienation by the father of 
land, however derived, as required by the Mitakshard, is dispensed 
with, where they happen to be all minora at the time, and the tran- 
saction has reference to some distress, under which the family 
labours, or some pious work to be performed, which the other 
members of it, equally with the father, are concerned in, should not 


* Vivdda-chintdmani, page 800. 

+ The author of the HUdkahard cites the above text without mentioning 
whose it is: the learned Translator, however, says “ it is Vrihasfatei’s, 
cited in the Ratn&kara." See M it. In. Chap. I, Sect, i, § 28. Note. 

7 This much not being in the text of which the above is said to be the 
meaning, has not been given in the Ylr-mitrodoya. Vivdda<hintdmani and 
other works of high authority in their interpretation of the above text. The 
Courts of justice too seldom restricted their judgments to the circumstance 
of a co-parcener being a minor or otherwise incapable of giving conaont to an 
alienation, but have, except in one or two cases, made legal necessity the cri- 
terion for the validity of alienation of joint and undivided property by any 
of the co-sharers thereof. 

§ See Precedents pp. 61, 62, 63, 72, 102, 105, 122. 
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But in a calamity affecting the family, any person ( of 
the family) even without the permission of another is compe- 
tent to make a gift, sale, or the like, even of immovable 
property, the support of the family being indispensable. — 
Vir-mitrodaya (Sans.) p. 181. 

When any common danger happens, or when a 
daughter of the family is to be married, and the like, even 
the divided immovable property can be given or sold, by a 
person who has become separated. — Vi. Chi. p. 309. 

“For the performance of religious duties,’’ common 
to the heirs : alienation for these purposes is not forbidden. 

- Immovable property, a corrody (out of mines or the like), 
and slaves (employed in husbandry) are subject to the 
same rules. — Coleb. Dig. (Lond. Ed.) Vol. Ill, p. 434. 

40. Although under the circumstances or necessities, 
or for the purposes, mentioned,* a father or the head of a 
family, without the consent of his unseparated sons and the 
rest, is competent to alienate movable and immovable pro- 
perty descended from his father or other paternal ancestor, 
as well as the real property acquired by himself, yet so 
much only of such property can be alienated by him, with- 
out their consent, as is necessary to meet the exigency, or is 
sufficient for the purpose. Should he alienate more, the 
alienation of the portion in excess is invalid.f 


Annotations. 

be delayed. Such are the consecration of sacrificial fires, funeral 
repasts, rites on the birth of children, and other prescribed cere- 
monies, not to be performed without an expense, in which the 
Hindus are but too apt to indulge, on such occasions, to excess. 
Urged by any such consideration, and the sous at the time incompe- 
tent to judge, their concurrence may be assumed ; and the father 
will be justified in acting without it, to the extent that the case may 
require. — Stra. II. L. Vol. I, (2nd Ed.) p. 20. 

* That is, those stated in VyatatlluU 33, 39 and the authorities &c. relat- 
ive thereto. 

t See Precedents, pp. 81 — 83 and 183. 


Authority. 


Authority. 


Pyavatthd. 


Digitized by Google 



44 


VYAVASTHA-CHANDRIKA 


Yyavtuthd. 


Authority. 


Authority. 


It has, however, been determined that, for the perfor- 
mance of such religious acts as are not positive, but optional 
he can alienate only a small portion. — Vide Precedents, 
page. 59. 

41. Gifts of movable property, through affection being 
allowed to be made* it must be concluded that a father is 
incompetent to make such gift of real property without the 
consent of those descendants who have by birth a right and 
ownership therein. f 

By favor of the father, clothes and ornaments are used, 
but immovable property may not be consumed even with 
the father’s indulgence. — Mit. In. Chap. I, Sect, i, § 21. 

But the text of Vishnu which mentions a gift of im- 
movables bestowed through affection, must be interpreted 
as relating to property acquired by the father himself and 
given with the consent of his son and the rest ; for, by tba 
passages (above cited,) as well as others not quoted, (via.,) 
“The father is the master of the gems, pearls, &c.,” the 
fitness of any other but immovables for an affectionate gift 
is certain. — Mit. In. Chap. I, Sect, i, § 25. Further, — 


Annotations. 

39. Should the maiden arrive at puberty unmarried, through 
poverty, her father and the rest would fall to a region of punish- 
ment, as declared by holy writ. Thus Yashisbtha says, “ So many 
seasons of menstruation as overtake a maiden feeling the passion 
of love and sought in marriage by persons of suitable rauk, even so 
many are the beings destroyed by both her father and mother.” 
This is a maxim of the law. — Coleb. E&. bh&. Chap. XI, Sect, ii, § 6. 

41, 42. As to movables, he (that is, a member of an undivided 
family) appears to be at liberty to make gifts on motives of natural 
affection, but not even with regard to these, to the extent of the 
whole of his property.— Stra. U. L. Vol. I (2nd Ed.) page 261. 


• See ante, pp. 40 A 41. 

t See the Annotations under Vyauuthit 45 and 58 ; see also Partition, and 
Precedent*, pp. 44—50, 93, 94, 117 and 144. 


t 
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42. Although a proprietor without the consent of his 
son and the rest is competent to make a gift, through 
affection, of the movable ancestral property, still where 
there is only movable, and no real, property, there even such 
a gift could be made only of such portion thereof as would 
not affect the maintenance of his family, and leave the 
other members unprovided for.* 

Because, there the movable property is to be considered 
in the place of immovable or real estate, there being no 
other means for the subsistence of the family, and the 
reason for which restriction is put on the alienation of real 
property is, in this instance, equally applicable to movable 
property. 

Vkihaspati : — A decision must not be given solely by 
having recourse to the letter of the law, for if no decision 
were made according to reason, there would be a failure 
of justice. — Vyav. Mayu. (Sana.,) p. 7. Vide Coleb. Dig. 
VoL II, (Lond. Ed.) p. 128 ; Macn. H. L., Vol. II, p. 102.) 

43. The restrictions imposed on, and the rules 
laid down for, a father with respect to alienation of 
ancestral property and his self-acquired real pro- 
perty, apply also to the paternal grandfather and 


Annotations. 

42. The restriction, as it respects the maintenance of a man’s 
family, is against the alienation of the whole of his estate, (meaning 
land), not of a small part, no way affecting its support ; and, if there 
be no land, nor property of that description, the reason applying, it 
extends to jewels, or similar valuables.— .Sira. H. L. Vol. I, (2nd Ed.) 
page 180. 

But that even a sole owner, in respect of land, whether hereditary 
or acquired, having a family, cannot, by any act, without their con- 
currence, deprive his sons of their legal shares, nor the rest of a 
sufficiency for their maintenance. And that, where there is no land 
they must all be provided for to that extent, out of bis personalty. — 
Sira. H. L. Vol. 1, (2nd Ed.) page 261. 

• See ante pp. 40—44, annotations under Vuavtulhdi 31. 45 and 58. and 
Precedents pp. 123, 166, 192, 193. 


VyavaslhA. 


Season. 


Authority. 


Vyarxulhi. 
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great-grandfather, their grandson and also the great- 
grandson (whose father and grandfather are dead) 
having, by birth, a right and ownership in such pro- 
perty, and the former, in consequence, having no 
power to alienate any portion of such property with- 
out the consent of the latter, except under a legal 
necessity or for purposes warranted by law.* 

It follows then, that — 

Vycnmihd. 44 . Alienation by a father, paternal grandfather 
or great-grandfather (as the case may be) of tho 
ancestral estate or of his self-acquired real estate 
without the consent of all his sons, grandsons and 
the great-grandsons, who by birth have right and 
ownership therein jointly with him,* is void or in- 
valid, unless such alienation was for a purpose 
warranted by the Shdstra, or under a legal neces- 
sity.f 

Authority. PbajApati : — "Any act done in respect of immovable 

property, without the consent of the co-heirs, is to be con- 
sidered as not done, even where one of the co-heirs does not 
consent to it.” — Smri. Chan., Chap. VII, § 45. 


Annotations. 

43, 44. In ancestral real property, the right is always limited, and 
the sons, grandsons, and great-grandsons of the occupant, supposing 
them to be free from those defects, mental or corporeal, which are 
held to defeat the right of inheritance, are declared to possess an in- 
terest in such property equal to that of the occupant himself ; so 
much so, that he is not at liberty to alienate it, except under special 
and urgent circumstances, or to assign a larger share of it to one of 
his descendants than to another — Macn. H. L. VoL I, pp. 2 A 3. 

• See an/e, pp, 12—19, 33, 34, 40—43. and Precedents pp. 68, 11% 219, 
222, 223, 477 and 495. 

f See ante, pp. 40 — 48, and Precedents pp. 44—56, 03, 83 — 86, 93, 94, 
105, 116—118, 121-124, 133. 
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45- Should a man, without the consent of his 
unseparated son, grandson, or the great-grand- 
son whose father and grandfather are dead, alie- 
nate any ancestral real property without a legal 
necessity, or for a purpose not warranted by tho 
Shastra*, then such descendant has a right to 
prohibit, and power to restrain, the ancestor from 
making such alienation.t 

So likewise, the grandson has a right of prohibition, if 
his unseparated father is making a donation, or a sale of 
effects inherited from the grandfather : but he has no right 
of interference if the effects were acquired by the father. 
On the contrary, he should acquiesce, because he is depen- 
dant — Mit. In. Chap. I, Sect, v, § 9. 

Consequently, the difference is this : although he have a 
right by birth in his father's and in his grandfather’s pro- 
perty; still, since he is dependant on his father in regard 
to the paternal estate, and since the father has a predomi- 
nant interest as it was acquired by himself, the son should 
acquiesce in the father’s disposal of his own acquired pro- 
perty ; but since both have indiscriminately a right in the 
grandfather’s estate, the son has a power of interdiction 
(if the father be dissipating the property.) — Ibid. § 10. 


> 


Annotations. 

44. Any prohibited alienation would be considered ill? gal. — Maco. 
II. L. Vol. I, page 15. 

44. The Smrili-chandrUca declares, that restitution of & prohibited 
gift, as well as of a void one, shall be enforced by the Sovereign 
Authority, the property not having been transferred, uor a new right 
vested — Stra. H. L. Vol. I, (2nd Ed.) p. 262. 

41, 42, 45. In provinces, in which the authority of the Mit&k- 
aharfi prevails, a Hindi! is restrained from giving away immovables, 
and from making any other partition of his possessions among his 


• See ante, pp. 41—43. t See Precedents pp. 6, 101, 110—113, 


YyavaMhi. 


Authority. 


Authority. 
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Authority. « Although a son and grandson have by birth alone 
ownership in the grandfather’s property, yet, under the 
texts already cited, since sons are dependant on their father 
in regard to the paternal estate, and the father has a pre- 
dominant interest as it was acquired by himself, the sons 
should acquiesce in the father’s disposal of his own acquired 
property other than immovables and bipeds (the disposal 
whereof is restricted) by the text “ Immovables and bipeds 
&c.,” already cited ; but in regard to the grandfather’s 
estate, there is power (vested in the grandson) of interdic- 
tion to prevent ( illegal ) alienations.” — Vi. Alit. (Sans.) 
page 177. 

It would seem from the above construction that in the 
case of the father’s property, the ownership of the father 
and son is unequal (equality of ownership having been 
especially ordained in the case of the grandfather’8 property 
alone.) But this gives rise to the question, how could 
such an inequality exist while one possesses a right by 
birth in both his grandfather's and father’s property ? The 
reply, however, is that, in the case of the grandfather’s pro- 
perty, the ownership (Swdmycm) and also independent 
power ( Swdtantryam ) are both equal in the father aud son. 
Whereas, iu the case of the father s (own acquired) property, 
while he is alive and free from defect, he (the father) alone 
possesses independent power (Swdtantryam) and not the 
son. Hence alone arose the stated difference. — Smri. Chan. 
Chap. VIII, Cl. 21. 

Vyavatiu. 46. An unseparated son, grandson, or the great- 
grandson whose father and grandfather are dead. 


Annotations. 

male descendants, than such as the law has sanctioned. Conse- 
quently, he would be irithheld, from distributing immovables in a 
mode unauthorised by the law, but may bestow movables, of which 
the law permits him to make gifts on motives of natural affection : 
not, however, to the extent of the whole property. — Colebrooke’s 
opinion. See Stra. H. L. Vol. II, (2nd Ed.) p. 427. 

46. If any additional proof be wanting of the father’s incompe- 
tency to dispose of ancestral real property by an unoqual partition, 
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has a right to sue to set aside any illegal alie- 
nation of the hereditary real property by his an- 
cestor and to recover the same.* 

“ The ownership of father and son is tho same in land Authority, 
or the likef which was acquired by his father, &c.” (Ante, 
p. 33.) From this text it appears that in the case of land 
acquired by the grandfather, the ownership of father and 
son is equal, and, therefore, if the father make away with 
the immovable property acquired by the grandfather, and 
if the son have recourse to a court of justice, a judicial 
proceeding will be entertained between the father and the 
son. — Hit. (Sana.) p. 57. See Macn. H. L. Vol. I, p. 227. 


Annotations. 

or to do any other act with respect to it which might be prejudicial 
to the interests of his son, I would merely refer to tho provision 
contained in Chap, iii, Sect. 7, § 10 of the translation of the extract 
from the Mit&ksharfl relative to judicial proceedings. The rule is in 
the following terms :< — “ The ownership of father and son is the same 
in land which was acquired by his father,” Ac. From this text it 
appears, that in the case of land acquired by the grandfather, the 
ownership of father and son is equal j and, therefore, if the father 
make away with the immovable property so acquired by the grand- 
father, and if the son has recourse to a court of justice, a judicial 
proceeding will be entertained between tho father and son.” The 
passage occurs in a dissertation, as to who are fit parties in judicial 
proceedings ; and although the indecorum of a contest wherein the 
father and son are litigant parties has been expressly recognized. 


* 8A Precedents, pp. 6, 102, 104, 105. 

According to the decision! of tho Madras High Court, a eon can eet 
aside the (illegal) alienation made by bis father, and recover the property 
to the extent of his own share, and not to that of the vendor’s or any other 
co parcener’s share also. — See Precedents, pp. 139—145. 

t In the printed copies of the Mitiktbard (in Sunslrit) the word ‘ bh&mi' 
(land) is followed by ‘ ddi ' (the rest, or the like,) which has not been render- 
ed in the translation made by Sir W. Macnnghten (see his work on Hindi! 
law, Vol. I, p. 227 ) Here by the word ' ddi,’ however, is meant corrodies 
and bipeds, the alienation thereof being governed by the rule respecting land. 
(See ante, pp. 41 ft 48). So even if the word ‘ ddi ’ had not been in the ori- 
ginal, the tsrm land would have supplied the deficiency, the same compre- 
hending also what is hen meant by ‘ ddi.’ 

T 
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Remarks. 

It has been shown that according to the Mitakshard and 
other unquestionable authorities, a father, without the 
consent of his son and the rest, is incompetent to alienate 
even his own acquired real property except under a legal 
necessity, or for purposes warranted by law.* Nevertheless, 
it having been said in a subsequent passage of the Mit&k- 
shard that “ be (the son) has no right of interference, if the 
effects were acquired by the father : on the contrary, he 
should acquiesce, because he is dependant, ”+ it has, of late, 
been concluded and determined by the British dispensers 
of justice that — ‘ a father is competent, without the conseut 
of his son aud the rest, and without even a legal necessity, to 
alienate his own acquired property, real as well as personal J 


Annotations. 

yet, at the same time, the rights of the son are declared to be of so 
inviolable a nature, that an action by him for the maintenance of 
them will be against his father, and that it is better there should be 
a breach of moral decorum than a violation of legal right. — Macn. 
H. L. VoL I, p. 46. 


* See ante, pages 40 — 42, 

t The entire passage of which the above is the latter part, is given in 
page 47, q. v. 

i Sir William Macnaghten, too, has laid down aa a Principle that — 
‘ With respect to personal property of every description, whether ancestral 
or acquired, and with reapect to real property acquired by the occupant, he in 
at liberty to make any alienation or distribution as he may think fit, subject 
only to spiritual responsibility’ (1 Macn. p. 3); and as an authority for the 
above, he has, in a foot-note, referred to a text of VmbasPaTI and Jaoan- 
NaTHa's exposition (in 3 Dig. 45) ; but it will lie found u|mn a perusal 
of the said text and exposition that the above principle is scarcely borne out 
by them. The above principle, moreover, does not seem to be correct accord- 
ing to the M i ta ksbani and the authorities of the* Mithili, Muhtiftta and 
Drdvida schools, except ns to the movable property acquired by a father, or 
recovered by him without the aid of joint funds or without co-operation of 
sons and the rest, or with their privity, (as will be known from this and the 
following chapters, and also from the Book on Partition). The principle in 
question must, therefore, be understood to be aocordiug to the doctrine of 
the Bengal school, though uot with respect to the property acquired or 
recovered with the aid of joint funds or with co-operation of sons and the 
rest (see the IMya-bhtign and ’he other books of this school). That the above 
principle is according to the Bengal school (with the exception of the 
aforesaid description of property) is evident from the fact of its containing 
the expression “ subject to the spiritual responsibility since the doctrine of 
* Factum Valet quod fieri non ilcbuit,' is prevalent in the Bengal school aloat. 
This is affirmed by the learned author himself. See the Annotations in p. 3S. 
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The Hind 6 Jurists, however, of the Benares, MithilA, 
Mahr&tta and Dravida Schools strictly adhere to the doctrine 
inculcated in the MilAksharA and other books which are the 
highest authorities of those schools. ( See ante, pp. 14 & 
35 — 38'. They maintain that a father, without the consent 
of his son and the rest, is incompetent to dispose of his 
own acquired real property unless such disposition were for 
a legal necessity, or for purposes warranted by the law ; — 
that the said (subsequent) passage of the MitaksharA applies 
to the father’s own acquired movable property, and not to 
the immovables and bipeds, whether acquired, recovered, or 
inherited ; for, when in a former passage the author of the 
Mit£kshar& has given the conclusion arrived at by him 
after discussion and deliberation, by saying — “ therefore it 
is a settled point, that property in the paternal and ances- 
tral estate is by birth, (although i the father have indepen- 
dent power in the disposal of effects other than immovables, 
for indispensable acts of duty and for purposes prescribed 
by texts of law, as gifts through affection, support of the 
family, relief from distress, aud so forth : but he is subject 
to the control of his sons and the rest, in regard to the 
immovable estate, whether acquired by himself, or inhe- 
rited from his father or other predecessor ; since it is or- 
dained : ‘ though immovables and bipeds have been 
acquired by the man himself, there is no gift or sale of them 
without convening all the sons',”* then, in contraven- 
tion thereof, for him to say in a subsequent section that— 
“he (the son) has no right of interference, if the effects 
were acquired by the father : on the contrary, he should 
acquiesce, because he is dependent, ”t would be not only 
unsettling the point already settled by himself with de- 
monstration, but absurd on the face of it as he would 
thereby contradict his own conclusive dictum ; unless 
this latter-passage be applicable only to the movable pro- 
perty acquired by the father. 

Moreover, it is manifest from the concluding passage which 
follows the above that a father is not declared competent to 
alienate his own acquired property without the consent of 
his son, but only to have a predominant interest therein, as it 
was acquired by him, and the son should acquiesce in the 


* MU. In. Chap I. Sect, i, § 27. + MU. In. Chap. I, Sect, v, § 9. 
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father’s disposal of such property.* That by the foregoing 
passages as well as by the above concluding passage of the 
MitAksharA is meant the alienation by a father of his own 
acquired movable property is clearly expressed by the sub- 
joined passage of the Vlr-mitrodoya, which, with very few 
exceptions, inculcates the meaning of the MitiksbarA, and 
is itself a high authority in the Benares School. -f “ Al- 
though a son and grandson have by birth alone ownership 
in the graudfather’s property, yet, uoder the texts already 
cited, since sons are dependent on their father in regard 
to the paternal estate, and the father has a predominant 
interest as it was acquired by himself, the sons should ac- 
quiesce in the father’s disposal of his own acquired property 
other than immovables and bipeds (the disposal whereof is 
restricted) by the text “ Immovables and bipeds,” &c., already 
cited but in regard to the grandfather’s estate, there is 
power (vested in the grandson) of interdiction to prevent 
(illegal) alienations.” ( Vt. Mit. Sans. p. 177.) 

Further-more, if it had been the doctrine of the Mitdk- 
shard that a father without the consent of his son and the 
rest is competent to alienate his own acquired real estate 
for purposes other than those sanctioned by law or without a 
legal necessity, then he would not have laid down that ‘ a 
father may conclude a gift, hypothecation, or sale of immov- 
able property if a calamity affecting the whole family require 
it, or the support of the family render it necessary, or indis- 
pensable duties make it unavoidable,’ thereby indicating 
that he cannot alienate such property for any other pur- 
pose or under any other circumstance without the consent 
of his son and the rest. § 

But even if it be taken for granted that the MitAksharA, 
which is a commentary on the Institutes of the Legisla- 


* The concluding passage above alluded to runs thus : — “ Consequently, 
the difference is this : although he have a right by birth in his father’s and in 
his grandfather’s estate, still, since he is dependent on his father in regard to 
the paternal estate, and since the father has pre-dominant interest as it was 
acquired by himself, the son should acquiesce in his father's disposal of his 
own acquired property : but since both have indiscriminately a right in the 
grandfather’s estate, the sop has a power of interdiction (if the father be 
dissipating the property.)" — Mil. In. Chap. I. sect, v., § 10. 

t See the Preface and Precedents, p. 522. X See ante, p. 36. 

$ See ante, page 42. 
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tor YiJNAVALKYA, did declare a father competent to alienate 
his own acquired real property for any purpose without the 
consent of his son, yet that could not over-ride the plain 
and authoritative ordinance of his author, (YAjnavalkya) : 
viz., “ Though immovable $ and bipeds have been acquired 
by the man himself, there is no gift or sale of them without 
convening all the sons )”* inasmuch as the ordinance of a 
Hindu sage or Legislator cannot be over-ruled eveu by 
another Legislator, much less by a Commentator. Conse- 
quently, the Principle that — “A father is subject to the 
control of bis sons aud the rest in regard to the immovable 
estate, whether acquired by the man himself, or inherited 
from bis father or other predecessor,” laid down in the 
preceding passage of the Mit&kshar&,t is the settled law 
on the point in question ; { the same being unanimously 
declared to be so by the other unquestionable authorities, 
namely, the Vivdda-chintdmani, Vivada-ratnakara, Vya- 
vahara-mayukha, Mddhavya, Vir-mitrodoya and Smriti- 
Chandrik&§ &c., and being, moreover, in strict accordance 
with the above ordinance of the Legislator. 

Nevertheless, as the British courts of justice have other- 
wise determined the point as already mentioned, therefore, 
so long as such determination or decision remains intact, it 
must be regarded as the settled law in the British Provinces 
in India, that, — 

47. A father is, without the consent of his son and the Vywai&d. 
rest, competent to alienate his own acquired real property 
even without a legal necessity, or for purposes not warranted 
by texts of the Law. || 


• 8m ante, page* 38 and 37. 
t Mil. In. Chap. I, Sect, i, $ 27. Ante, p. 41. 

X This exposition of the Hindi Jurists was adopted by Mr. Henry Cole- 
brook e, the highest European authority on matters of Hindi law, also by 
Mr. Sutherland, Sir Thomas Strange, and likewise in a few decisions Vide 
Annotations in pp. 35, 36, 41, 45, 47, 48, and Precedents pp. 93, 94, 116, 
121—123, 192, 193, and also Strs. H. L. VoL 1, (2nd Ed.) pp. 8, 9 and 13. 

{ See ante, pp. 35 — 37, and Precedents, pp. 121, 122, 192, 193. 

|1 See Precedents, pp. 83, 96 — 97. 
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Remarks. — As respects the movable property acquired by, 
or descended from, a paternal grandfather, there is a differ- 
ence of opinion : — 

Nil-KanthA, the author of the Vyavahdra-may&kha, 
says, “ As for this text : — ‘ The father is master of all gems, 
pearls, corals, but neither the father, nor the grandfather 
is so of the whole immovable estate,’ — it also means the 
father’s independence only in the wearing and other (use) 
of ear-rings, rings, (&c.,) but not as far as gift or other 
alienations. Neither is it with a view to the cessation of 
the cause of his ownership on the production of a son. 
This very meaning is made manifest also by f the text J 
noticing [onlyj gems, and such things as are not injured by 
use. Even so, this text : — ‘ Though immovables and bipeds 
have been acquired by the man himself, a gift or sale of 
them should not be made without convening all the sons,’— 
is only a prohibition against their gift, sale, or the like, 
not against the use of them.” — Vyav. May- u. Chap. IV, 
Sect, i, § 5. So, — 

According to the Vyavahdra-mayukha , — 

YyaxaMi. 48. A father has independent power to use the mov- 
able property acquired by, or descended from, his father or 
paternal grandfather, but not to make a sale or other dis- 
position thereof without the consent of his sou, or without 
a legal necessity. 

VunAneshwara, the author of the llitakshard, after 
citing the text — “The father is master of the gems, 
pearls, corals, and of all ( other movable property ), but 
neither the father, nor grandfather, is so of the whole 
immovable estate,’’ — first reconciles his own opinion with 
the other opinion by saying, “ As, according to the other 
opinion, the precious stones, pearls, clothes, ornaments and 
other effects, though inherited from the grandfather, belong 
to the father under the special provisions of the law ; so, 
according to our opinion, the father has power, under the 
same text, to give away such effects, though acquired by 
his father. There is no difference.”* 


* Mil. In. Ch*p. I, Sect, i, § 21, 24, 
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Then, in the subjoined passage, he mentions the purposes 
and circumstances for, and under, which the father has 
power to alienate such property. “ Therefore, it is a settled 

E oint, that property in the paternal or ancestral estate is 
y birth, [although] the father have independent power in 
the disposal of effects other than immovables, for indispen- 
sable acts of duty and for purposes prescribed by texts of 
law, — as gifts through affection, support of the family, relief 
from distress, and so forth : but he is subject to the control 
of his sons and the rest, in regard to the immovable estate, 
whether acquired by himself or inherited from his father 
or other predecessor.”* 

After this, the said author says : — “ In respect of the 
right by birth to the estate, 'paternal or ancestral, we shall 
mention a distinction under the text, ‘ in the land which 
was acquired by the grandfather, &c.’ ";t and subsequently 
he cites the said text in full, which ruus thus : — “ The 
ownership of the father and son is the same in land, which 
was acquired by the grandfather, or in a corrody, or in 
chattels belonging to him.” And interpreting the word 
‘ chattels ( dravyam),’ therein contained, to signify 'gold, 
silver or other movables, % he clearly indicates that according 
to his opinion, the ownership of a father and son is the 
same in the movables as well as in the immovables ap- 
pertaining to the grandfather, and it is thereby implied that 
according to his doctriue a father without the consent of his 
son could not dispose of such property for purposes not 
warranted by law.§ 

MlTRA Mjsra, the author of the Vir-mitrodoya, too, has 
given the same interpretation ( as VjjnAnkshwara has) of 
the term 'chattels ( dravyam )’ contained in the text cited, 
but, nevertheless, he maintains that a father has, without 
his son's consent, independent power to dispose of the 
grandfather’s movable property ( even for purposes not pre- 
scribed by texts of law). He says, — “ Although the son 
and the rest have by birth a right in the gems, pearls, and 
other movable property, yet without their cousent, the fa- 
ther has independent power to give them away ; the real 


• Jute pages 40 A 41. t See Afit. In. Chap. I, Sect, i, 5 33. 

X Si U. In. Chap. I, Sect, v, § 4 ; aute, p. 34. § See ante, pp. 35 — 43. 
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property, however, can be given away only with their con- 
sent : such is the difference. Upon the grandfather’s death, 
his ownership in the effects left by him, ceasing to exist, 
they become the common property of the father and son, 
but although the right of the latter accrues to his (the 
grandfather’s) property, yet his (the grandson’s) consent is 
required only in the (alienation by the father of the) im- 
movables, and not in the ( disposal of ) gems, pearls, and 
other movable property.” ( Vi. Mit. Sana. ) pp. 160 
and 161.) So, — 

According to the Vir-mitrodoya,— 

Yyatatthi, 49- A father without the consent of his son and the rest 
is competent to dispose of the ancestral movable property 
even for purposes other than those sanctioned by law, or 
without a legal necessity. 

The above is one of the very few instances in which the 
author of the Vir-mitrodoya has differed from his master, 
VijnIneshwara. But since the Vir-mitrodoya is the latest 
Benares authority on the subject, and as the doctrine incul- 
cated bv it has received corroboration from the Smriti - 
chandrikd and Mddhavya * and ha3 been adopted by the 
British writers on Hindu law, and also followed in the deci- 
sions of the British courts of judicature, the above must, 
therefore, be held to be the Vyavasthd or settled law on the 
point in question, T (in the Provinces not governed by the 
rules of the Vyavahara-mayukha. ) 

It has been adjudged that — a son, fatherless grandson, or 
the great-grandson whose father and grandfather are dead, 
having a right to sue for setting aside any illegal alienation 
by his ancestor of the hereditary property, has also a right 
to sue for a declaration that the alienation is void altogether, 
and that the ancestor be restrained from making any illegal 


• See Precedent* pp. 121, 192. 4 193. 

t Oat of the principle laid down by Sir William Macoaghten aa already 
cited (p. 61, note), the portion — “ with reepect to ancestral personal property, 
the occupant is at liberty to make any alienation he may think fit," being 
consonant to the above exposition of the Vir-mitrodoya, may be taken to be 
the Law on the above point. 
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alienation of such property. And suing on behalf of the 
family, he may be entitled to a decree for possession.* It 
has also been adjudged that — 

50. The power to restrain a father or other ancestor VyavaoM. 
from alienating ancestral property, and to sue to set aside 
the illegal alienation thereof, if any, can, however, be 
exercised by a son, grandson, or the great-grandson whose 
father and grandfather are dead, only where he did not 
consent to the transaction! or did not get the benefit of 
his share of the purchase-money, or where the purchase- 
money has not been applied to pay off a valid encum- 
brance on the estate.^ 

VRIHASPATI : — A decision must not bo made solely by Authority, 
having recourse to the letter of the written code, since if 
no decision were made according to the reason (of the law), 
there might be a failure of justice. — Vyav. Mayu. p. 7. 

See Coleb. Dig. Vol. II, p. 128. 

It having been laid down in the Mit&kshadL and other 
paramount authorities that a son, and a grandson (whence, 
also the great-grandson whose father and grand father 
are dead) can prevent their father, grandfather, and great- 
grandfather from illegally alienating property inherited 
from his ancestor in the direct male line, or can sue to 
set aside such alienation of such property, if made,§ it 
follows that — 

61. A son, grandson and great-grandson have no right Vyavatthi. 
to prevent their father, grandfather or great-grandfather- 
from alienating a property which is not an unobstructed 
heritage, but was inherited by him from a collateral or 
maternal relative, or was otherwise acquired. j| 


* See Precedents, pp. 6, 54, 104, 105, 160. 

+ See ante, pp. 36 — 38. 

J See Precedent*, pp. 88, 84, 101, 103—105, 181, 182. 

§ Sec ante, pagee 12, 13, 47—49. 

II See ante, pp. 12, 13, and Precedents, pp. 110—113, 

s 
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A son, grandson and the great-grandson whose father 
and grandfather are dead, being declared to possess ex- 
clusively the power to restrain their father and the rest 
from illegally alienating the hereditary property and to 
set aside such alienation by a law-suit,* it is concluded 
that — 


Vyaratthd. 62. No heir other than a son, grandson or great-grand- 
son (in the male line) has a right or power to restrain his 
predecessor from illegally alienating hereditary estate as 
well as self-acquired real property .f 

Keuon. Because, the right of such heir accrues not by birth, 
but only on the demise of the occupant,* so, having no 
right by birth, he has no right of interdiction or power to 
prevent alienations, even if the owner be dissipating the 
property. Hence, — 

Vyavaiths. 63. A man having no son, grandson, or the great-grand- 
son ( whose father and grandfather are dead), but any other 
heir or no heir at all, can alienate, at will, the 6hare or 
property which solely devolved on, or belonged to, him, 
if he has no family whom he is bound to support^ (See 
Vyavasthi 54 and the authorities relative thereto.) 


Annotations. 

63. Property belonging to a single man, not shared by a co- 
parcener, may be enjoyed and disposed of by him, as he pleases ; 
remoter heirs not being, in this respect, objects of legal care. His 
entire alienation of it, without consulting any one, being “ the act 
of a person who is his own master, is valid.” Only even, with refer- 
ence to one thus isolated, what he does not dispose of in his life- 
time, must be left to descend in a course of inheritance : the right 
of aliening ( with very little exception ) being confined to acts to 
take effect in the life of the grantor. — Stra. H. L. Vol. I, ( 1st Ed. ) 
page 17. 


* See ante, pages 47 — 49. f See Precedents, pp. 107 — 110, 123, 124. 

t See ante, psges 12 — 14, 19, 20, 27 — 29, and Precedents pp. 112—113, 

§ See Precedents pp. 107—110, 123, 192, 193. 
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Inasmuch as, a relative other than a son, grandson, 
or the great-grandson whose father and grandfather are dead, 
has no claim to the alienor’s property in his life-time,* and 
consequently no power to restrain him from making the 
alienation, and to sue to set aside the same, if made. 


Remarks . — Some of the Hindi! jurists upon the authori- 
ty of the text — "They who are born, they who are yet 
unbegotten, and they who are actually in the womb, require 
the means of support, there is no gift or sale thereof, f 
(ante 36)” — maintain that a man caunot, without a legal 
necessity, alienate his real property, acquired or inherited, 
not only when he has a son, grandson, or great-grandson 
(whose father and grandfather are dead,) alive or con- 
ceived, but also when there is a probability of such child 
being begotten and born in future. It lias, however, been 
determined by others and the Dispensers of justice that 
that text constitutes a precept which is not obligatory so far 
as it respects the issue yet unbegotten ; consequently, not to 
alienate property in anticipation of the birth of an issue not 
yet conceived, is a duty not positive, but moral, f No man, 
therefore, can be restricted from alienatiug, at will, the 
property solely owned (n) by him, though there be a probabi- 
lity of male issue being begotten and born in future, since 


Annotations. 

63, 54. The restriction, as it respects the maintenance of a man's 
family, is against the alienation of the whole of its estate, (meaning 
land,) not of a small part, no way affecting its support ; and, if there 
be no laud, nor property of that description, the reason applying it 
extends to jewels, or similar valuables. — Sira. H. L. Vol. I, (2nd Ed.) 
page 18. 


* See ante, pages 19, 20. 

t If this text is to be construed literally, as far as it relates to the un- 
begotten son, its effect would be to prevent any alienation at any time. ' It 
is nothing more than a moral precept, evincing the kindly provision which 
the Hind Cl contemplates making for the general family. — Norton's leading 
Cases, Part If, p. 423. Vide Reehnb Chunder Qhose v, Bishnu Proeaud 
Ghoee. — 8. D. A. Decie. for 1890, p, 840. 


Reason. 
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such issue can have no right prior to his birth or con- 
ception,* and having no such right, he cannot set aside 
the alienation and recover the property alienated before 
his birth, as otherwise, the effect would precede its cause ; 
for, birth alone is the cause of heritable right ;* and this 
right would accrue before its cause, should such issue be 
allowed to have a right to recover the property disposed of 
before his birth. Nevertheless, — 

Yyavatthd. 54. If the sole owner of an estate, destitute of such 
male issue as above, has a family whom he is bound to 
maintain, he must not alienate the whole of bis property 
though solely owned(n) by him, but only what may retnaiu 
after reserving aud preserving a portion adequate to its 
maintenauce.t 

( n ) Hero by ‘ property tolely oirncd ’ must be understood the 
portion of the aucestral or joint family property which the man 
received exclusively for his own share in p&rtitiou with his co- 
parceners (collateral, as well as lineal, if any), also the property 
which he solely inherited and enjoyed without a co-sharer (lineal 
or collateral), and also his self-acquired separate property. 


Annotations. 

53 — 55. It is to be recollected, however, that separate acquisi- 
tions, by a member of an undivided family, so made as to ren- 
der them exclusive, and impartible, are as much sole property, to all 
intents and purposes, as though the maker had been, at the time, 
divided, and separate. And that, even with respect to prohibited 
gifts, ‘ they may be valid, under the exceptions which the law 
allows ; such as distress, necessary support of the family, and pions 
uses, arising from indispensable duties. — Stra. H. L. Vol. I, 
( 2nd Ed. ) p. 261. 

53, 54. The author of the Smriti Chaudrikd, speaking of common 
property, of which a gift is forbidden by the law, observes, that 
this regards common ways, and other things common to many ; 
but property belonging to an undivided family (he says) may, in 


* See ante, p. 11 — 16, and Precedents 6, 15, 49, 72 and Mad. H. C. Decis. 
Vol. IV, page 307. 

+ See the Annotation in pages 37, 45, 59, and Precedents pages 123, 192, 
and 193. 
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I. Because maintenance of tbe family is an indispen- Authority, 
sable obligation. — Vi. Mi. (Sans)f. 181. Vide Alit. (Sans.) 

page 259. 

II. Manu : — The support of those who must be main- Authority, 
taioed is tbe approved means of attaining heaven, but hell 

is the man’s portion if they suffer.* 


Annotations. 

certain circumstances, be given away, since the consent of all parties 
concerned may be easily had in this instance, though not so in tho 
case of a public way, common to great numbers. It is afterwards 
observed, that an owner may give away his own acquisitions, without 
the consent of his undivided brethren, but not so joint hereditary 
property. The author, however, goes still further in regard to 
immovable t ; restricting a tole owner from selling, pledging, or giving 
away, without consent of kindred, immovable property acquired by 
hinuelf, unleee it exceed the necessary subsistence of the family, or 
unless the wants of the family, or other distress, require it to be 
parted with. — Colebrooke’s opinion. Vide Stra. H. L. VoL II, 
(2nd Ed.) page 439. 

53, 64. Wherever there exists no issue male, nor adopted son, as 
substitute for it, he appears to be uowhere under any restriction, ex- 
cepting that of not leaving his family destitute ; and, even with re- 
gard to this obligation, whether it be, according to tbe Bengal school 
more than a moral oue, seems to be a question. Whatever may 
be thought of these clogs on alienation, in a country highly com- 
mercial like our own, — founded, ns they are upon the benevolent 
principle of providing for those, in whose favour every mau con- 
tracts a debt, upon becoming the head of a family, in this view, 
they are not unfit to be enforced. — Stra. H. L. Vol. I, ( 1st Ed.) 
pages 20, 21. 

64. The necessity of every one to provide for the maintenance of 
his family and their consequent right to a sufficiency for that pur- 
pose, is generally admitted. — Sutherland’s opinion. Sira. H. L. 
(2nd Ed.) page 13. 


* like several others, this text is not to be found in tho printed Institutes 
of Maku ; it is, nevertheless, a well known one, and is cited in many books 
of authority. 
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Authority. III. MANU : — Even what he does for the sake of his 
future spiritual body, to the injury of those whom he is 
bound to maintain, shall briug him ultimate misery, both 
in this life and in the next. 

Authority. IV. Vrihaspati : — A man may give away what remains 
after the food and raiment for his family ; the giver of more, 
who leaves his family naked and unfed, may taste honey 
first, but shall afterwards find it poison. — Vide Coleb. Dig. 
(Lon. Ed.) Vol. II, page 131. 

Authority. V. KAttAyana : — Except his whole estate ( o ) and his 
dwelling house, what remains of his own property after 
the food and clothing of his family, a man may give away ; 
otherwise it may not be given.* — VI. Mi. (Suns.) p. 122. 
Vide Coleb. Dig. VoL II, (Lon. Ed.) p. 133. 

Authority. As to what is said by KAtyAyana — “ Except his whole 
estate and his dwelling house, what remains of his own pro- 
perty after the food and clothing of his family, a man may 
giveaway; otherwise it may not be given/' By that is 
meant that excepting (his) dwelling house, the property 
which is his own, that is, the property capable of being alie- 
nated (by him) at pleasure. — Vi. Mi. ( Sans. ) p. 122. 

(o) The whole estate Bhould be understood in the mode al- 
ready mentioned ; that is, the whole of his effects, including what 
is required for the maintenance of the family until other property 


•The original ot the above rune thus “ Sartatwam griha barjan-tu 
hutumba-bkarr.ddhitam, yad-dravyam tat twaham deyam. adeyam tydl atonya- 
thi and the following is the translation hereof as contained in Colebrooke’s 
Digest : — “ Except his whole property and his dwelling bouse, what remains 
after the food and clothing of his family, a man may give away, wAetAer ft 
be fix nr movable; otherwise, it mav not be given.” (Lend. Ed. VoL II, 
p. 188) But this docs not give the meaning of the Sanatrit words “ YaX 
dravyam tat twaham (the property which is his own)," which form the essen- 
tial part of the above text of KXtyXyjuu ; inasmuch as, what the Sage 
intended to ordain by that portion of the text is, that a man may give away 
w hat it hit own property, after reserving as much of it as may suffice for the 
food and raiment of his family. The above error is also manifest from 
the interpretation of the text itself which is given by Jagan-nitha and 
translated by the same learned translator, and which is inserted here, below 
the text in question. ?. v. 

The above text of KXtyXtana has been held to be a restrictive, and not 
a moral, precept. See the Section on Maintenance, and Mongala Lktn v. Itina- 
nath Bote. 4 B. L. p. 72. 
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be gnined. Such a meaning is deduced from the sequel, ‘ what 
remains after the food and clothing for bis family.’ Or the excess 
above the maintenance of the family is expressly declared, to 
provide against the attempt of giving away even a trifle, wheu the 
family is but ill-maintained out of the whole estate. Conse- 
quently, the gift even of a trifle, if it be not an excess above 
the subsistence of the family, is forbidden. Or the text may be 
read, “ Sarvancam griha-varjilam," iustead of “ Sarvaswam griha 
varjan-tu." Consequently, the whole of his own property ( except 
his dwelling house ) that remaius after the food and clothing of 
his family, a man may give away ; such will be tho sense ( of the 
text.) “ The whole” is there mentioned to show that movables 
and immovables are not distinguished. “ His own," by this term, 
deposits and the like ate excepted : the seuse is, his own several 
property ; by which joint property is also excepted. In con- 
currence with other Sages, a distinction must be understood in 
respect of a thing promised, a wife, or a son.— Coleb. Dig. Vol. II, 

(Lon. Ed.) p. 134. 

Here the condition expressed in the text concerning alien- 
able property, that it must exceed the subsistence of the 
family, shows, that the gift of what does not exceed the 
subsistence of the family is not valid ; and the declaration 
that joint property may not be given, shows, that the gift of 
several property is valid. — Ibid. 

VI. Yajnavalkya : — Except a wife and son, a man may Authority, 
give away what is his own ( p), if it does not affect the 
( subsistence of his ) family ( q ) ; not (however) the whole, 
if he has male issue in esse (r), nor what is promised to 
another.* — Mit. ( Sans. ) p. 259. 

(p) "His own," that is what belongs to himself. By the ex- 
pression ' he may give away what is kit oum’ — it is indicated that 
these five ( kinds of property ) are inalienable, viz, — what is re- 
ceived for delivery to another, what is borrowed for use, what 
is pledged, what is common, aud what is deposited. — Hit. (Sans ) 
pp. 259, 260. 


• The original of the above is as follows ; — “ Swan-kutumba bharandd-deyam 
ddr-tuldd-ritc, ndnvayt tali tarratwam, yach-chdnyatmoi prati-srutam ” ; and 
the translation hereof aa contained in Colebrooke’e Digest run* thus ; — “In 
distress for the maintenance of the family, property may be given away, except 
a wife or a son, but not tho whole of a man's estate, if he has issue living : 
nor what he has promised to another.” (Vol. II, p. 128.) The inaccuracy of 
this translation will be found upon collating it with the original, as well as 
with its interpretation in the MUdkthari and Vtra-mitrodayo above given. 
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VyavtulM. 


Exposition. 


* 


( p, q) “ Except a wife and son, a man may give away what 
is hi t own, if it does affect the (subsistence of his) family : " the 
meaning is that, without injury to the family he may give away 
that which may exceed the Bupport of (his) family, and which is 
hit own . — Ft. Mil. (Sans.) p. 121. 

(q) ‘If it does not affect the (subsistence of his) family,’ — 
that is, he may give away what may exceed the support of ( his ) 
family ; because, maintenance of the family is an indispensable 
obligation. Thus Manu : — “ A mother and father in their old 
age, a virtuous wife, and au infant son, must be maintained, 
even by the commission of a hundred offences.” — Hit ( Sans. ) 
page 259. 

(V) Further, a son, son’s son, and other descendant being in 
esse, he ( the owner ) should not give away the whole ( of his) 
property ; for it is said ( by NIrada ) that procreating sous, ( the 
father ) must perform their initiatory ceremonies, and provide for 
their livelihood. — i/it. ( Sans. ) p. 260. 

66. After partition with his sons also a father can, with- 
out their consent, alienate the share received by him in 

f artition, as well as the property subsequently acquired by 
im, to auy person, if no sou is borti to him after partition, 
and he has no other family whom he is bound to maintain.* 

He can do so, because, the claim which the other sons 
had, upon strength of their right by birth, to the ancestral 
and paternal property, no longer existed by reason of their 
having already received their appropriate shares therein, 
and the father was no longer subject to their control in 
regard to the alienation of his own share ; and because, 
partition destroying the joint right in the whole, and caus- 
ing the father’s several or exclusive right to his own share 
to accrue, rendered him the absolute master thereof aud 
vested with independent power to alienate the same. 

Partition ( vi-bhiga ) is the adjustment of diverse rights 
regarding the whole by distributing them on particular por- 
tions of the aggregate. — Mit. In. Chap. I, Sect, i, § 4. 


* See Partition, and Precedent* pp. 90, 92, 147, 179. 
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"So likewise, the grandson has a right of prohibition, Authority, 
if his unseparated father is making a donation, or a sale, of 
effects inherited from the grandfather.”* From the above 
passage of the Mit4kshar& it is implied that a son has no 
right of prohibition if his separated father alienate his own 
exclusive share of the effects inherited from the grandfather. 


56. A father as well as any other ancestor has Vyavauha. 
exclusive ownership in, and absolute power over, 
his own acquired movable property, which he can. 
dispose of at will, and neither his son, nor grand- 
son, can restrain him from so doing.f 

I. Yajnyavalkya : — "The father is master of the Authority, 
gems, pearls and corals, and of all ( other movable pro- 
perty): but neither the father, nor the grandfather, i3 

so of the whole immovable estate." — Mit. In. Chap. I, 

Sect, i, § 21. 

II. So likewise, the grandson has a right of prohibition, Authority, 
if his unseparated father is making a donation, or a sale, 

of effects inherited from the grandfather: but be has no 
right of interference, if the effects were acquired by the 
father. On the contrary, he must acquiesce, because lie is 
dependant. t — Mit. In. Chap. I, Sect, v, § 9. 


Annotations. 

56. Mddhavya observes, in regard to movables, that property, 
which a man himself acquired, may be aliened by him, without the 
assent of his brethren, with whom he had made no partition of 
wealth ; but not so iu regard to immovables ; adding the remark, 
that property inherited from ancestors may be given away by the 
chief brother, with the assent of the rest. He appears to consider 
all the passages cited by him in this place, as relating to immovable 
property ; and it may, therefore, be questioned, whether he contem- 
plated any restraint on a joint proprietor from giving away movables, 
not exceeding his own share of undivided wealth. — Colebrooke’s 
Remarks. See Stra. H. L. Vol. II, (2nd Ed.) p. 441. 

* MU. In. Chap. I, Sect v, § 9. 

+ See pp. 40, 41, 47, 48, and the Remarks pp, 50— 53. 
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Authority. III. Although a sou and grandson have, by birth alone, 
ownership in the grandfather’s property, yet, under the 
texts already cited, since sons are dependant on their father 
in regard to the paternal estate, aud the father has a pre- 
dominant interest as it was acquired by himself, the sons 
must acquiesce in the father’s disposal of his own acquired 
property* other than immovables and bipeds (the disposal 
wheAof is restricted) by the text “ Immovables aud bipeds,” 
&c., already cited ( ante pp. 36, 37 ; ) but in regard to the 
grandfather's estate, there is power (vested in the grandson) 
of interdiction to prevent (illegal) alienations. — Vi. 31it. 
(Sans.) page 177. 

Fyavaithd. 67 . Movable property lost by a paternal ancestor and 
recovered by a father without the aid of the joint funds or 
without co-operation, but with the permission or privity of 
his son and the rest, may also be disposed of by him at 
will, the same being treated by law as his self-acquired 
property. f Nevertheless, — 

VyavatOiS. 68. Where there is only self-acquired movable property, 
there the father must not alienate the whole without reserv- 
ing a portion adequate to the maintenance of the family 
whom he is bound to support.^ 

Authority. Because maintenance of the family is an indispensable 
obligation. — Vt. Mit. ( Sans.) p. 181. Vide Mit. (Sans.) 
page 260. 

Annotations. 

68. As to movables, he appears to be at liberty to make gifts on 
motives of natural affection, but not even in regard to these, to 
the extent of the wholo of his property.— Stra. Vol. I, (2nd Ed.) 
page 261. 

• The expression — “ the son muit acquiesce in the father’s disposal of his 
own acquired property, * — seems to be used for the sake of facility in the 
transaction, and not on account of any want of sufficient power in the 
father • in the same manner as in the case of alienation by a separated par- 
cener the consent of all the rest tends to the facility of the transaction, by 
obviating any future doubt, and not on account of any want of sufficient 
power. — See Hit. In. Chap. I, Sect, i, $ 30. 

+ See Partition. 

tfSee the annotations in pages 36 and 45, also Yyavaithd 64, and the 
authorities, annotations, &c., relative thereto. 
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It has been adjudged that — the right by birth, which a 
son has in the aucestral estate as well as his interest in 
the property separately acquired by him, can be sold for his 
own debts ;* and that — 

69. Sale of ancestral property for liquidation of the Vyavasthd. 
father’s debt is valid, provided the debt was contracted 
legally and not for an immoral purpose. f 


SECTION II. 

The Sdprejiact oa Control op a Father over Joint Proper- 

TT, &C., AND— IN CASE OF HIS ABSENCE, DlSABILITT, DEMISE, 

oa Abdication, — of his eldest son oe 

ANOTHER BEST QUALIFIED. 

60. Although the father and son have equal ryavatthd. 
right and ownership in the ancestral estate, and 
the father has to obtain his son’s consent to the dis- 
posal of such property, as well as to the disposal 
of other joint-family property, yet the father alone 
is entitled to hold and manage such property, to 
receive and disburse monies, and to manage all 
other family affairs, he being governor thereof, t 

61- As in civil matters, se in religious duties also, sons ryavatthd. 
are dependant upon their father, and aro to act under his 
permission. 


Annotations. 

60. With regard to the state of the owner, the law in its pro- 
visions for disposal of property, almost constantly contemplates him 
as the head of the family. To one not so, restrictions upon alien- 
ation do not generally apply. — Stra. H. L. Vol. I, (1st Ed.) pp. 16, 17. 

* See Precedents, p. 114. t See Precedents, pp. 63, 72, 179. 

Z See ante, pp. 35—41, 55, 56, also Partition in the father's life-time, and 
Precedent* pp. 6, 42, 71, 126,128-130. 
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Authority. HarIta ; — While the father lives, sons are not indepen- 

dent (d) in regard to the receipt (a), and expenditure^) 
of wealth, aud ( dkshepa )* amercement (c). — Smri. Chan. 
Chap. I, Cl. 21 ; — Vi. Mi. (Sans.) page 170. 

(a) ‘ Receipt’ ] Enjoyment (of wealth.) — Smri. Chan. Chap. I, 
Clause 21. 

( b ) ‘ Expenditure’ ] Disbursement of wealth. — Ibid. 

(c) ‘Amercemeut (dkthtpa J ’ ]* Fining the slaves and other 
household servauts, when they commit faults, by way of chastise- 
ment. — Ibid. 

(d) * Are not independent’ ] are not competent to enjoy the 
wealth at pleasure, irrespective of the will of the father. — Ibid. 

Likewise, they are incompetent to perform separately 
religious sacrifices, and to dig tanks, &c., for charitable 
purposes. — Vide Smri. Chan. Chap. I, Cl. 22. 

Authority. It must hence be understood that the son must maintain 
the consecrated fire (agni-hotra,) and perform other religious 
acts with the permission of his father, aud not without 
it — Smri. Chan. Chap. I, Cl. 22. 

Authority. “ After the death of the father and the mother, the bro- 
thers, being assembled, may divide among themselves the 
paternal (and maternal) estate ; but they have no ownership 
over it, while their parents live (unless the father choose to 
distribute it. )” ( Manu, Chap. IX, v. 104. ) “They have 
no ownership over it while their parents live”] By this also 
their want of independent power over their properly is in- 
dicated, aud not want of right, for it is a settled point that 
sous have, by birth, a right in the paternal wealth. — Vi. 
Mi. (Sans.) page 170. 

Authority. As to what Devara says: — “When the father i3 deceased 
let the sons divide the father’s wealth, for, sons have not 
ownership (swdmyam) while the father is alive and free 


• “ Akthepa ” is translated as “ bailment * in Colebrooke’s JJayabhdga 
Ch. I» para. 42 ; as “ recovery H in II Digest, page 199 ; and as “censure " in 
Borraduile’a Vyav. Maya. Chap. II, Sec. I, para. 4. But none of these 
translations agrees with this author, who construes the term in the sense of 
*• amercement."— Koto by the Translator of the iSmriti-chandrikd, page 5. 
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from defect” The want of ownership ( Aawdmyam.) re- 
ferred to in this text must be construed as implying simply 
want of independent power ( Asivatantryam ), for, it is a 
fact established in the world that sous have ownership by 
birth, in the property of their father, even where the latter 
may be free from defect. — Vide Smri. Chan. Chap. I, CL 23. 

Further, — 

62 . When the father is remotely absent or of Yyar<u&i.. 
unsound mind on account of old age or disease, or 
otherwise disqualified, then, as upon his actual de- 
mise, the eldest son, if qualified, otherwise, with 
his consent(e), another son, best qualified, can, as 
karta of the joint family, manage the paternal and 
ancestral estate ; and he can with the consent of 
all, express or implied, enter into contracts, and 
do all acts in respect of the same,* 

Now, from the digression, the use of the phrase “ free Authority, 
from defect,” in the text of DevaLA, ( p. G5, ) serves 
to indicate that where a father labors under a defect, the 
sons become independent of him. It must consequently 
be understood, that even where a father is alive, if he is 
disqualified, independence in respect of the receipt and ex- 
penditure of the wealth becomes vested in the eldest son, 
and that the other sons are to remain under his control. 

Hence, Shankha and Likhita “ Should he (the father) 
be incapable, let the eldest manage the affairs of the 
family, or, with his consent (e), a younger brother [ anan - 
tara (/)] conversant with business.” — Smri. Chan. Chap. I, 

Clause 28. 


Annotations. 

62. If, in any case, as in that of the protracted absence of the 
father from home, there should arise a question of management, 
defeasible on his return, or recovery, whichever of the sons is the 
most conversant with business, is the proper one to interfere on 


* See Partition in the life-time of the father, and Precedents pp. 131, 132, 
185—194. See also the Section on Payment of debts. 
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Authority. 


Authority. 


Exposition. 


Vyavatlhii. 
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(«) “ With his consent”] With the consent of the eldest son who 
then possesses independent power. — Ibid. Cl. 29. 

(f) “Younger brother (anavtara)’’ — signifies a younger brother 
in general ; competency to transact business, and not seniority 
by birth, being here essential. — Vide Ibid. 

HArIta : — But if he (the father) be decayed, remotely 
absent, or afflicted with disease, let the eldest son manage 
the affairs as he pleases [kdmam (y)]. JI — Smri. Chan. 
Chap. I, Cl. 30. 

(g) “ As he pleases (idmam)"] In reference to the eldest son, 
in the above passage, the dependence of the sons ou their father 
is shown to have then ceased. — Ibid. 

It appears from the (above) text of Hinfra, that if the 
father be living, but anyhow disqualified for business, the eldest 
son has a right to manage the affairs. Manu also declares, that 
the eldest son alone shall conduct the affairs like a father, 
although the title of all the brethren to that estate be equal. — 
Coleb. Dig. Vol. II, (Lon. Ed.) p. 528. 

ManU : — The eldest brother may take entire posses- 
sion of the patrimony ; and the others may live under him, 
as they lived under their father, unless they choose to be 
separated.— Coleb. Dig. Yol. II, (Lon. Ed.) p. 528. 

That is, the eldest endued with all the most eminent 
virtues, shall have power, like a father, over the inherit- 
able patrimony. Ratnalcara . — See Ibid. And, — 

63. If the father abdicate or give up his worldly 
concerns, then also, as upon his death, natural 


Annotations. 

the occasion ; not primogeniture, but capacity, being, for this pur- 
pose, considered as affording the best rule in a family ; though, 
other things being equal, the elder has undoubtedly the preferable 
title . — Sir a. H. L. Vol. I, (2nd Ed.) p. 183. 

63. The inheritance having descended in co-parcenary, the 
characteristic of this state, while it continues, is, with reference to 
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or civil, the eldest son, or the son who is best 
qualified, will have, independently of him, power 
to deal with, and manage, the family estate, so long 
as it continues undivided, notwithstanding that all 
the other brothers are, in that case, vested with 
full right in the estate, their inchoate right arising 
by birth becoming then perfected by the voluntary 
abandonment of the occupant.* 

Because, then the father, if he choose to remain at home, Reason, 
■will only be revered as the head of the family in respect 
of the performance of ceremonies, but not in respect of the 
family-estate. 

64. Except under the necessity or circum- Vyawtu. 
stances, above stated, should a son, without his 
father’s consent, exercise his ( the father’s ) power 
to enter into contracts and to do other acts in res- 
pect of the joint family property, the same are ille- 
gal and invalid. t 


Annotations. 

the property and management of it, a community of interest ; 
though, in order to avoid confusion, reason and law alike suggest 
the propriety of adopting some one to conduct the family concerns. 
The eldest has a claim to this confidence, but it is subject to charac- 
ter, and the general sense of the co-parceners, without a concur- 
rence of which no express or implied pretention of the kind can 
have any validity. This management regards the dealings and 
transactions that are carried on under it, professedly on behalf of 
the family, the obligatory foroe of which becomes of importance 
alike to the members in general, and to creditors.— Sira. H. L. VoL 
I, (1st Ed.) p. 176. 


• See Partition, and ante pp. 20 — 24, and also Precedents pp. 25 — 27, 36 
87, 131, 132. 

t See Precedents pp. 126—130, and Partition in the life-time of tho father. 
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SECTION III. 

The Extent op the Right and Power of a Co-farcener over 
Propertt, Divided, or Undivided. 

Yyatatthi. 65. No member of a joint family, without the 
consent of his co-parcener, is competent to alien* 
ate the joint property even to the extent of his 
own share therein ; such alienation of such property 
being both illegal and invalid.* 

Reason. Because, partition not having taken place, he has no 
several right in any part of the estate, but a right united 
with that of his co-parcener in the whole property indiscri- 
minately, so that the same property which appertains to 
one parcener belongs to another likewise. f 

. VyAsa : — A single parcener may not without the consent of 
the rest, make a sale or gift of the whole immovable estate, nor 
of what is common to the family. J — Vi. Mi. (Sant.) p. 181. 


Annotations. 

65. A co-parcener is prohibited from disposing of his own 
share of joint ancestral property ; and such an act, where the doc- 
trine of the Mitdhhard prevails, (which does not recognize any 
several right until after partition, or the principle of ‘ factum valet,') 
would undoubtedly be both illegal and invalid.— Macn. H. L. 
Vol. I, p. 5. 

65, 68. — The Mitakshard of Vijntaseswara makes no such dis- 
tinction nor exception, though the author explains unfit gifts as 
comprising, 1st, such as are not fit to be given for want of proprie- 
tary right ; and 2ndly, such as may not bo given by reason of an 

7yr 

• See Precedents pp. 6, 54—67. 133, 138, 147—181, 173, 182, 186, 188, and 
Macn. H. L. Vol. II, Chap. X, Case 3, and Chap. XI, Case 5. 

+ Partition ( Yi-bh6<ja) is the adjustment of diverse riehta regarding 
the whole by distributing them on particular portions of the aggregate. — 
Mil. In. Chap. I, Sect, i, § 4. 

Partition confers a special or exclusive ownership on the sons and the roet 
over the paternal estate and so forth. — Smri. Chan. Chap. I, Cl. 27. 

I See Colebrooke’s translation of the Diya-bhija, page 31, note. 
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PbajApati Any act done in respect of immovable pro- 
perty without the consent of the co-heirs, is to be con- 
sidered, as not done, even when one of the co-heirs does not 
consent (a) to it — Vide Smri. Chan. Chap. VII, § 45. 

(a) Consent may be express or implied, as well as presumed 
bj silence or the like.* 

If there be no prohibition, there is consent, on account of 
the maxim : “ The intention of another, not prohibited, is 
sanctioned." — Da. Chan. Sect, i, § 32. 

Vrihaspati : — Separated kinsmen as those who are un- 
separated, are equal in respect of immovables : one has not 
power over the whole to make a gift, sale or mortgage. 
Ratn&kara ; Vyav. Mayu. Chap. IV, Sect. VII, § 37; 
Smri. Chun. Chap. XV, Cl. 3. 

As for the text of Vrihaspati : “Separated heirs as those who 
are unseparated, are equal in respect of immovables ; for one has 
not power over the whole, to give, mortgage, or sell it accord- 
ing to Madana it is for putting a stop to the right, among co- 
heirs, even separated as to their shares (of movable effects, 
though unseparated in other respects), to dispose by gift or other 
node, without (general) consent, of grain, or the like, the pro- 
duce of undivided fields or other (fixed property). — Vyav. Mayd. 
Chap. IV, Sect. VII, § 37. 


Annotations. 

express prohibition. The alienation of joint property is compre- 
hended in this author’s class of gift* unfit, because they are prohibit- 
ed : and the only distinction that seems fairly deduciblo from his • 
doctrine is, that gifts unfit by reason of the want of proprietary 
right, are necessarily null and void ; but that gifts unfit, because 
they are prohibited by genet al rules, may be valid under the excep- 
tions which the law allows : such as distress, necessary support of 
the family, and pious purposes arising from indispensable duties. 

( Hit. In. C'h. I, Sect, i, § 29.) - Colebrooke’s opinion. Vide Sira. 
H. L. VoL II, (2nd Ed.) p. 433. 


* See Precedents pp. 189 — 192. 


10 


Authority. 


Authority. 
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Vrihaspati, however, states : — “Separated heirs, as those who 
are unseparated, are equal in respect of immovables ; for one hae 
not power over the whole to give, mortgage, or sell it” But this 
text is applicable to a case where, from difficulty of dividing the 
land itself in equal portious, the co-heirs enter into an agreement 
ns to the division of its produce iu times of harvest and divide 
actually the other property than the land actually belonging ia 
common to the family, lu such a case it is clear that none of the 
parceners has an exclusive and independent title to the laud.— 
Smri. Chan. Chap. XV, Cl. 3. 

As to the passage : — “ Separated kinsmen, as those who are unse- 
parated, are equal in respect of immovables : one has not power 
over the whole to make a gift, sale or mortgage,"* — it is only to 
indicate the distinction which there is in (regard to) immovable 
property, notwithstanding that the ownership of the members of 
nn undivided family in the goods common to them is equal, and 
the alienation thereof (by one) without the consent of the rest is 
invalid. — Vi. Mi. ( Sant.) p. 181. 

Authority. The following passage; — “Separated kinsmen as those 
who are uuseparated, are equal iu respect of immovables; 
for one has not power over the whole, to make a gift, sale or 
mortgage — must be thus interpreted : — ‘ among unsepar- 

ated kinsmen the consent of all is indispensably requi- 
site, because no one is fully empowered to make an aliena- 
tion, since the estate is in common. — Coleb. Mil. Id. 
Chap. I, Sect, i, § 30. See the foot note in p. 80. 

Authority. VBIDDHA YIjnavalkya ; — No one (c) is competent even 
to make a partition of the inheritance descended from 
ancestors (b). It is simply to be enjoyed ; there can be no 
gift or sale of the same. — Smri. Chan. Cbap. VII, Cl. 49. 

(6) Inheritance descended from ancestors ] Land and the like 
belonging hereditarily to the family. — Ibid. 

( c ) No one ] Not even the father or the like. — Ibid. 

By the particle “ apt” (even) being added in the Sanskrit 
passage to the words “ to make a partition,” it is shovru 
that want of power applies also to the sale and tlie 
like. — Ibid. 


* A text of IViAaipaf*. See page 73. 
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The coQclusioD, therefore, is that no partition, sale, or 
gift is to be made of hereditary immovable property, except 
with the assent of tbe co-heirs. — Ibid., Cl. 50. So, — 

68. A mau is competent to alienate any portion of such 
property with the consent of his co-parceners or co-sharers, 
and not without it.* 

Vacua SP ATI Misra. — Consent is requisite only in the pro- 
perty which is joint, and not in that which is not joint. f — 
Vi. Chi. ( Sana.) p. 37. 

What is joint with others may be given with their con- 
sent.*— Ibid., p. 37. 

The assent of the co-sharers is required in the (alienation 
of) joint hereditary property whether movable or immova- 
ble, t — Ibid. p. 38. 

67. Alienation of a proper portion of tbe joint 
family property by any of the unseparated co- 
parceners, even without tiie consent of the rest, is 
valid, if a calamity affecti® the family require it, 
or support of the family make it unavoidable, or 
indispensable acts, religious or secular, — such as the 


Annotations. 

65 — 66. According to the doctrine of the Benares school, as 
prevalent to the Southward, a member of an undivided family must 
first obtain partition, before he can exercise individual ownership 
over his right in the joint property, without the consent of his co- 
parceners ; a gift of undivided property, without such consent, 
being regarded by the MitAksbari as incompetent ; at least so far 
as regards the realty. — Stra. H. L. Vol. I, (2nd Ed.) p. 261. 

* See ante, pp. 38, 39 and Precedents pp. 133—138, 149, 161, 190 — 193. 

f The above translation has been made by the author of this work in 
consequence the translation (aa contained in Baboo Prosunno Coomar Ta- 
gore* Book,) of the original of those three paragraphs, not being accurate. 


Vyavaithi. 


Authority. 


VyavaHhd. 
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Authority. 


Authority. 


Authority. 


Authority. 


FyamitAA 


obsequies of tbo father or the like, marriage of a 
daughter or the like, payment of revenue and 
repayment of just debts or the like, — render it ne- 
cessary.* • 

Vrihaspati : — Even a single individual may conclude a 
donation, mortgage or sale of immovable property during a 
season of distress, for tlie sake of the family, and especially 
for pious purposes. (See ante, p. 42.) 

The meaning of that text is this : while the sons and 
grandsons are minors, and incapable of giving their con- 
sent to a gift and the like ; or while brothers are so, and 
continue unseparated ;+ even one person, who is capable, 
may conclude a gift, hypothecation, or sale, of immovable 
property, if a calamity affecting the whole family require 
it, or the support of the family render it necessary, or in- 
dispensable duties such as the obsequies of the father or 
the like make it unavoidable. — Mil. In. Chap. I, Sec. i, § 29. 

In a calamity affecting the family, any person (of that 
family) is competent even without the consent of the rest to 
make a gift, sale, or the like, even of immovable property, 
the support of the family being indispensable. — Vi. Mit. 
(Sans.) p. 181. 

When any common danger happens or when a daughter 
of the family is to be married, and the like, even the undi- 
vided immovable property can be given or sold, by a person 
who has become separated. — Vi. Chi. p. 309. 

68. A disposal of immovable property being al- 
lowed under a legal necessity, or for a purpose pres- 
cribed by law, d fortiori movables may be disposed 
of for the same reason by any of the co-parceners. J 


* See ante, pp 41 — 43, ami Precedent* pp. 6, 61 62, 63. 72, 78—85, 93, 
101, 105, 118, 122, 136—138, 119, 176, 181— 1S3, 185, 180, 190, 193, 194. 
t Sec tlio Foot-note in page 12. 

I See Annotations pp. 40, 41, 47, 48. 


Digitized by Google 



OP co-tarcener’s power op alienation, &c. 77 


69. It has, however, been determined by the High Court 
of Madras that a member of an undivided family, without 
the consent of his co-parcener, is competent to alienate for 
any purpose that portion of the joint estate, to which, if par- 
tition took place, he would be individually entitled. While 
the High Court of Bombay has held that a member of an 
undivided family cannot give away, but can sell or mortgage 
for any purpose, his share in the joint estate without the 
consent of his co-parcencer.* 

Such determinations appear to have been arrived at not in 
conformity with the Mitakshard, Mayukha, Smriti-Chan- 
drika and the other paramount authorities of those provin- 
ces, but in accordance with the opinions of Mr. Colebrooke, 
Mr. Ellis, and Sir Thomas Strange.+ 


Annotations. 

67 — 60. It may be objected to VijntjIneswaba and the Smriti- 
chandrik& that the texts whiob prohibit gifts of any portion of 
joint property, or the whole of a man’s sole property, thereby dis- 
tressing his family, oqually forbid sale and mortgage of it : so 

* See Precedents pp. 189 — 148, 182, 189 — 194. 

+ la the last and moat elaborate decision to the above effect, it has been 
thus observed by Chief Justice Weetropp: — “As a general proposition, it is 
true that, in this Presidency, the Mitdkihari, where not differing from tho 
May&klu t, is usually followed by the Courts upon questions of Hindfi law. 
But this rule is not invariable. The courts have, in some instances, declined 
to follow either of those works. The doctrine of Mr. Colebrooke, Mr. Ellis, 
and Sir Thomas Strange, as to the right of alienation for valuable considera- 
tion by one of sevoral co-parceners of his share in an undivided Hind6 family 
estate, without the asseut of the others, has been here preferred to that of the 
Mithik and Benares schools ; and as a logical consequence of that doctrine, 
the courts have recognized the right of a judgment creditor to fake in execu- 
tion, for the private debt of a parcener, his share in such undivided property.'' 
Precedents, p. 169. 

“ The foregoing authorities (f.c., opinions of Colebrooke and the rest, and 
the decisions cited) lead us to the conclusion that it must be regarded as tho 
settled law of this Presidency, not only that one of several co-parceners in a 
Hindu family may, before partition, and without tho assent of his co-parce- 
ners, sell, mortgago, or otherwise alien, for valuable consideration, his share 
in the undivided family estate, movable or immovable, but also that such a 
share may be taken in execution under a judgment against him at the suit 
of his personal creditor. Were we to hold otherwise, we should undermine 
many titles which rest upon the course of decisions, that, fop a long period of 
time, the courts on this side of India have steadily taken. Stability of de- 
cision is, in our estimation, of far greater importance than a deviation from 
the special doctrine of the Miidkthard upon the right of alienation.” — Ibid, 
page 172. 


VyaratlJtd, 
according to 
the High 
Court* of Ma- 
dras and Bom- 
bay. 


Digitized by Coogle 



1'yawuMii. 


Beaton. 


Authority, 


78 vtavasthA-chandbika 

70. After division of the joint family estate, an- 
cestral or acquired, the Bhare of any individual 
member may be validly alienated by him without 
the consent of his separated parcener,* though it 
would be better if he were a consenting party. 

Because, by the effect of partition, the right which the 
son - } - and the rest had in the joint property having ceased 
to exist, and the several rights of the father and other co- 
sharers having accrued in particular parts of the property^ 
the father as well as any other sharer is now at liberty to 
alienate bis own exclusive share (received in the partition) 
without the consent of his son and the rest who (except the 
son boru after partition§) no longer possessed any right and 
power to prevent him from so doing. 

NArada : — When there are many persons sprung from one 
man (ci), who have duties (a) apart, and transactions apart (6), 
and are separate in the materials of work (c), should 
they give or sell their own shares, they do all that as they 


Annotations. 

that these also would be void, although a valuable consideration 
have been paid and reoeived. Injury and injustice may, however, 
be prevented, by holding him and bis property answerable for tho 
repayment of the money or valuable consideration received by him : 
and equity perhaps would award partition, for the purpose of enforc- 
ing payment from his share, thus rendered a separate one. But in 
the case of a gratuitous alienation, there arc not the same difficulties ; 
and I apprehend, that, under the Hindti law, as received among 
those with whom the Mit&ksbard and Smriti-chandriki are the chief 
authorities, it must be held that the disposal by will (considered as 
gift) of an undivided share of joint property, is not valid; nor of 
any part of it, unless for pious purposes, or other uses incumbent 
oa the testator to provide for, and falling within the exception which 
the law makes to the general prohibition. — Colebrooke’s opinion. — 
See Stra, H. L. Vol. II, (2nd Kd.)pp. 433 & 434. 


* See Precedents pp. 90, 92, 147, 179, Ac. 
t See ante, pagea 12—18. I See foot-notee in page 72. § See Partition. 
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please : for they are masters of their own wealth. — Vyav. 
Mayu. Chap. IV, Sect, vii § 36 ; Vi. Chi. p. 314 ; Vi. Mi. 
(Sana.) p. 181 ; Smri. Chan. Chop. XV, Cl. 1. 

(а) Ditties ] Ceremonials, that is, the fire great sacrifices. — 
Mayu. Chap. IV, Sect, vii § 36, 

(б) Transactions ] Commerce, and the like worldly acts. — Ibid. 

(e) The materials of work ] Household necessaries, and the 
like, as the means of performing the acts (of the householder). 
Ibid. 

By the separate existence of these, a partition is mani- 
fested. The sense is that they so separated, may (each), 
even without the consent of the others, make the gift, sale, 
or other alienation ( of their respective shares). — Ibid. 

(а) Who have their duties apart] Who perform religious rites 
Bueh as agni-hotra, <Stc., requiring pecuniary aid for their perform- 
ance, independently of each other. — Smri. Chan. Chap. XV, Cl. 1. 

(б) And transactions apart] Who manage likewise the transac- 
tions concerning the inoome und expenditure of the divided 
wealth, and also the agricultural affairs, separately.— -Ibid. 

. . i . .. ... 

(c) And are separate in the materials of urorl] Who likewise 
possess separate household uteusils and other materials. — Ibid. 

(d) When there are many persons sprung from one man ] Wheii 
there are several persons descending from one man and divided 
in several ways. — Ibid. 

Should one of these not consent to the Act of the other, 
yet the latter is to disregard the consent and manage his 
own affairs- They are also at liberty to give, sell or mort- 
gage their respective shares at pleasure, since each is lord 
of his own wealth, once divided. — Ibid. 

The following passage* — “ Separated kinsmen, as those 
who are uoseparated, are equal in respect of immovables ; for 
one has not power over the whole to make a gift, sale, or 


* Which u a text of Yriharpali .- See ante page 73. 
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mortgage — must be thus interpreted : among unseparated 
kinsmen, the consent of all is indispensably requisite, because 
among the uuseparated ( kindred ) the estate being in com- 
mon, no one is exclusive owner of a particular part ;* but, 
among separated kindred, the consent of all tends to the faci- 
lity of the transaction, by obviating any future doubt, whe- 
ther they be separated or united : it is not required on account 
of any want of sufficient power, in the single owner ; and the 
transaction is consequently valid even without the consent of 
separated kiusmon. — Mit. In. Chap. I, Sect, i, § 30. Mrrit* 
Misra is also of the same opinion. See Vi. Mi. (Sans). 
page 171. 

As for the text of Vbihaspati : “ Separated heirs as those who 
are unseparated, are equal in respect of immovables ; for one has 
not power over the whole, to give, mortgage or sell it;” — according 
to Madana, it is for putting a stop to the right, among co-heirs, 
even separated os to their shares ' of (movable) effects, (though 
unseparated in other respects), to dispose of, by gift or other 
mode, without (general) consent, of grain, or the like, the pro- 
duce of undivided fields, or other (fixed property). According 
to VijkAseshwara (and others) it is for the sake of obviating 
any future doubt, whether they be separated or united ; for, by 
the consent of those separated, t the faoility of the transaction 
is ensured. — Vyav. Mayu. Chap. IV, Sect, vii, § 37. 


“ All co-parceners have an equal claim to immovable property 
whether they be separated or live together. Therefore, ono of 
them is not competent to make a gift of it, or to mortgage or sell 
it.” — The purport of this passage is, that the property, which 
has been only nominally divided, remains common to all the 
heirs. Therefore, a single person is not its absolute master. If 
the entire property be divided, his act, whatever it be, is lawful — 
Vi. Chi. p. 309. 


• The original of the Italicised portion is — “ aribkakiahu dravyatkya 
madkycuthaludl eka-dakatydnitharaticil of which the above is the accu- 
rate translation ; but Mr. Colebrooke has rendered it by “ because no one 
is fully empowered to make an alienation, since the estate is in common." 
See his Translation of Mit. In. Chap. I, Sect, i, § 30. 

t The original of this is “ Vibhakta" which means ‘ teparaltd,’ and not 
“ Uuseparated," as is to be found in Stokes' edition of the translation of the 
Vyavalldra Mayukha. 
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71 - Although a man may, without the consent of any ryatasthi. 
person, alienate his sole property yet it is his bounden duty 
uot to do so, unless what is to be aliened exceed the neces- 
sary subsistence of his family, whom he is bound to sup- 
port, or unless the wants of the family, or other distress 
affecting the same, require more to be parted with.* 


* See ante, pages 60—64, nad tho Annotation* in pages 36, and 45. 


II 
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BOOK II. 

SUCCESSION OF HEIRS, ftc. 


CHAPTER I. 

SUCCESSION OF THE BEGOTTEN SON AND (iN THE MALE 
LINE) GRANDSON AND GREAT-GRANDSON. 

When a man’s right of property ceases by his death, 
natural or civil, or by voluntary abandonment,* — 

ryavattu. 72. His son(«) inlierits from him.f 

Authority. BoudhAyana : — Male issue of the body being in exis- 
tence, the wealth goes to them.* — Ft. Mi. (Sans.) p. 199. 

Authority. A son (a), whether re-united with his father, or not re- 
united, shall obtain the entire paternal share, since the 
power of intercepting the right to take a share lies in the 
filial relation. — Vyav. Mayu. Chap. IV, Sect, ix, § 16. 


Annotations. 

72. Sir Thomas Strange says: — “In the series of a Hindi's 
heirs, the first, in order, is his male issue, legitimately born, or, in its 
default, its substitute, and equivalent, a legally adopted son." — Stra. 
H. L. (Second Ed.) p. IS?. See, however, page 83 aud Vyavastha 
No. 79. 

* See ante, pages 20 — 22. 
t Vide Precedents pp. 195 — 199 and 222 — 224. 
t The original of this text is— “ Satsicangajeehu tadgSmi hyartho bhavati 
of which the above is an accurate translation. Mr. Colebrooke, however, has 
mode two different translations of the text in question : the one contained in 
his so called Digest (Vol. ii, p. 520) runs thus ‘ Male issue by males as far 
at the third degree being left, the estate must go to them and the other is 
to be found in his translation of the Daya-bhiga (Chap. IV, Sect, ii, g 21) 
which is as follows : — “ Mole issue of the body being left, the property must 
go to them.” 


Digitized by Google 



ON THE SUCCESSION OF MALE ISSUE. 83 


(a) Now, by the term ‘ son’ must be understood ‘ the 
ourasa (a legitimately begotten son), ‘ the dattaka’ or dutta 
(a son given), ' kritrima (a son made), and krita (a son 
bought)/* the other descriptions of sons being obsolete in 
the present (kali) age. (See Adoption). 

So if there be a son adopted before the birth of the 
ouras son, the former will inherit with the latter though 
not in equal shares. f As this Chapter is devoted only to 
begotten male issue, the proportion of the adopted son's 
share in the above case and the other particulars regarding 
him will be given in the book on Adoption. 

1 Ourasa’ is the issue of the * liras’ or breast, (whence 
of body), and born of a legally married wife (patni.) Thus, 
Maxu : — “ Him, whom a man has begotten on his wedded 
wife, let him know to be the first in rank, as the son of his 
body (our as a) .‘‘l So according to Manu the ourasa son 
might be of two kinds ; 1. boru of a married wife equal in 
class with her husband ; and 2. born of a married wife of a 
different class. But in the present (kali) age, marriage 


Annotations. 

72, 73. Sir William Macnagkteu treats of the sou’s succession 
in these terms : — “ According to the Hindd law of inheritance, as 
it at present exists, all legitimate sons, living in a state of union 
with their father at the time of his death, succeed equally to his 
property, real and personal, ancestral and acquired” (Vol. I, p. 17.) 
This, however, does not appear to be quite correct. First, because, 
a dattaka is also a legitimate or lawful sou, but he does not succeed 
equally with the ourasa son of his adoptive father.f Secondly, 


* The son adopted in the Dattaka form is prevalent in all the provinces 
of India, while that in the Kritrima form is used in itithild, and wherever 
the same is legalized by custom ; but the son bought is found only among 
G'Maemi or devotees who according to tho custom, obtained amongst them, 
adopt sons or ckellas in that form. All these are fully Btated in the book on 
Adoption q. t. 

t Under the ancient law subsidiary ones ( t. sons) participated, but not 
equally, with the legally begotten ; as does still the eon given in adoption, 
u well as any other competent in the present age to be adopted.— Stra. H. 
L. Vol. I, (2nd Ed.) p. 187- 

X Cho.pt. IS, Vachana 18$. 
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with a damsel of an unequal class having been dis-allowed 
by law, and, consequently, a son begotten by a man on a 
woman of a different tribe, though married to him, not be- 
ing a lawful son on account of bis mother not being a 
legally married wife, the term ouraaa must now be taken 
to mean a son as defined by the Sage BoudhAyana (who 
says) : — “ A son who was begotten by a man himself on bis 
wedded wife of equal class, let him know to be the (legiti- 
mate) son of his body (< mrasa ).* See Coleb. Dig. Vol. Ill, 
(Lon. Ed.) p. 157. 

So also VAchaspati Misra, who says “ Here the law- 
ful wife is a woman of equal tribe espoused in lawful wed- 
lock : a son begotten by himself on her is the first legiti- 
mate son, because the author says that one produced by 
himself on the lawful wedded wife of equal tribo is called 
legitimately begotten son ( ourasa )." — Vi Chi. Sans. p. 149. 
—See P. C. Tagore’s translation, p. 284. See also Mit. In. 
Chap. I, Sect, xi, § 2. 

Vyatanki. 73. If there bo several sons legitimately be- 
gotten and free from any defect causing exclusion 
from inheritance,* they inherit equally as well as 
simultaneously, f 


Annotations. 

because, the sods succeed as heirs to the patrimony not only at the 
time of their father's death, natural or civil, but also at the time 
of voluntary abandonment by him ; thirdly, because, the circums- 
tance of a sod’s living not iu union with the father, does not exclude 
the former from inheritance where he has not already received 
his portion or somewhat in lieu or in satisfaction thereof : this is 
apparent from a precedent quoted by the learned compiler himself, 
See his work on fiindti Law, Vol. II, page 5. 

73. Sons by different mothers inherit equally; and when adivision 
takes place, it must be made, not with reference to the mothers, but 

* See tho Chapter on Exclusion from Inheritance. 

+ Tide Precedents pp. 198, 199, 222, 223. 


Digitized by Google 



ON THE SUCCESSION OP KALE ISSUE. 85 


Apastamba : — “ All (sons) that are virtuous are entitled to Authority, 
shares.” The term ‘ sons’ is understood after the term * all' 
in the above passage. — Smri. Chan. Chap. II, sect ii. Cl. 16. 

Vrihaspati : — Sons inherit the paternal estate, the Authority. 
sbares(b) of all are equal. — Ibid., Cl 17. 

( b ) * Shares’ — here mean the shares of both assests and 
debts. — Ibid. 

Manu : — After the death (o) of the father and mother, Authority, 
the brothers, being assembled, may equally (cl) divide pater- 
nal (and maternal) estates, for they are not owners while 
they (the parents) live. — Chap. IX, v. 104. 

(c) ‘ After the death’ — that is, after the extinction of 
right (by death natural or civil, or by voluntary abandon- 
ment). See ante pp. 20 — 29. 

(d) ‘ Equally’ — means in equal portions, no deduction of a 
twentieth part being allowed for the eldest son, and so forth. 

Vi Chi. p. 224. 

Here the term * equally' indicates that their title is equal . — 

Coleb. Dig. Vol. II, (Lon. Ed.), p. 5S1. 


t 

74. The son begotten by a man of the Shudra Vyavatihd. 
tribe on his female slave, or on the female slave of 
his slave, may, by the father’s choice, take a share 


Annotations. 

the numbers of sons, per capita.— Norton’s Leading Cases Part II, 
page. 496. 

74. Among the sons of the Shidra tribe, an illegitimate son by 
a slave girl takes with bis legitimate brothers a half share ; and 
where there are no sons (inclnding son’s sons, and grandsons), but 
only the son of a daughter, he is considered as a co-heir, and takes 
an equal share.— Macn. H. L. Vol. I, p. 18. 

i 4. Where there are au illegitimate son and a legitimate daughter, 
the son gets one-third, and the daughter two, (Stra. H. L. VoL I, 
pp. 57, 193,) in Bombay. According to the MitAksharA, they would 
take moieties.— Norton’s Leading Cases, Part II, p. 499. 
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equal to that of a son begotten on a wedded wife ; 
he is entitled to a moiety of such share upon his 
father’s death, also upon the father leaving a 
daughter by a wedded wife or son of such daughter. 
In default of these, the son by the female slave is 
entitled to the whole of the father’s property.* 

YyataiOii. 75. The son of a man of the re-generate tribe 
by his female slave, or by the female slave of his 
male slave, is not entitled to inherit from him ; but 
such son, if docile, receives a maintenance.* 

Authority. Manu But a sou begotten by a man of the shudra 
class on his female slave, or on the female slave of his male 
slave, may take a share of the heritage ; if permitted by 
the other sons :f this is the law established. — Chap. IX, 
vachana 179. 


Annotations. 

74. The illegitimate son of a Shddra by a slave is not entitled 
to share with legitimate Bons, in the inheritance of au uncle by the 
father’s aide .— Niuar Mortmah v. Kmcar Bhugumnt Roy . — Marsh all’s 
Beports, page 609. 

74. An illegitimate son succeeds before his father’s widow. 1 W. 
and Buhl, p. 63, ( quare ) ; and before his legitimate brother’s widow ; 
ib., {guare). He shares with a foster son ; ib. p. 64.— Norton’s Lead- 
ing Cases Part II, p. 499. 

76. According to the Hiudd law, an illegitimate son of a Rajpoot 
or any of the three superior tribes, by a woman of the shudra or 
other inferior class is entitled to maintenance only . — Pershad Sing 
v. Ranee Mehesree. — Sel. S. D. A. B. Vol. Ill, p. 132 ("New Ed. 
page. 176.) 


• See Precedents, pp. 199—210, 21S, 214, 217, 220, 221. 

+ The portion italicised is not in the original, but haB been supplied by 
the learned Translator. The same, however, is not only at variance with the 
texts of Ydjnaralkya and other paramount authorities, but also with Kulldla 
Bhatta's commentary on the text itaelf, according to all of which it should 
have been "by the father / as will be manifest from the passages cited in p. 87. 
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The son of a Shudra by a female made a captive or 
slave, under a standard or the like, or by a female slave 
belonging to his male slave, if permitted by his father, 
shares equally with the sons of the wedded wife, that is, 
he obtains a share equal (to that of one of those sons) : this 
is the settled rule of the Shdstra. — Kulluk Bhatta’s com- 
mentary on the above text. 

YAjnavalkya : — Even a son begotten by a shudra on Authority, 
a female slave, may take a share, by the father’s choice . 

Eut if the father be dead, the brethren should make him 
partaker of the moiety of a share : and one who has no 
brothers, may inherit the whole property in default of 
daughters’ sons. — Vide Mit. In. Chap. I, Sect, xii, § 1. — 

Vyav. Mayu. Chap. IV, Sect, iv, § 32. 

From specifying "by a shiidra" it is clear that a son be- Authority, 
gotten by a twice-born man on a female slave does not 
obtain a share, even by the father’s choice : Neither after 
the death of the father, will he get the half ; nor, in the 
absence of sons or other [heirs], will he get the whole. 

This is the argument of the Madana-ratna, and others. 

Vyav. Mayu. Chap. IV, Sect, iv § 32. 

The son begotten by a sh'ddra on a female slave, obtains Authority, 
a share by the father's choice, or at his pleasure. But, 
after [the demise of] the father, if there be sons of a wed- 
ded wife, let these brothers allow the son of the female 
slave to participate for half a share : — that is, let them 
give him half [as much as is the amount of one brother’s*] 
allotment. However, should there be no sons of a wedded 
wife, the son of the female slave takes the whole estate, 
provided there be no daughters of a wife, nor sons of 
daughters. But, if there be such, the son of the female 
slave participates for half a share only. — Mit. In. Chap. I, 

Sect, xii § 3. 

From the mention of a Shudra in this place, [ it follows Authority, 
that ] the son begotten by a man of a regenerate tribe on a 
female slave, does not obtain a share even by the father’s 
choice, nor the whole estate after his demise. But, if he be 
docile, he receives a simple maintenance. — Mit. In. Chap. I, 

Sect. Xii § 3. 

* Subodhini and B^Lau-BBarra. 
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Descriptions of the different kinds of slaves are as follow:— 

Slave* dea- Manu : — There are servants of seven sorts ; one made 
cnbed. captive under a standard or in battle, one maintained in 
consideration of service, one born of a female slave in the 
house, one sold, or given, or inherited from ancestors, and 
one enslaved by way of punishment on hie inability to 
pay a large fine. — Chap. VIII, v, 415. 

The fifteen The distinctions in slaves are laid down by Nfirada 
*‘ incl8 , 0 j“ laTes “ One bom [ of a female slave] in the house [ of her 
cescn e master} ; one bought; one received [by donation]; one 
inherited [ from ancestors ] ; one maintained in a famine ; 
and, like him, one pledged by a [former] master; one 
relieved from great debt ; one made captive in war; [a slave] 
won in a stake ; one [who has] offered [himself] in this 
form : ‘I am thine;’ an apostate from religious mendi- 
city ; [a slave for a] stipulated [time]; one maintained in 
consideration of service [Bhakta] ; a slave for the sake of 
his bride ; and one self-sold, are fifteen slaves declared by 
the law.” — Vyav. Mayu. Chap. X § 5. 

KAtyAyana.-— “ A free woman, or one who is not a slave 
(of the same master ; for this word, a-ddsi, may bear either 
sense,) becoming the bride of a slave, also becomes a slave 
[to her husband’s owner] ; for her husband is her lord, and 
that lord is subject to a master.” — Vyav. Mayu. Chap. X, 
para., 11. 

The word slave, used throughout on this subject, being not 
specially confined to the masculine gender, must therefore be 
understood as affecting all rules also for female slaves.. 
Vyav. Mayu. Chap. X. § 8. 

v y avaM. 76. The son begotten by a man of the shtidra 

tribe on an unmarried ahudrd woman with whom 
carnal connection was not incestuous is also entitled 
to inherit from his lather in the above manner. 
But such a son of a man of the regenerate tribe < 
is entitled to maintenance only.* 


* Vidt Prtoadinte, pp. 199, 211, 314. 
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Maxc : — The son of a Brdhinana, a Kahatriya, or a Authority. 
Voishya, by a woman of the Shudrd class, shall inherit no 
part of the estate, (uuless he be virtuous; nor jointly with 
other sons, unless his mother was lawfully marrietl :)* what- 
ever his father may give him, let that be his own. — 

Chap. 17, v. 155; — Vide Vyav. Mayu. Chap. IV, Sect, iv, 

§29, and Vi. Chi. p. 273. 

Mash : — A son, begotten through lust on a Shudrd by Authority, 
a man of the priestly class, is even as a corpse, though 
alive, and is theuce called in law “ a living corpse." — Chap. 

IX, v. 178. 

Veihaspati : — A virtuous and obedient son, born of a Authority. 
Shudrd woman unto a man who leaves no legitimate 
otfspring(a), shall take a provision for his maintenance, 
and the kinsmen(b) shall inherit the remainder of the 
estate. — Vi. Chi. p. 274. 

(a) ‘ Who leaves no legitimate offspring,’ — that is who has 
no sen by (any of the) wives of the first three classes. — Ibid. 

(b) Kinsmen, first the nearest, and iu their default, tho re- 
moter also. — Yi. Chi. p. 274. , 

This rule relates to the child of an unmarried Sliddra ; 
for the text is laid down in the section treating of an un- 
married womau. — Vi. Chi. p. 274. 

Goutama : — A son by a Shudrd woman, bom unto a man Authority, 
who leaves uo (legitimate) offspring, shall, if he be strictly 
obedient (like a pupil,) receive a provision for his mainte- 
nance^). — Vyav. Mayd. — Chap. IV, Sect, iv, § 30. 

(e) A prorison for his maintenance ; or, as a means of livelihood. 

Fyae. Mayu Chap. IV, Sect, iv, § 30. 

“ A son, begotten by a man of the Shudra class on his 
female slave, may receive a share by the father’s choice, or, 
after the death of the father, the brothers shall allot him 
half a share.” — This text of Yajnavalkya is thus interpre- 
ted by Vdchaapati Mian i : — 


* The words within paran thesis are uot in the text itself, but seem to 
hire been sdded from s commentary. 

1* 
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Authority. 


Authority. 


FyarcrfAd. 


Vyavaithd, 


“ A son of a Shudra by an unmarried woman may re- 
ceive a Bhare by the permission of his father ; but, if the 
father be dead, he shall receive half of the share of his 
brothers who are borne by married wives." — Vi. Chi. p. 274 . 

Then the text — “ should he have no brother, he shall 
take the whole, unless there be a daughter’s son,” is inter- 
preted by him as follows : — “ The meaning of the above is 
that, the son of a Shudra by an unmarried woman receives 
the whole heritage, provided there be no son of married 
wives and daughters’ sons. — Vi. Chi. p. 274. 

It has been determined that— 

77. The son begotten by a Shudra on a kept- 
woman with whom carnal connection is not inces- 
tuous is also entitled to inherit in the above manner; 
but such a son of a twice-born man is entitled only 
to maintenance.* 

The above must be on her being considered to be a slave 
either of the description “ I am thine,” or "as one main- 
tained in consideration of service (bhakta).” See ante p. 88. 


78. In default of the son, the son’s son inherits, 
failing him, the great-grandson in the male line.f 


Annotations. , 

77. Issue by a concubine is described in the law as son by a 
female slave, or by a Shidri woman. If the father were a Shidra, 
he might have allotted a share to his illegitimate son. M it. on In. 
Cb. I, Sect, xii, And the obligation of affording him the means 
of subsistence is declared in passages quoted in JaoAn-NlTBa’s 
Digest, Vol. Ill, p, 170. — Colebrooke’s opiuion. Stra. H. L, Vol. 
II, (F. E.) p. 198. 

78 — 80. In default of sons, grandsons inherit, in which case they 
take per ttirpet, the sons, however numerous, of one son, taking no 

• Vide Precedents pp. 199 — 214 , 229 . 
t Fids precedents pp. 197, 217, 222 — 224 . 
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The right of performing the funeral obsequies is settled ac- 
cording to the following authority: — "The son, the son of a 
son, the pon of a grandson hence their right of inheritance, 
which is similar to the right of performing the funeral 
obsequies, is likewise established. — Vi. Chi. p. 289. 

First, the son ; on failure of him, the grandsou ; in his 
default, the great-grandsoQ (inherits). — Vi. Chi., p. 299. 


Annotations. 

more th*n the sons, however few, of another son. — Macn. H. L. 
VoL. I, p. 18. 

78 — 80. In default of sons and grandsons, the great-grandsons 
inherit, in which case, they also take per stir pet, the sons, however 
numerous, of one grandson, taking no more than the sons, however 
few, of another grandsou. They will take the shares to which 
their respective fathers wonld have been eutitled, had they sur- 
vived.— Macn. H. L. Vol. I, p. 18. 

The right of representation is also admitted, as far as the great- 
grandson ; and the grandson and great-grandson, the father of the 
one and the father and grandfather of the other being dead, will 
take equal shares with their uncle and grand-uncle respectively. 
Indeed, the term ‘ put-tra f or ‘ son’ has beeu held to signify, in its 
strict acceptation, (also) a grandson and great-grandson.— Ibid., p. 17. 

The collective term “issue” comprehending not only as many sons 
as a man may chance to leave behind him, but sons’ sons also, and 
sons of the latter or great-grandsons. — If the son have died in the 
life-time of his father, leaving a son, and that son also die leaving 
one, and then the grandson die, the great-grandson succeeds, as his 
grandfather wonld have done, had he survived. — Stra. H. L. Vol. I, 
(2nd Ed.) p. 124). 

A son, dying in the life-time of the father, leaving sons, repre- 
sentation takes place, proceeding as far as great-grandsons, 
upon the ground of their conferring, by performance of funeral 
obsequies, equal benefit on the ancestor ; the key (as observed 
by Sir William Jones) to the whole Indian Law of Inheritance. — 
Stra. H. L. Vol. I, (lat Ed.) p. 116. 


Authority. 


Authority. 
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Vyavatthi. 79 , Tho grandson whose father is dead, and the 
great-grandson whose father and grandfather are 
dead, are entitled to inherit simultaneously with 
the late proprietor’s surviving son, if any.* 

lleuon. For the grandson representing his own father, and the 
great-grandson representing his grandfather as well as 
father, are in the stead of the late proprietor’s deceased son 
and grandson, f and they equally with his surviving son 
confer on him the spiritual benefit by presentation of the 
oblation of food and libation of water. 

ryavaitlui. 80. If the grandsons and the great-grandsons 
of the above description be numerous, and they be 
sons and grandsons of different fathers and grand- 
fathers, then they inherit not per capita, but per 
stirpes. \ 

Authority. JlGNYAVALKYA : — Among grandsons by different fathers, 

the allotment of shares is according to the fathers. — Mit. 
In. Chap. I, Sect, v, § I; — Vyav. Mayu, Chap. IV, Sect, 
iv, § 20; — Vi. Chi. (Sans.) p. 181. 

Authority Although grandsons have by birth a right in the grand- 
father’s estate, equally with the sous, still the distribution 
of the grandfather’s property must he adjusted through 
their fathers, and not with reference to themselves. § — 
MU. Chap. I, sect, v, § 2. 

* t « : r • l 

Although the grandsons’ title being equal, and their 
right by birth beiog also equal (to that of a son,) it is 


* Vide Precedents pp. 186, 217, 222—224. 
t See ante , pp. 19, 29, 30. + Vide Precedent* pp. 217, 223. 

§ The meaning here expressed is this : if unscparated brothers die, leaving 
male issue, and the number of sons be unequal, one having two sons, another 
three, and a third four, the two receive a single share in right of their father, 
the other three take one share appertaining to their father, and the remaining 
four similarly obtain one share due to their father. So, if some of the sons 
be living and some have died leaving male issue, the same method should be 
observed : the surviving sons take their own allotments, and the eons of their 
deceased brothers receive the shares of their own fathers respectively. Such 
is the adjustment prescribed by the text. — Mit. In. Chap. I, Sect, v, § 2. 
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reasonable that they should take equal shares (with a sou,) 
yet this is barred by the text : — “ Among graudsous by 
different fathers, &c.” — Vt. Mi. (Hans.) p. 182. 

The author of the Smriti-duindriki having used the word 
"aneka (mauy or different) 1 ’ iu the place of " pramila (de- 
ceased)” contained in the above text of YAjnavalkya, as 
found iu the Mitahshard, has thus interpreted the text : — 
"Among those whose fathers are deceased, the allotment of 
shares is according to the fathers.”* Amoug those whose 
fathers are deceased.] Amoug brothers whose fathers have 
died undivided. The allotment of shares is according to the 
fathers.] The shares of the property left by the father, 
grandfather and great-grandfather are to be adjusted 
through theirf respective fathers, and not with reference 
to themselves. — Smri. Chan. Chap. VIII, Cls. 1 aud 2. 

If it be asked what distinction does a partition make if 
made through fathers tl 

Vrihaspati states : — “Their sons of unequal number 
are declared to take the shares of their respective fathers.” 
Vide Smi'i. Chan. Chap. VIII, § 3. 

■ . ' , . • • ■ . ' / 

The meaniug is, where the sons of the deceased fathers 
are of unequal number, that is, of greater or less number, 
the sons of each father take the share of their own father 
only. For example, when oue has a siugle sou, auother two, 
and a thrid many ; the only son receives one share iu right 
of his father, the two sons take one share appertaining to 
their father, and similarly the many sous obtain oue share 
due to their father. Although, by the shares being thus 
adjusted through fathers, there might occur inequality in 
the shares of sons by different fathers, yet such a mode of 
adjustment must be observed as being expressly enjoined. 
Bmriti. Chan. Chap. VIII, Cls. 4, 5. 


• The above translation of the said text of Ydjnavalkya is made by the 
Translator of the Smriti Chandrikd. 

* This term refers to the grandsons, or greabgrandsons, ss the esse msy 
he,— Note by the Translator. 

t Smri Cian. Chap. VIII, Cl. S. 


Authority 


Authority. 
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Authority. 


Authority. 


Authority. 


Where among uuseparated brothers having sons, one 
dies, and his son has received no share from his grand- 
father, and the grandfather dies,* 

KatyAyana says: — Should a younger brother [anuja 

(a)] die before partition, his share shall be allotted to his 
son, provided he has received no fortune (6) from his grand- 
father ; a son’s son shall receive his father's share from his 
uncle or from his uncle’s son.f 

(a) The term ‘anuja'% has been used in the text to denote a 
deceased brother in general, whether he be a junior or senior 
brother. — Smri. Chan. Ciiap. VIII, Cl. 0. 

(o) The younger son (anuja) denotes also that the eldest (is 
bound to portion off his brother’s sou). — Vyav. Mayu. Chap. IV, 
Sect, iv, § 21. 

(b) “ Fortune” means the wealth called 1 heritage.’ — Smri. 
Chan. Chap. VIII, Cl. 6. 

Where there may be several sons of a deceased brother, 
then, too, the same author* — 

KAtyJLyaNA states : — The same shall be allotted equita- 
tably to all the brothers.(c)f 

(c) Shall be allotted equitably to all the brothers.] Shall be 
divided in equal shares among all the sons, according to the 
principle. — “ Equality is the rule where there is nothing laid 
down to the contrary. — Smri. Chan. Chap. VIII, Cl. 7. 

Again says — 

Katyayana : — Or (if that grandson be also dead) let hia 
son take the share ; beyond him succession stopa(dj.t 

(d) ‘ Stops’ at the great-grandson. We must thus 
understand it : ‘ The son of the great-grandson, or the 


• Smri. Chan. Chap. VIII, Cl. «— S. 

t .Smri. Chan. Chap. VIII, Cl. 0 — 8 ; Vyav. Uayi. Chap. IV, Sect ir, 
8 81 Ft Hi. (Sow.) p. 199. 

t The term " anuja" in Sanakrit meana a younger brother. 
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rest, will not, on the death of the father [grandfather, and 
great-grandfather, without interval after the death of the 
great-great] grandfather, obtain his wealth, being of another 
[line], so long as his son, or other [heirs] are alive. In 
default of son, grandson, [and great-grandson] in the 

f eueral [family] only, he also will take [the succession]. 
r yav. Mayii. Chap. IV, Sect, iv, § 22. 

The meaning is, that the son of the grandson of the de- 
ceased proprietor takes, in default of his father, the share 
of his father. Where there is no such son too, (i. sou of 
the grandson.) but his sons are in existence, they, as the 
descendants of the deceased proprietor, do not take a share 
in the property of their great-great-grandfather. The 
right of inheritance here ceases. — Smri. Chan. Chap. VIII, 
Clause 9. 

The objector asks — “ how does a great-grandson at least 
take a share in his great-grandfather’s property ; the right 
by birth being ordained by law only where the son or grand- 
son inherits the property of his father or graudfather ?” 

This is true, but a great-grandson has been declared enti- 
tled to his great-grandfather’s property, just on the same 
principle on which a son and the like have been declared 
entitled to their mother’s property. This is simply because 
they survive the deceased, and offer funeral oblations to her. 
It has hence been properly declared — “ Let his son take the 
share.” It must heuce be understood that whoever, by reason 
of the deceased proprietor being related to him as father, 
grandfather, or great-grandfather, offers funeral oblations 
to him, becomes entitled to participate in his (deceased’s) 
property notwithstanding that the deceased has got other 
sons, graudsons, and the like. Hence, Devala : — “ Sages 
declare partition of inheritable property to be co-ordinate 
with the gifts of funeral cakes.” The meaning is, that 
Man'U and other sages contemplate the partition of in- 
heritance as well as the presentation of funeral oblations 
to extend to the fourth in descent. — Smri. Chan. Chap. 
VIII, Cls. 11—14. 

The heritable right of the great-grandson whose father 
'and grandfather are dead is not only by reason of his pre- 
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seating tlie oblation-cake, but also by his being cousubs- 
tantial with his father and grandfather. A grandson, even 
during the existence of bis father, has, by birth, a heritable 
right in his grandfather’s property, whereas a great-grand- 
son’s heritable right accrues only upon the demise of 
his father and graudfather : such is the distinction.* 

Authority. KAtyIyana expressly declares the heritable right of sons, 
grandsons aud great grandsons : — ■“ Should a son die before 
partition, his son shall be made a partaker of the estate pro- 
vided he had received no fortune (share) from his grandfather. 
He recovers his father’s share from his uncle or uncle’s 
son ; aud the same (proportionate) share shall be according 
to law allotted to all the brothers ; or (if that grandson be 
also dead) let bis son take the share ; beyond him (i. e. 
great-grandson, lineal sucession) stops. f — Vi. Mi. (Sans.) 
page 199. 

The non-inheritability, which is declared of the descen- 
dants beyond the great-grandson, is considered to be on the 
ground of sapinda relation ; but they have certainly heri- 
table right on the ground of being Sakulyas or distant 
kindred. — Vi. Mi. p. 199. 

Although the author of the Mitukshard has not, in the 
Chapter on Inheritance, mentioned the heritable tight of 
the great-grandson whose father and grandfather are dead, 
nor has he cited the above quoted text of KaTyAyana by 
which such descendant’s right of succession is expressly de- 
clared, yet by saying in the Chapter treating of debts that 
“ if the great-grandson and the rest take the inheritance, 
then they must be made to pay (the deceased’s) debts” — he 
has, though iudirectly, recognised the heritable right of the 
great-graudson. Besides, when the Vir-mitrodoya, which 
next to the MitdkaliarA is a high authority of the Benares 
School, and is considered to be an exposition of the laws 
of the Mitdksliard, has plainly laid down the great-grand- 
son’s right of succession, and the authorities of the other 
schools too have done the same, theu such descendant’s 


• See ante, pages 18, 19 

t Vide Coleb. Dig. Vol. Ill, (bond. Ed.) pp. 7, 8, and 82. 
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heritable right must be held to be unquestionably estab- 
lished. Id practice also he invariably inherits in, and 
under, the above circumstances.* 

DeyaLA: — “Partition of heritage among undivided parcen- 
ers, and a second partition among divided relatives living to- 
gether(after re-union,) shall extend to the fourth in descent : 
this is a settled rule. So far (a) relatives are eapindas, or 
connected by funeral oblations ; beyond him (6) the funeral 
cake is rescinded : sages declare (c) partition of inheritable 
property to be co-ordinate with the right of fuueral 
cakes. — Coleb. Dig. Vol. Ill (Lon. Ed.) p. 10. 

(<i) “ So far’’ as the fourth in desceut, relatives or per- 
sons sprung from the same family are eapindas : for ex- 
ample, one gives the funeral cake, the other three receive 
the oblation : hence there is a mutual connexion, by the 
gift and receipt of funeral cakes, between four persons. 
And this connexion of eapindas regards inheritance; but 
the connection of eapindas, in respect of impurity by 
reason of death, extends to the seventh in descent, in- 
cluding the ancestors, who partake of the rice wiped off 
the hand with which the funeral balls are offered. — Coleb 
Dig. Vol. Ill (Lon. Ed.) p. 11. 

(6) “Beyond him (beyond the fourth in descent), the 
fuueral cake is rescinded;” for there is not, between more 
distant relatives, the mutual connexion of giving and re- 
ceiving funeral balls. — Ibid. 

(c) “ Sages declare,” &c. ; — they declare the succession 
of inheritable property to be co-ordinate with the gift of 
funeral cakes. Consequently, he who offers the double set 
of oblations and the funeral cake, succeeds to the heritage. 
—HAd. 


81. The grandson whose father and the great- 
grandson whose father and grandfather are living 
are not entitled to inherit.! 


• See ante, pp. 91—94. 

+ Vide precedent* pp. 196, 217, 222—224. 


Authority. 


VyavatthA. 


Digitized by Google 



98 


VYAVASTHA -chandrikJL 


Authority. The grandson and great-grandson whose fathers are alive 
not offering the oblation-cake by reason of their having no 
right to perform the p&rvana (i. e., to present the double 
set of oblations) have no right to inherit the property of 
their grandfather and great-grandfather. — Vi. Mi. (Sans.) 
page, 181. 
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CHAPTER II. 

RIGHT OF SUCCESSION TO THE ESTATE OF A MAN, WHO 
LEAVES NO SON, SON'S SON, AND (IN THE MALE 
LINE) GREAT-GRANDSON. 


SECTION I. 

Widow’s Right of Succession. 

Yajnavalkya thus relates the order of succession to the 
property of a man, who, beiDg separated and not re-united, 
dies leaving no son ( b ) : — 

“ The wife, and the daughters also, both parents, brothers 
likewise,* and their sons, gentiles, cognates, a pupil, and 
a fellow student (in the Veda): on failure of the first 
among these, the next in order is heir to the estate of a 
man who departed for heaven (a) leaving no son [a-puttra 
(4)]. This rule extends to all (men and) classes (c).” — Vide 
Hit, In. Chap. II, Sect, i, § 2 ; — Vyav. Mayu. Chap. IV, 
Sect, viii, § 1. 

(а) Departed for heaven] Departed for another world. — MU. 
In. Chap. II, Sect, i, § 3. 

(б) Leaving no son ( a-puttra ) — that is leaving no son, son’s 
son, and (in the male line) great-grandson. — Vi. Chi. p. 289. 

The term “ Leaving no sou (a-puttra)" means ‘leaving no heir 
down to the great-grandson in the male line, inasmuch as a 
widow takes the inheritance in the case where there is no male 
issue as far as the great-grandson. — Vi Mi. (Sans ) p. 198. 

“ He, who has not (any of) the twelve descriptions of 
sons already stated, is one ‘ leaving no sons’.” — Mit. Sans. 
p. 20". Vide Colebrooke’s translation, p. 325. 


• “ Brothers likewise ” : — This is understood by Balam Bhatta as 
signifying both brothers and sisters. 
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Yyavaithd. 


Authority. 


Although the author of the Jtitakshard has interpreted 
the term “ leaving no son ( a-puttra )” to mean one who is 
destitute of (any of ) the twelve descriptions of sons, still 
here the term " a-puttra ” (leavin'*' no sou or destitute of a 
son) must be understood to mean ‘ destitute of a grandson 
and great-grandson also ; as otherwise, that is in the case 
of the term ‘son’ being taken to signify only a son, it would 
follow that a wife or widow would succeed notwithstanding 
the existence of a grandson and great-grandson in the male 
line; which is contrary to law as well as to the established 
practice. Therefore, the foregoing interpretation of the 
term ‘a-puttra’ given in the Vivdda-chintamani and Vir- 
mitrodaya is alone proper. 

(c) “To all” — that is, this ride, or order of succession, in 
tho taking of an inheritance, must he understood as extending to 
all tribes, whether the Murdhdvashikta and others in the direct 
series of the classes, or suta and tho rest in the inverse order ; 
and as comprehending the several classes the sacerdotal and the 
rest. — Vide Mil. In. Chap. II, Sect, i, § 4. 

Of a man, thus leaving no male progeny, and going to 
heaven, or departing for another world, the heir or successor 
is that person, among such as have been here enumer- 
ated, viz., the wife and the rest, who is next in order, on 
failure of the first mentioned respectively. Such is the 
construction. In the first place, the wife shares the estate. 
Mil. In. Chap. II, Sect, i, § 3 and 5. Therefore, — 

82. "When a man, who was separated from his 
co-heirs and not subsequently re-united with them, 
dies leaving no son, and (in the male line) grand- 
son and great-grandson, his wife (patni), if chaste, 
and capable of performing sruddhaa and other reli- 
gious acts, takes his inheritance.* 

When a man, who was separated from his co-heirs and not 
subsequently re-united with them, dies leaving no son,f his 


* See Precedents, pp. 227 — 241, 280, 400 and 401 ; see also pp. 473—434. 
t See the last page. 
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widow takes tlie estate in the first instance. — MU. In. Chap. 
II, Sect, i, § 30. 

It is a settled point that on failure of heirs down to the 
great-grandson (in the male line), the wife takes the in- 
heritance of her husband who died separated from, and not 
re-united with, his co-heirs. — Vi. Mi. (Sans.) p. 199. 

As secondary sons are better competent to confer bene- 
fits, temporal and spiritual, on the deceased than the father 
and the like, and are hence his nearer relations, so are 
widows also (as appears from a careful examination of the 
Vedas, Smritis, &c.,) better competent to confer benefits, 
temporal and spiritual, on the deceased than the father 
and the like, and are therefore his nearer relations compared 
with the father and the rest. — Smri. Chan. Chap. XI, 
Sect, i, cl. 3. 


Annotations. 

82. In default of sons, grandsons, and great-grandsons in the 
male line, the inheritance descends lineally no farther, and the 
widow inherits, according to the law as current in Bengal, whether 
her late husband was separated, or was living as a member of an 
undivided family ; bat according to other schools, the widow suc- 
ceeds to the inheritance in the former case ouly ; an undivided 
brother being held to be the next heir. — Macn. H. L. Vol. I, p. 19. 

According to the law, as it prevails in Bengal, where an un- 
divided coparcener dies, leaving a childless widow ; his share does 
not vest in the surviving parceners, but descends to his widow, as 
his heir ; whereas, the Mitahkard. restricts her right of inheriting 
to the case of her husband so dying separated ; allowing her, where 
be dies undivided, a maintenance only. In every other case, uni- 
versally, survivorship takes place, the remaining coparceners con- 
tinuing to administer and enjoy the undivided property, as will 
appear in the chapter on Partition. — Sir. H. L. Vol. 1, (2nd Ed.) 
page 121. 

A re-united parcener dying while the re-uuion continues, 
leaving no issue, but a widow, according to the Milahhara, she is 
entitled to maintenance only, the deceased’s share vesting by survi- 
vorship in his coparceners. — Str. H. L. Vol. 1, (2nd Ed.) p. 234. 


Authority. 


Authority. 
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It is hence inferrible that Manu declared the estate of a 
sonless man inheritable by the father, in default of even 
the widow. — Smri. Chan. Chap. XI, sect i, cl. 3. 

Authority. In default of a great-grandson (in the male line) the 
estate devolves on the widow. — Vi. Chi. p. 289. On this 
subject — 

Authority. Vriddha Manu says “The widow of a sonless man, 
keeping unsullied her husband’s bed UT), and persevering in 
religious observances (e), shall present his funeral oblation 
and obtain (/) also (his) entire share (a)*. — Mit. In. Chap. 
II, sect, i, § G. 

(d) . Keeping unsullied her husband’s bed] Being chaste. — 
Smri. Chan. Chap. XI, Sect, i, cl. 17. 

Keeping unsullied her husband's bed] Not allowing any other 
man to have access to her husband’s bed ; that is, being chaste. 

( e ) Persevering in religious observances] Practising religious 
ceremonies even during the life-time of the husband with hus- 
band's permission, it beiug declared by Shankha and Lik/ata : 
“ The duty of a wife is to commence wilfully the religious obser- 
vances, fastings, sacrifices, &c., with the permission of her 
husband." — Smri. Chan. Chap. XI, Sect, i, Cl. 17. 

It is hence to be understood that the author of the 
passage indirectly points out that a patni, to inherit her 
husband’s estate, must also bo a pious woman. — Smri. 
Chan. Chap. XI, sect, i. Cl. 18. 

Persevering in religious observances] Performing the duties of 
widowhood. t Vide Coleb. Dig. Vol. Ill, p. 479. 


* Pi. Chi. p. 288. — Smri. Chan. Chap. XI, sect i, § 15. — Vi. Mi. 
(Sans.) p. 193. 

t The duties of widowhood are as follows : — 

VtXsa : — After the death of her husband, let a virtuous woman observe, 
the duty of continence, and let her daily, after the purification of the bath 
present, from the joined palms of her hand, water mixed with til (aesamum) 
to the mnna of her husband. Let her day by day perform with devotion 
tho worship of the Gods, and the adoration of Vishnu, practising constant 
abstemiousness. Bhe should give alms to tho chief of the venerable for 
increase of holiness, and keep the various fasts which are commanded by 
sacred ordinances. A woman who is assiduous in the performance of duties 
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(}) The words “ obtains also” have been used (in the above 
teit of Yriddha Man’o) to show that a putnl who, by reason of her 

conveys her husband, though abiding in another world, and herself (to 
a region of bliss). 

Maxu -Let her emaciate her body, by living voluntarily on pure flowers, 
roots and fruits ; but let her not, when her lord is deceased, even pronounce 
the name of another man. Let her continue till death forgiving all in- 
juries, performing harsh duties, avoiding every sensual pleasure, and prac- 
tising the incomparable rules of virtue, which have been followed by such 
women as were devoted to one only husband. Many thousands of BrdJimanas 
having avoided sensuality from their early youth, and having left no issue in 
their families, have ascended (nevertheless) to heaven. And like those abs- 
temious men, a virtuous wife ascends to heaven, though she have no child, 
if, after the decease of her lord, she devote herself to pious austerity. But 
a widow who, from a wish to bear children, slights her (deceased) husband 
(by marryiog again,) brings disgrace on herself here below, and shall be ex- 
cluded from the seat of her lord. — Chap. v. 

Yam a : — Let her continue, as long as she lives, performing austere duties 
avoiding every sensual pleasure, and cheerfully practising thoso rules of virtue 
which have been followed by such women as were devoted to one (only hus- 
band.) Neither in the Vedas , nor in the sacred code, is religious seclusion 
allowed to a woman : her own duties, practised with a husband of equal class, 
are indeed her religious rites : this is the settled rule. Eighty-eight thousand 
holy sages of the sacerdotal class, superior to sensual appetites, and having 
left no male issue, have ascended (nevertheless) to heaven. Like them a 
damsel, becoming a widow, and devoting herself to pious austerity, shall 
attain heaven though she have no son : this Manu, spring from the Self- 
existent, has declared. — 

Vision? -.—After the death of her husband, a wife must practise aus- 
terities, or ascend (the pile) after him. 

HXkIta: — L eaving her husband’s favorite abode, keeping her tongue, 
hands, feet and (other) organs in subjection, strict in her oonduct, all day 
mourning her husband, with harsh duties, devotion, and fasts to the end of her 
life, a widow victoriously gains her husband's abode, and repeatedly acquires 
the same mansion with her lord, as in thus declared : “ That faithful woman 
who practises harsh duties after the death of her lord, cancels all her sius, 
and acquires the same mansion with her lord." 

Vrielasfati : — A wife is considered as half the body of her husband, 
equally sharing the fruit of pure and impure acts : whether she ascend 
(the pile) after him or survive for the benefit of her husband, she is a faithful 
wife. Strict in austerities and rigid devotion, firm in avoiding sensuality, 
and ever patient and liberal, a widow attains heaven, even though she have 
no son. 

Smriti : — “ Only one meal each day should ever be made (by a widow,) 
not a second repast by any means ; and a widowed woman, sleeping on a 
bedstead, would cause her husband to fall (from a region of joy.) She must 
not again nse perfumed substances : but daily make offerings for her husband 
with i-nKt-grass, til and water. In the months of Boishakha, Kdrtika , and 
to dgha, let her observe special fast*, perform ablutions, make gifts, travel to 
places of pilgrimage, and repeatedly utter the name of VwAnu. 

KattXyaxa : — Though her husband die guilty of many crimes, if she 
remain ever firm in virtuous conduct, obsequiously, honouring her spiritual 
parents, and devoting herself to pious austerity after the death of her 
husband, that faithful widow is exalted to heaven, as equal in virtue to 
Arundbsti. 

Vide Ralndkara , and Coleb. Dig. VoL II, (Lond. Ed.) pp. 460 — 465. 
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marriago, acquired ownership* but of a dependent character over 
the entire property of her husband, obtains on his demise, in- 
dependent powert over it. — Smri Chan. Chap. XI, Sect, i, Cl. 19. 

In the second hemistich of the passage, an inverse order 
in point of construction must be observed. It must be con- 
strued that a Patni possessing the qualifications referred 
to, ought exclusively to take, first, the whole estate of her 
husband and then offer his funeral oblations ; and that, 
during her life-time, neither the brother nor the rest are 
competent either to take the inheritance or to perform the 
obsequies. — Ibid., Cl. 10. 

Since a woman has not yet performed the duties of widow- 
hood and the like, how can she have a title to the inherit- 
ance immediatelg after the death of her husband ? She has 
an immediate title, because she is disposed to perform those 
duties. — Coleb. Dig. Vol. III. (Lond. Ed.) p. 479. 

(g) In the following passago of PrAjapati the meaning of the 
words “funeral oblations" and “ entire” (used in the above text 
of Vriddha Manu) has been explained : “ Having taken his 

movable and immovable property, the precious and the base 
metals, the grains, the liquids and the clothes, let her duly offer 
his monthly, half-yearly, and other funeral repasts. With presents 
offered to his manes and by pious liberality, let hor honor tho 
paternal uncles of her husband, his spiritual parents (guru), 
and daughter’s sons, the children of his sisters, his maternal 
uncles, nnd also aged and unprotected persons and guests. — 
Smri. Chan. Chap. XI, Sect, i, Cl. 20. 

Authority. In conclusion, it is to be understood, that the law allow- 
ing a widow (patni) to take the entire share of her 
husband, is applicable to the case of a parcener dyiug 
divided, J and without re-union. — Ibid., Cl. 54. 


* This is according to the text “ Wealth common to the married pair.” 
Soo Sanscrit, page 97. 

+ This independent power, however, is only in religious acts and legal 
necessities. See Vyavatlhis 103, 101 and the authorities, &c., relative thereto. 

J From its being laid down that a widow becomes entitled to succeed 
where the husband dies divided, it is understood that where tho husband 
dies undivided, his father, brother, or tho like, who lived in union with him 
takes the property of the soilless man .—Smri. Chan, Chap. XI, Sect, i, 
Cl. 25. 
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VrIHASPATI, therefore, observing that wives are more 
closely allied to the deceased than any one else by reason 
of their conferring benefits, temporal and spiritual, on him, 
holds (by the following passage) that the widows alone 
are entitled to inheritance in default of secondary sous, 
notwithstanding the existence of the father and relations 
as far as sakulyas. 

Vrihaspati : — In Scripture (h) and in the code of law Authority, 
(it, as well as in popular practice (j), a wife (patrvC) is 
declared by the wise to he half of the body (of her hus- 
band), equally shariug the fruit of pure and impure acts. 

Of him whose wife is uot deceased, half the body survives. 

How then should another take his property, while half his 
person is alive. Let the wife of a deceased man, who left 
no male issue, take his share, notwithstanding kinsmen, 
a father, a mother, or uterine brother, he present. Dying 
before her husband, a virtuous wife [ pati-vrata * (()] partakes 
of his consecrated fire { ayni-hotru ifc)] : or, if her husband 
die (before her,) she takes his wealth : this is a primeval 
law'. Having taken his movable and immovable property, 
the precious and base metals («t), the grain, the liquids, 
and the clothes, let her duly offer his monthly, half yearly 
and other srdddhaa or funeral repasts. YVitli presents 
offered to his manes [kavyam (n)] and by pious liberality 
[prtrtom (o)]. let her honor the paternal uncle of her hus- 
band, his spiritual parents, and daughter’s sons, the children 
of his sisters, his maternal uncles, and old men [vriddha 
(p)~\ and unprotected persons, guests and females \striyah 
m- Those near and distant kinsmen, who become her 
adversaries, or who injure (her) property, let the king 
chastise by Inflicting on them the puuishmeut of robbery, f 


• PaUvratd (composed of *patC a husband, and * vrata ' a religious obli- 
gation) means a woman who never violates her marriage vow : whence Mr. 
L’olebrooke has rendered it by “a virtuous wife," Krishna Swrfml Ayer by 
44 a chaste woman," and Baboo P. C. Tagore by “a faithful wife.” 

*f* In the Ddya-bhdga and other Bengal authorities, all of these Vackanat 
or texts have been cited as of Vrihaspati, while in the Vivdda-chintdmani, 
Yira-mUrodoya and Hmriti-ehandrikd most of them have been quoted as such 
and the rest as of PrAjafati, but in the Vyavaheira-maydicha only a few of 
them have been cited as being of Prajapati. See Ddya-bhdga, Chap, XI, 
Sect. i. § 2, — Caleb. Dig. Vol, III, (Loud. Ed.) p. 458 Vivdda-chiittdmani 
pp. 289,290 ; — Vir-milrodoya (sau b.) pp. 198-195 ; — Smriti-chandriid, Chap. 
XI, Sect, i, Cls. 4 and 12; see also Mitdkshard (Chap. II, Sect. i. § .6) in 
which only one of the above verses has been cited. 

14 
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(A) In Scripture] In the Veda (which sayB ) : “She who i« 
a wife (patni) is half of her husband’s body ( dtmanah ) itself.’’* 
The word ‘dtmanah.' means body. — See Smri. Chan. Chap. XI, 
Sect, i, Clause G. 


(i) In the Code of law] In the Dharma Sh&ttra (wherein it is 
laid down thus) : “ Of him whose wife drinks wine, half his body 
sinks. In the case of him, half of whose body has sunk, no 
expiation is prescribed.” — Ibid., Cl. 7. 


* If the wife be half the body of her husband, may Bhe not exclusively 
take his wealth, although none, or other male descendants be living ? No ; for, 
the Scripture says : — “ It is a person’s own soul whichis born to him (or her) as 
aeon." Manu also says .—“The husband, after conception by hia wife, be- 
comes himself an embryo, and is born a second time here below ; for which 
reason the wife is called jdyd, since by her he is born (j&yatt) again." (Ch. 
IX, v. 8.) So also say Sankua and Likhita : — “ Let a priest take the hand of 
a woman equal in class ; the bodies of his ancestors are born again of her. 
Let him figuratively address his own soul in the i>erson of his son : 'Sprung 
from the several limbs, (especially) from the breast, thou my soul art called 
ton: may est thou live for a hundred years? For the benefits conferred on 
parents, thou, my soul, art called son ; because thou deliverest ( trdyate) 
from the hell called ‘ put,' therefore thou art named ( put-tra) son." And it 
appears from these, that a son or other descendant is consubetantial with the 
father and other ancestors. (See Coleb. Dig. VoL IH,p. 459.) Further, Manu 
and Vishnu Bay : — " Since a son delivers (trdyaU) his father from the hell 
called 4 put,' therefore he is named 4 puttra ’ by the Self -existent himself." {Manu 
9,138; Vishnu 16,43.) So says also Habit a : “ Certain hells are named pul 
and chhinna-tautu, a son is therefore called puX-lra, because he delivers hia 
father from those regions of horror.” In like manner S AKKRA and Likhita. 
declare : “ A father is exonerated in his life-time from the debt to his own 
ancestors, upon seeing the countenance of a living sou : he becomes entitled 
to heaven by the birth of his bod, and makes his own debt devolve on him. The 
sacrificial hearth, the three vedat, and sacrifices rewarded with ample gratui- 
ties, have not the sixteenth part of the efficacy of the birth of an eldest son." 
Thus also Manu, Sankha, Likhita, Vishnu, Vashishtha and HIrita : "By 
a son, a man conquers worlds ; by a son's son, he enjoys immortality ; and, 
afterwards, by the sou of a grandson, he reaches the solar abode.” (Manu 9 : 
137; Va8hibhtha 17-5; Vishnu. 15-45). Yagnyavalkta likewise says: 
*' The continuance of race and attainment of heaveu depend on a son, grand- 
son and great-grandson (1. 78)." Thus since the sons and other male descen- 
dants produce great spiritual benefit to their father or ancestor from the 
moment of their birth, and they preseut the oblation cake at the parrot to 
their deceased father, the proprietary right of sons and the rest is ordained, 
as already inferible from reasoning ; because the property devolving upon 
sons and the rest benefits the deceased ; and since there can be no other 
purpose of speaking of the various benefits derived from sons and the rest, 
while ti eating of inheritance, it appears to be a doctrine to which Manu 
assents, that the right of succession is grounded solely on the benefits con- 
ferred. It, therefore, clearly appears that the estate of the deceased should 
go first to the son, grandson, and great-grandson, aud on failure of the son and 
the rest, the succession should devolve on the widow : aud this ia reasonable. 
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( j J In popular practice] III the Shdstra exhibiting the lavs 
sanctioned by popular usage (wherein it is provided) : “ Which 
learned will reuouuce a wife, who is half of the body 1” — Smri. 
Chan. Chap. XI, Sect, i, Clause 8. 

(i) By the word — “ Agni-hotra ,” ( used in the text ) is meant 
the fire belonging to the consecrated hearth, — Ibid, Cl. 12. 

(!) * Pati-vrald’ is thus defined by IliufrA : “She, who suffers 

pain when her lord eudures it (that is becomes affected in mind 
by similar anguish), is cheerful when he is so, in his absence 
pines under the anguish of separation, and is squalid ( through 
the neglect of ornament and dress), and who dies when he expires 
( that is follows him in death) is considered a pati-vratrd sddhwC’ 
Vide Coleb. Dig. Vol. Ill, (Loud. Ed.) p. 462. 

But here ‘pati-vratd’ (a faithful wife) means a chaste wife. 
11 Faithful wife” does not here signify one who immolates herself 
on the funeral pile of hor husband, for she cannot then inherit 
her husband’s estate. — Vi. Chi. (Sant.) p. 152. See P. C. Tagore’s 
English Translation, page 290. 

A chaste woman ( pati-vrald J] A virtuous womau or one that 
lives with her husbaud, associating with him in the performance 
of the rites ordained by the Sruti and Smriti, and observing 
fasting, and other religious ceremonies. — Start. Chan. Chap. XI, 
Seot. i, Clause 12. 

The terra ndri ( woman ) means a wife of the rank of a patnl. 
That she is such a wife is apparent from her being said to be the 
partaker of consecrated fire. To a wife competent to associate 
with her husbaud in the performance of religious rites, Vhiiias- 
fati gives preference over the brother and like in point of per- 
forming the rites relating to the manes. — Ibid., Cl. 13, 14. 

(m) Base metals] Brass, lead, and the like. — Smri. Chan. 
Chap. XI, Sect, i, Cl. 20. 

(n ) With presents offered to the manes (kavyam)] With hoiled 
rice offered in honor of departed ancestors. — Ibid. 

( o ) By pious liberality (pui-tam)"] By presents, Ac., made for 
the construction of wells, tauks, and the like. — Ibid. 

Here by the mention of the trdddhat that a widow must per- 
form, it is meant that she shall ulso perform tho deceased’s trdd- 
dhas prior to the tapindi-karana, and also celebrate obsequies 
annually, and take the estate of her lord. What has been said 
above is applicable to the estate of such husbaud as has been 
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Rule. 


Rule. 


Authority. 


separated from his co-heirs — Ft. Chi. Sana. pp. 151, 15'?. See 
P. C. Tagore’s Translation, page 290. 

(p ) The term “old men ( vriddah )” signifies also learned men ; 
for it is exhibited in the Dictionary of Amara among the Syuo- 
nyma of learned. — Coleh. Dig. Vol. Ill, (Loud. Ed.) p. 460. 

( q) Females] The widows of her husband’s sons and the rest. 
—Ibid. 

The rule hence inculcated is, that a patni having taken 
the eutire property of her husband inclusive of immovables, 
must, by presents to the relatives of her husband iu propor- 
tion to the wealth (derived by her), perform acts (within the 
competence of a female to perform) calculated to obtain final 
happiness for her lord and herself. — Vi. Mi. (Sans,) page 
193. — Vide Smri. Chan. Chap. XI, Sect, i, Cl. 21. 

Therefore, in the case contemplated by Sangraha-kAra, 
the only rule that can be recognised is that the qualifica- 
tions described by Vriddha Manu* are all that are required 
in a female to entitle her to inherit the whole estate. — 
Smri. Chan. Chap. XI, Sect, i. Cl. 55. 

Vishnu : — The wealth of him who leaves no male issue 
goes to his wife ; on failure of her, to his daughter ; if there 
bo none, to the father; if he be dead, to the mother; on 
failure of her, to the brothers; after them, to the brothers’ 
sons ; if none exist, it passes to near kinsmen [bandhus (r)] ; 
in their default to distant kinsmen [sakulyas (s)] ; on fai- 
lure of these, to the pupil ; in his default, to the fellow-stu- 
dent in theology, for want of these, the property, excepting 
that of a Brahmin, escheats to the king.-f- 

(r) By ‘ Bandhtu’ is here meant sapindat or kinsmen allied by 
funeral oblations ; and by 1 sakulya persons from the same pri- 
mitive stock ( aa-gotraa ). — Vi. Chi. (Sans.) p. 151. 

Here, by Bandhus is meant sapindas, and by ‘ sakulyas’ is meant 
persons of the same gotra or primitive stock ; because if the term 


* See on It, page 102. 

+ This text of Vishnu being in proee, ia cited with some variations in 
the reading, and is not to be found in full in all of the books iu which it is 
quoted. Vidt Vi. Mi. ( Sans.) p. 185 ; — Vi. Chi. p. 288; — Mit. In. Chap. IV, 
Sect, i, § 6 Smri. Chan. Chap. XI, Sect, iv, Cl. 9.— Kyov. Mnyit. Chap, 
iv, Sect, vlii, § 14. 
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bandhut be taken here to mean the father’s bandhus, and the rest, 
to be hereafter enumerated,* then there would be a deviation 
from the order of succession laid down by the prince of con- 
templative sages (YijNAVALKTA).t Vi- . /‘Jp . 

In conclusion, it is to be understood, that the law allowing 
a patni to take the entire share of her husband, is appli- 
cable to the case of a parcener dying divided, and without 
re-union. — Smri. Chan. Chap. XI, Sect, i, Cl. 54. 

“ Patni (wife) 1 ' signifies a woman espoused in lawful wed- 
lock ; conformably with the etymology of the term as 
implying in a connection with religious rites.} — Mit. In. 
Chap. II, § 5. 

By the term 'Patni’ i3 meant a woman espoused in lawful 
wedlock, according to a rule of Panini . — Vir. Mi. (Sans). 
page 193. 

At present, however, — 

83. A woman of the same class with her hus- 
band and espoused in lawful wedlock can alone be 
a patni, marriage with a damsel of an unequal class 
having been prohibited in the kali age.§ 

Vrihat Ndradiya Purdna after citing “ Undertaking sea 
voyages (to circumnavigate the ocean) ; the carrying of 
( kamandalu or) waterpot (by a householder) ; the marriage 
of twice-born men with damsels unequal in class :** adds, 
“ The wise have declared, that these practices must be avoi- 
ded in the kali age.” — Vide Coleb. Dig. Vol. III. (Lond. Ed.) 
page 141. 

The Aditya •purdna too, after citing “The filiation of 
any but the dattaka and ourasa is not admitted ; and also 


* Vidt Sect. IX. f See ante, page. 99. 

7 Conformably with the etymology] A rule of grammar contained in the 
PSnini 

According to Amaba's definition — Patni ia a wife who ie married in the 
legal form, who is (as It were) a second self (to the huaband), and who it 
an associate in religious rites. 

8 See the Chapter on Marriage. 


Conclusion. 


Patni defined. 


Vyavcuthd. 


Authority. 


Authority. 
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the marriage of regenerate men with girls of unequal claas,” 
and other parts of law, proceeds — “ These (practices) were, 
at the beginning of the kali age, judicially abrogated by 
wise legislators with an intent of securing mankind from 
evil. The ordinances of Sddhus* are of equal authority 
with the veda8 . — Vide Coleb. Dig. Vol. Ill, (Load. Ed.) 
page 142. 

The marriage of a Shddra with a woman of another class 
has been prohibited by Manu himself, who says : — 

“ For a Shudra is ordained a wife of his own class, and no 
other ; all produced by her, shall have equal shares, though 
she have a hundred sons. — Chap. IX, v. 157. 

Vyavaithi. 84 . According to the Smriti-chandrikd, even of 
the wives of the same class, she who was married 
by being bought is not entitled to inherit from her 
husband, by reason of her not being a patni, and, 
as such, not being entitled to perform srdddhas and 
other religious rites and ceremonies. 

Authority. The wife, ' patni, ' means a wife lawfully wedded in one 
of the approved forms of marriage, Brdhma or the like, 
capable of conferring on the wife a power to associate with 
her husband in the performance of religious sacrifices ; it 
being also declared by Panini that “ the terra 'patni' (a 
wife), anomalously derived from ‘ pati’ (husband), is em- 
ployed when connection with sacrifices (meaning religious 
rites) is indicated.” The term ‘ Patni’ applies to a wife of 
no other kind. Hence a wife bought (as in dsara marriage 
&c.,) is not called “patni," there not being in her that con- 
nection with religious rites which is essential to a ‘patni.’ 
Accordingly in another Smriti : “That woman who has been 
purchased for value paid is not styled a ‘ Patni' ; she asso- 
ciates neither in rites relating to deities, nor in rites relating 
to the manes. The learned call her a slave (dast).” 
When a wife is not a 'patni’ she is capable of conferring 
temporal benefits only. In order to show that a wife, not 
being a 'patni' is incapable of conferring spiritual benefits i 


* By tidAtu u here meant the holy sages and legrilators. 
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it is said that the learned call such a wife a slave or “ ddsi." 
Hence, by the term “ patni ’ being used in the text of Vri- 
h asp ATI above quoted, before the phrase “ takes his share,” 
it is shown that, to entitle a widow to inherit the estate of 
her husband, it is essential that she should have been capable 
to perform the rites relating to the manes and the like. 
Smri. chan. Chap. XI, Sect, i, Cl. 9-12. 

PrajApati, therefore, points out, by the following passage, 
that, to such a patni alone, the right of inheritance attaches, 
as is capable of maintaining by her chastity the religious rites 
prescribed by both the scripture and the code of law. “ Dying 
before her husband, a chaste woman [7idrt ] partakes of his 
consecrated fire f agni-hotra] , or if her husband die [before 
her], she shares his wealth. This is a primeval law.’’ — Ibid., 
Cl. 13. See ante p. 104. 

85. But according to the Vir-mitrodoya, a wife 
married as above is not entitled to inherit only in 
the case of there existing a wife married in one of 
the approved forms, whence it is inferred that 
according to that authority the former is entitled 
to inherit on failure of the latter. 

The word patni being used, it appears that a wife married 
in the dsura* or any other (disreputable) form is not en- 
titled to inherit in the event of there existing another wife 
married in one of the approved forms. Thus a text of law : — 
" A woman who has been purchased for value paid is not 
styled a "patni” : she associates (with her husband) neither 
in the rites relating to deities, nor in the rites relating to 
the manes. The Learned call her a slave (dan)." Here 
calling her ‘a slave’ is to intimate that she is incapable of 
associating (with her husband) in the performance of re- 
ligious rites, and not that she should be treated as a slave ; 
since by being married (to her husband,) she cannot be 
another’s wife. Therefore, by the expression “ she asso- 
ciates neither in the rites relating to deities, nor in the rites 
relating to the manes,” she is only prohibited from asso- 
ciating (with her husband in the performance of such 

* When matrimony is contracted by giving property or paying money to 
the governor or gusudian of the bride, it is called Stv.ro. marriage. See the 
Chapter od Ma. ige. 


VyavaithS. 


Authority. 
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rites). Thus by the (use of the) term ‘ patni ’ it is iuti- 
mated that to entitle her to inherit (from her husband) it 
is essential that she should have been capable of perform- 
ing the rites relating to the manes and the rest. Accord- 
ingly Prajapati, (by the following text,) points out that 
the wife who is capable of associating (with her husbaud) 
in the performance of the rites prescribed in the Veda and 
Smriti, and who is pati-vratd, is alone entitled to inherit 
the estate (of her husband) : — “ Dying before her husband, 
a chaste ( pati-vrata ) woman partakes of his consecrated fire 
( agni-hotra ), or if her husbaud dies (before her), she shares 
his wealth.”* — Vi. Mi. (Sans.,) p. 193. 

The right of a widow [ patni ] to inherit arises only where 
the husband dies divided in estate.’f Accordingly Vrihas- 
PATI : — “Whatever property a man possesses of every kind 
after division, whether mortgaged or other, the wife [Jaya] 
shall take after the deatli of her husband, with the excep- 
tion of fixed property. ”(*) — Smri. Chan. Chap. XI, Sect i, 
Clause 23. 

The purport of the text is, whatever is the property of a 
deceased husband, whether consisting of movables or im- 
movables, whether pledged or otherwise, the widow alone 
takes, where the husband was a divided member of the 
family. — Ibid. Cl. 24. 

The word ‘ Jdyd', used in the above text of Vrihaspati, 
means a wife who is a ‘patni.’ — Ibid. CL 25. 

(«) With the exception of fixed property] This exception is 
applicable to a patni who has not even a daughter, for, if 
it were to be held applicable to every widow generally, the 
passage would be inconsistent with that of Prajapati : 

“ Having taken his movable and immovable property, the 
precious and base metals, the grains, liquids, and the 
clothes, &c.”* — Ibid. Clause 25. 

The inconsistency cannot be attempted to be removed by 
saying that the text of Vrihaspati is applicable to a case 

* Ante pages 104, 105. 

+ From its being laid down that a widow becomes eutitled to succeed 
where the husbaud dies divided, it is understood that where the husband 
dies undivided , his father, brother, or the like, who lived in union with him 
takes the property of the iasueloaa man. — Smri. Chan. Chap. XI, Sect, i, 
Clause. 25. 
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where the husband dies undivided, or where the widow does 
not lead a virtuous life. — Smri. Chan. Chap. XI, Sect, i, 
Clause 26. 

To prevent any such construction being put upon the 
passage, the same author [Vhihaspati] has stated : — “ Even 
if virtuous, aud if partition have been made, a woman is 
not fit to enjoy real property.” The object of this passage 
is to explain that real property being the means of subsist- 
ence among the descendants of a Hindu family, is inherit- 
able only by a widow that has got issue, and that therefore 
a widow [pafn-f] having no issue, has no title to inherit 
the property although she may be virtuous aud the family 
divided. — Ibid., Cl. 27. Consequently, 

According to the Smriti-chandnkd — 

86. The widow who has no daughter cannot 
inherit the immovable property of her husband, 
notwithstanding that she be virtuous and the pro- 
perty divided, but she alone who lias a daughter 
inherits immovable as well as movable property. 

As for this text of VRIHASPATI : “Whatever property a 
man possesses, of every kind, after division, whether mort- 
gaged, or other, that the wife, [in whatever form married, 
juya] shall enjoy after the death of her husband, with the 
exception of fixed proper'.;/. Even if virtuous and if 
partition have been - made, woman is not fit to enjoy real 
property’’ it, according to the Smriti-chandrikd, refers to 
a wife who has not [even] a daughter, for a woman having 


Annotations 

86. According to the doctrine of the Smrili-CAandrUd, which is 
of great and paramount authority in the south of India, a widow, 
being the mother of daughters, takes her husband’s property both 
movable and immovable, where the family is divided ; but a child- 
less widow takes only the movable property. Where there are two 
widows one the mother of daughters and the other childless, the 
former alone takes the immovable estate, and the movable pro- 
perty is equally divided between them.— Macn. II, L. Yol. I, p. 21. 

u 


Vyataithd. 


Further 
A uthority. 
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a daughter obtaius the fixed property also. Madhava, again, 
considers it to relate to the prohibition of sale, or other 
transfer of real property, by a widow, without the concur- 
rence of the heirs. — Vyav. Muyu. Chap. IV, Sect, viii, § 3. 

The author of the Vtra-mitrodoya, however, disapproves of 
the above doctrine of the Smriti-chandrikd by saying 
that as the doctrine in question is not laid down in the 
Madana-ratna, M itdkshara, Kalpa-taru, and (in the book 
of) Halayudha and all other hooks, the same must be a 
groundless one. — Vide Vi. Mi. (Sans.) p. 193. 

Passages, adverse to the widow’s claim, likewise occur. 
Thus NArada has stated the succession of brothers, though 
a wife be living ; and has directed the assignment of a 
maintenance only to widows. — “ Among brothers, if any 
one die without issue, or euter a religious order, let the 
rest of the brethren divide his wealth, except the wife’s 
separate property. Let them allow a maintenance to his 
women for life, provided these preserve unsullied the bed 
of their lord. But, if they behave otherwise, the brethren 
may resume that allowance.” M.ANU propounds the succes- 
sion of the father, or of the brother, to the estate of one 
who has no male offspring : “ Of him, who leaves no sou, 
the father shall take the inheritance, or the brothers." He 
likewise states the mother’s right to the succession, as 
well as the paternal grand-mother’s : ” Of a son dying child- 
less, the mother shall take the estate, and, the mother also 
being dead, the father's mother shall, take the heritage.” 
Sankha also declares the successive right of brothers, and 
of both parents, and lastly of the eldest wife : “ The wealth 
of a man, who departs for heaven, leaving no male issue, 
goes to his brothers. If there be none, his father and 
mother take it : or his eldest wife.” KaT5tAyANa too says, 
“ If a man die separate from his coheirs, let his father take 
the property on failure of male issue ; or successively the 
brother, or the mother, or the father's mother.” — Mit. In. 
Chap. II, Sect, i, § 7. 

But VijnAxeswara, the author of the Mitdkshard, 
after fully discussing the matter set forth in the passages 
that are adverse to a widow’s claim, has laid down as 
follows : — 
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“ Therefore, it is a settled rule, that a wedded wife, being 
thaste, takes the whole estate of a man, who being separated 
from his co-heirs and not subsequently re-united with them, 
dies leaving no male issue." — Mit. lu. Cliap. II, Sect, ii, 
paragraph, 39. 

The above is followed and adopted, though not exactly 
in the same words, in all the Digests of the Beuares and 
other schools. 

Thus the Vtra-mitrodaya : — “It is a settled rule that the 
widow of a mau who was separated from his co-heirs 
and not subsequently re-uuited with them, inherits his 
estate in default of heirs down to the great-grandson iu 
the male line.’’ — VI mi. (Sans.) p. 199. 

So the Vivdda-chintamani: — “The conclusion is that, 
on failure of (heirs), down to the great-grandson of her 
husband, the chaste wife is entitled to iuherit his estate. 
What is said above, is applicable to the case of a husband 
who has taken his share from his co-heirs.” — Vi. Ch. (Sans.) 
page 152. See P. C. Tagore's Translation pp. 290, 291. 

So also the Smriti-chandrilci: — “In conclusion it is to be 
understood, that the law, allowing a patni to take the 
entire share of her husband, is applicable to the case of a 
parcener dying divided and without re-union.’’ — Smri. 
Chan. Chap. XI, Sect. I, Cl. 54. 

87. A widow being entitled to inherit the divided 
share or property of her late husband, it has been, 
by parity of reasoning, determined that, she is 
entitled to inherit also such property as was sepa- 
rately acquired or held by him, or what was vested 
in him, though the enjoyment thereof was post- 
poned till after a contingency.* 

Because such property not being held in common with any 
one else, is of the nature of a divided property. 


• Vide Precedent*, pp. 244 — 251, 443. 


Settled rnle. 


Settled rule. 


Conclusion. 


Conclusion. 


Vyavatlhd. 


Reason. 
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Reason. 


Authority. 


Authority. 


Authority. 


Authority. 


11G vyavasthA-chandrikA 

88. The term “ chaste or virtuous,” and tha 
expression “ keeping unsullied the husband’s bed” 
&c.* being used, as a qualification of the widow 
entitled to inherit, it follows that an unchaste wo- 
man is not entitled either to take inheritance or to 
have maintenance.! 

Inasmuch as she is incompetent to perform the rites 
relative to deities and manes ; and even if she do perform 
them, the performance of such acts by her is vain and fruit- 
less. Thus — 

VyAsA : — 0 ArundJiati ! gifts, fastings, religious rites, 
and good acts of unchaste women are vain ; their religious 
merits also, O, spotless beauty, are fruitless.! — v. 734 of 
Chapter 137 called the Parijila-harana ef the book enti- 
tled the Hari-bav.sa in the Mahd-bhdrat~. 

A wife, if faithful to her husband, takes his wealth ; not if 
she be unfaithful. — Vyav. Mayd. Chap. IV, Sect, viii, § 2. 

KAtyAyana Let the widow' succeed to her husband’s 
wealth, provided she be chaste. — Vyav. Mayd. Chap. IV, 
Sect, viii, § 2; — Mit. In. Chap. II, Sect, ii, § 2. 

KAtyAyana : — A widow who does malicious or injurious 
acts (a), who has no sense of Bhame, who squanders away 
money, and who is bent upon committing adultery, is held 
unworthy of wealth [<lhay.a ('6)]§. — Smri. Chan. Chap. XI, 
Sect, i. Cl. 47. 

(b ) Wealth ( dhana ) means wealth or a share of land assigned 
for maintenance, Ac. — Ibid. 

The meaning is, that a widow, subject to any of the four 
vices above described, is not entitled to enjoy the raainte- 


* Anlt pages 102, 105, 107, 115. t Vidt Precedent*, pp. 251 — 253, 402, 40S. 
J t-irfe B. L. R. Vol. V. p. 860. 

§ The translation of the above text as contained in the 1'yaroAora Atari- 
Vin, and Virdda chintdmani, differ* in some respect* from the above, and 
slightly from each other. See Vyar. Atari. Chap. IV. Sect. VIII f 8, and 
Vi. Chi. p. 265. 
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nance so allotted. The term “ dhana (wealth)’’ used in the 
text, refers also to food and raiment. — Ibid. 

(a) Who does malicious or injurious, acts, <kc.] This shows 
that the kindred should demaud the peculiar property from such a 
woman. — Pi. Chi. p. 366. 

NAraDA: — L et them (i. e. brothers) allow a maintenance Authority, 
to his (the deceased brother's) women for life, provided 
these preserve unsullied the bed of their lord. But, if they 
behave otherwise ( c ), the brethren may resume that allow- 
ance.* 

( c ) If they behave otherwise.] If they pursue au incontinent 
course. — Smri. Chan. Chap. XI, Sect, i, Cl. 48. 

YAjsavalkya : — Their childless wives who preserve Auth °rity. 
chastity must be supplied with food and apparel ; but dis- 
loyal and traitorous id) wives shall be bauished from the 
habitation. — Coleb. Dig. Vol. Ill, (Lou. Ed.) p. 324. 

(d) Traitorous wives] This term, according to the Ratndkara, 
positively denotes treason, such as the attempt to administer 
poison or the like, not merely a contentious spirit. Consequently 
the same married wife who ought to be banished from the habit- 
ation by her husband, shall, in like manner, be expelled by his 
brothers and the rest. — Ibid. 

For other authorities on the above point see the Chapter 
on " Exclusion from Inheritance.” 

PrajApati, therefore, points out, by the following passage, Authority, 
that, to such a patnt alone, the right of inheritance at- 
taches, as is capable of maintaining by her chastity the 
religious rites prescribed by both the Scripture and the code 
of law. “ Dying before her husband, a obaste woman [ndri] 
partakes of his consecrated fire [nQui-hotra], or if her hus- 
band die [before her], she shares his wealth. This is a 
primeval law.” — Smri. Chan. Clause 12. 

By the word “ Agni-hotra” used in the text, is meant the fire 
belonging to the consecrated hearth. — Smri. Chan. Chap. XI. 

Sect i, Clause 12. 


* MU. In. Ch»p. IT, Sect, i, 5 7 Smri. Chan. Chap. XI, Sect, i. Chute 
48; — Vyav. Mayi>, Chap IV, Stci. Tiii, 8 6 
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vyavasthA-ciiandrika 


Yyavatthi. g9, a. ■widowed woman suspected of inconti* 
nence is not also entitled to take inheritance, but 
is to have a maintenance. 

Authority. “ If a woman, becoming a widow in her youth, be head- 
strong, a maintenance must in that case be given to her for 
the support of life.’’ This passage of Harita is intended 
for a denial of the right of a widow suspected of inconti- 
nency, to take the whole estate. From this very passage 
[of HArita], it appears that a widow, not suspected of mis- 
conduct, has a right to take the whole property. — Mit. lu. 
Chap. II, Sect. i. § 37. 

With the same view, Sankha has said “ Or his eldest 
wife. 1 ' Being eldest by good qualities, and not supposed 
likely to be guilty of incontinency, she takes the whole 
wealth ; and, like a mother, maintains any other headstrong 
wife [of her husband.] Thus all is unexceptionable. — lb. § 83. 
So also Mitra Misra. See Vt. Mi. (Hans.) p. 198. 

Authority. Where a widow is suspected of incontinency the mode 
prescribed by HArita is to be adopted even where the 
widow is of the rank of a patni and belongs to a divided 
family. “ If a woman becoming a widow in her youth, be 
headstrong, a maintenance must, in that case, be given to her 
for the support of life.” Headstrong] cruel, obstinate, and 
one against whom there is a balance of presumptiou of in- 
continence. — Smri. Chan. Chap. XI, S. i, Cl. 50. 

Authority. Even a mere maintenance is for a woman suspected of 
incontinence, from this text of HAiuta “If a woman, 
becoming a widow in her youth, be headstrong [suspected of 
incontinence (d)], a maintenance must, in that case, be given 
to her for the support of life." — Vyav. Mayti. Chap. IV, 
Sect, viii, § 9. 

(d) Headstrong, according to the Mddhhard means suspect- 
ed of incontinence. — Ibid. 

This establishes our argument (The wife, if faithful &c.") 
that a lawfully married wife, restrained (in her conduct) 
takes the wealth. — Vyav. Mayu. Chap. IV, Sect, viii, § 9. 
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90. The widow, as heir to her husband, inherits 
only such property as belonged to, or was vested 
in, him, or as he was entitled to, though not 
possessed of ; but not such property as would have 
devolved on him had he outlived its owner.* 

91. Where there are two or more widows free Uyawm a<*. 
from any disqualifying defect, they inherit their 
husband’s property equally and simultaneously, 

and even if they choose, may divide it equally 
among themselves.f 

But if there be more than one (wife), they will divide it Authority, 
and take shares. — Vyav. Alayti. Chap. IV, Sect, viii, § 9. 

The singular number is used to denote the class or caste, Authority, 
so if a man leave several wives, of the same caste with, or 
of a different caste from, him, then all of them divide and 
take their husband’s estate in due proportions. — Vi. Mi. 

( Sana .) p. 193. 

So also the Mitahshard which says : — “The singular num- Authority, 
ber is used to denote caste or class, so if there be several 


Annotations. 

91. If there be more than one widow, their rights are equal.— Maen. 
H. L. Vol. I, p. 19. 


* See Precedent*, pp. 242—251. t See Precedent*, pp. 255—259,278, 403. 

See also In the Ooodt of Dadoo Mania, 1st September 1862, Ind. Jur. 
October 25th, 1862, page 59, before the High Court of Bombay where 
Arnould, J., said : “ This doctrine ha* been followed by the late Supreme 
Court, in ft case of the good* of Chapa Judoo, decided on the 22nd of June 
1861, of which we have been furnished with a note by the Chief Justice, 
where the Court, after consideration, and obtaining answer from the Shdtlrit 
of the Sadr Adawlut and at Poona, held that, 1 if there be more than 
one widow, each of them is entitled to an equal ehare of the property.' 
It appears from those answer* that, although the author of the Mayfikha 
cites no text in support of his opinion, such text* are to be met with in the 
Yira-milrodaya, an authority of the Benarea School, and Hacnaghten's Prin- 
ciple* of Hindu Law, a work of authority in Bengal. It i* also said, page 19, 
that if there be more than one widow, their right* are equal. The case in 
Morton's Reports, page 314, handed up to us yesterday by Mr. Weetropp, 
shews that this rule was acted upon by the Supreme Court in Calcutta as 
early as the year 1791, and in Morley's Digest (N. SO Vol. i, p. 180, [para. 15) 
we hud an instance of its being acted upon in the North-Western Provinces 
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VYAVASTHA-CHANDRIKA 


Vyavaithd. 


Authority. 


Yyavasthd, 


wives of the same caste, and of different castes, they divide 
aod take the wealth iu due proportions. — Mit. Sans. p. 207. 

The original of the above passage has been omitted in 
Colebrooke’s translation between Paras. 5 and 6, Chap. II, 
Sect. i. 

92. At present, however, only the wedded wives 
of the same class with their husband are Patnis ; — 
so if there be several such widows, they equally 
divide and take the heritage of their husband. 

Where there are several widows (patnia), it is proper that 
they should all take the inheritance of their sunless hus- 
band by dividing the same iu equal shares among them. — 
Smri. Chan. Chap. XI, Sect, i, Cl. 57/ 

93. Upon the death of any of the several widows 
who inherited the estate of their husband, the por- 
tion inherited by the deceased widow devolves on the 


Annotations. 

91-93. If there be more than one widow, their rights are equal ; the 
right is considered as vested only in one individual, so that the pro- 
perty does not go to the heirs of the husband until after death of all 
the widows. — Elb. In. Sect. 163. 


in 1850. On these authorities, we hold that the widows in this case are 
primd facie entitled to equal shares of the property." In Bengal, two 
widows take the whole estate for life, and on the death of one, the whole 
survives to the other, upon whose death, it goes to the collateral heirs of the 
husband. — I Mori. Dig. 318. In Madras, it has been held, that the eldest, 
widow succeeds ; the other widows being entitled during her life to main- 
tenance only, the second widow succeeding on the death of the first. — I. M 
Sel. Dec 456, 457, and U. A. No. 1 of 1835. II, Ibid, 44. But see Strange’s 
Manual H. L 2nd Ed. page 326, where the author lays down that, in 
Southern India, the wives ore viewed as on au equality and inherit equally; 
and considers the following passage from the Mitakskard : — “The singular 
number ‘ wife’ signifies the kind ; hence, if there are several wives belonging 
to the same or different classes, (they) divide the property according to the 
shares prescribed to them ai»d take it.” This passage appears in the Sanskrit 
copy of the Mitdkshard in my possession, but has been omitted in Cole- 
brooke’s translation. This passage occurs between paras. 5 and 6 Sec. i, 
Chap. H. of the Mititksharrf.” Smri Chan , Note p. 165. See also Kyat'. Mayl i 
Stokes’ Ed. p. 52 where the above note is inserted by the learned Editor. 
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surviving widow or widows who inherited jointly, 
and not on the daughter and other inferior heirs of 
the husband, so long as any of his widows be in 
existence.* 

Because, according to the subjoined text of YAJNAVALKYA 
— ■" The wife and the daughters also, both parents, brothers 
likewise, and their sons, gentiles, cognates, a pupil, and a 
fellow student: on failure of the first among these, the next 
in order is indeed heir to the estate of one, who departed 


Annotations. 

93. Another case in point is that of a man dying survived by three 
widows, who take his property and divide it among themselves, each 
taking a third. On the death of one of them, who is entitled to 
succeed to her property, the other widows, or tho heirs male of her 
husband ? The law is silent as to this point also. It is true that 
the law ordains the succession of the husband's heirs after the 
widow ; bat this rulo does not contemplate the existence of other 
widows, and tho weight of it is counter-balanced by another, which 
proscribes that tho widow shall tako tho entire property, to the 
exclusion of the heirs of the husband ; and, consequently, on tho 
death of the first widow, the second and third take the share of 
which she died possessed, and, on the death of the second, the entire 
property will devolve on the third ; nor have the husliaud’s heirs 
any legal claim until after her death. This proceeds upon the prin- 
ciple above mentioned, that all the three widows of the same man 
are held to be, in a legal point of view, one and the same individual. 
Macn. H. L. Pref., pp. XII, XIII. 

93. It may be hero observed, that if a man die leaving more thau 
one widow, (three widows, for instance,) the property is considered 
as vesting in only one individual, thus, on the death of one or two of 
the widows, the survivor or survivors take the property, and no part 
vests in the other heirs of the husbaud until after the death of all 
the widows. — Macn. H. L. Vol, I, pp. 20, 21. 


* Tide Precedents, pp. 259, 278, 403. + See ante page 99. 

is 


Season. 
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YYAVAST11A- CHAKDEIKi 


Vyavatlhd. 


Authority. 


for heaven leaving no son : this rule extends to all (persons 
and) classes.’* The widow being the first of the heirs 
enumerated therein, and it being ordained also that on 
failure of the first among these, the nesct is heir,’ none of 
the heirs posterior or inferior to the widow, namely, the 
daughters and the rest, can succeed when there is no failure 
of the widow, that is while a widow is in existence; also 
because, according to the following text of Vrihaspati : — 
“ Where there are many relatives in the agnatic liue, remote 
kindred, and cognate kindred, he of them, who is nearest of 
kin, shall take the property of him who dies without male 
issue,”* — the widow of a man, who dies without male issue 
down to the great-grandson (in the male line), being the 
nearest of his relatives, is alone entitled to succeed to his 
estate to the exclusion of all other heirs left by him ; and 
because it being ordained in the text of KatyAyana (to be 
presently citedf,) that after a widow, her husband’s heirs 
(that is the nearest heirs,) succeed to the estate left by him 
and vacated by her, the surviving co-widow of the deceased, 
being the first and foremost of all the surviving heirs of the 
husband must succeed also to that portion of the husband's 
estate which was inherited and left by the deceased widow 
of her husband. 


94. The widow inheriting the estate of her hus- 
band is only entitled to enjoy it ; she is not compe- 
tent to make a gift, mortgage or sale thereof.}: 

Vain ASP ATI .-—After the death of the husband; the 
widow, preserving the family (e) shall obtaiu the share of 


Annotations. 

94. So far, as to the right of succession, the law is clear and indis- 
putable, but to what she succeeds is not so apparent. Sho has not 
an absolute proprietary right, neither can she, in strictness, be called 
even a tenant for life : for the law provides her successors, aud res- 


• Tide Coleb. Dig. Vol. Ill, (Lon. Ed.) p. 532. 
t See page 123. 

t I'idc Precedent*, r p 240, 260-268, 277-270, 104—108, 410, 111. 
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her husband, but so long ns she lives ; she has not the pro- 
perty (therein,) in making a gift, mortgage, or sale. — Smri. 
Chan. Chap. XI, Sect, i, Cl. 28; — Vyav. Mayu. Chap. IV, 
Sect. § 4 . — Vi. Mi. Sans. p. 194. 

( e ) Preserving the family] Preserving the honor of the line : 
in other words, being virtuous. — Smri. Chan. Chap. XI, Sect i, 
Clause 28. 

KAtyAtana : — Let tho soilless widow preserving unsullied tho 
bed of her lord and abiding with her vernerable protector [Guru. 

(f)\ enjoy with moderation [kthdntd ( g) ] the property until 
her death. After her, let the heirs (h) tuko it. — Smri. Chan. 
Chap. XI, Sect, i, Cl. 32. — Vi. mi. (Sans.) p. 194. 

(/) Abiding with her venerable protector] staying with her 
father-iu-law and tho rest, let her only eujoy the husband’s estate 
and not make a gift, mortgage or sale of it at her pleasure as 
she can do of her separato property. — Vi. Mi. (Sant.) p. 194. 

(g) With moderation] Patient of the control which tho re- 
lations of her deceased husband may exercise over her in tho 
disposal of wealth. — Smri Chan. Chap. XI, Sect, i, Cl. 32. 

With moderation] Without much expenditure. — Vi. chi. p. 162. 

With moderation] Not prodigally expensive, but enjoying the 
estate with frugality : such is the exposition of the commenta- 
tors. The meaning is that she may use it to support life, but 
not to wear delicate apparel or the like. — Vide Coleb. Dig. 
Vol. Ill, (Lon. Ed.) pp. 471, 472. 

fh) After her, the heirs (namely) daughters and the rest, enti- 
tled to inherit that property, will take the same, not the aguates, 


Annotations. 

tricts her use of the property to very narrow limits. Sho cannot 
dispose of tho smallest part, except for noccssary purposes, and cer- 
tain other objects particularly specified. It follows, then, that she 
can bo considered in no other light than as a bolder in trust for cer- 
tain uses ; so much so, that should she make waste, they who have 
the reversionary interest have clearly a right to restrain her from so 
doing. — Macn. H. L. VoL I, pp. 19 — 20. 


Authority. 
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VYAVASTEA-CHANDRIKA 


YyavcutM. 


Illustration. 


they being posterior or inferior to daughters and the rest, not 
also the persons entitled to the Stri-dhan ; Bince the succession 
of the heirs entitled to the Stri-dhan has been stated in other 
texts by KAtyayana. Therefore, according to the text — *• The 
wife, daughters also, &c.”* whoever next on failure of the first 
have been fixed to be the successors to the property of a soilless 
man who died after being separated from his coparceners and 
not subsequeutly reunited with them, they will take also upon 
the widow’s death the property (of her husband) remaining after 
her enjoyment, in the same manner as they would have taken if 
the widow had not inherited. At that time the daughter and 
the rest would confer greater spiritual benefits on the deceased 
than others. — Vi. Mi. (saus.) p. 194. 

“ After the widow, her husband’s heirs will take the 
property remaining after her enjoyment.'' — From this it 
must be concluded that the succession of the husband’s 
heirs can take place only in the case of their being alive 
at the time of the widow’s death. Consequently, — 

95. Only those nearest relations of the hus- 
band who survive his widow are entitled to inherit 
his property after her demise, and not those who 
survived him but died during the life of the 
widow, f 

It must therefore be understood, that if any of the hus- 
band’s nearest relatives after surviving liim dies before his 
widow, and the rest survive her, then those who survived 
the widow will, at her death, inherit her husband’s pro- 
perty vacated by her, not also the heirs of the relative who 
survived the husband hut predeceased the widow, because 
they are not equal in degree to the said sjirvivors, hut their 
deceased ancestor was, who would have succeeded together 
with the said survivors, had he lived at the time of the 
widow’s death, when the succession opened out ; or, in 
other words, upon the widow’s death, those relatives only 
succeed as reversionary heirs who would have been the 
heirs of the husband if he had died at that time.J 


* A nte page 99. 

+ Vide Precedent*, pp 240, 260—268, 277, 278, 2S8, 862, 864. 
t Vide Nuboen Chunder Chukorbutty r. Issur Chinnier Cbukerbutty and 
others. -S. W. R. Vol. IX. F. B. p. 605. 
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For instance, if a sonless man dies leaving three brothers 
and a widow, and one of these brothers dies leaving a son 
during the life-time of the widow, and the other two bro- 
thers survive the widow, then the two surviving brothers 
will succeed to their late brother’s estate inherited aud 
vacated by his widow and not also the son of the brother 
who died in the interim, that is after the death of the late 
proprietor and before that of his widow, — inasmuch as the 
brothers are nearer than the brother’s son, and entitled in 
preference to him. 

Although in conformity with KAtyaYANA’s dictum : 
“ abiding with her venerable protector/’* and with this of 
LlKHlTA: “ After receiving (property) she must reside with 
the family of her husband, ”f — it is incumbent on a widow to 
reside with the family of her husband, yet, — 

96. If it be difficult for a widow to stay in the 
family of her husband, because of cruelty or 
other just cause, she may betake herself to the 
family of her father and the rest, provided that her 
change of residence be not for unchaste purposes.}: 

VaiHASPATI : — A decision must not be made solely by 
having recourse to the letter of written codes, since, if no 


Annotations. 

96. It was probably never in the contemplation of the legislator 
that the widow should lire apart from, and out of the personal 
control of, her husband’s relations, or possess the ability to expend 
more than they might deem right and proper. — Macn. H. L. 
Vol. I, p. 20. 

A widow is to reside in her husband's family, yet as she forfeits 
her right to the property only by not remaining chaste, or by making 
waste, the more residing with her own family cannot cause a for- 
feiture of her right to the enjoyment of the property, if it is not 
done for unchaste purposes.— Elle. Iu. Sect. 167. 


• Ante page 23. t Vivida-chintdmani, page 205. 

t Vide Precedents 258, 589, Ac. 


Example. 


Vyavatthti. 


Authority. 
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decision were made according to the reason of the law, 
there might be a failure of justice. — Vyab. Mayd. (Sans.) 
page 7, see ante p. 57. 

Yyavatihd. 97 . But, when afflicted with disease and in 
danger of her life, her removal to the family of 
her own kindred has been prescribed by law itself. 

Authority. This is a law ( dharma ) of Likhita : — “ after receiving 
(property) she must reside with the family of her husbaud ; 
yet afflicted by disease, and in danger of her life, she may 
go to her own kindred.”— Vi. Chi. p. 265. 

vyaraithi. 98. The law as current in the Benares school, 
having made no distinction between the movable 
and immovable estate inherited by a widow, she 
is equally prohibited from making any unlawful 
alienation of either, inasmuch as by means of both 
descriptions of property spiritual benefits are pro- 
curable for the late owner.* 

The Vivadd-chintamdni and most of the other law tracts 
of the Mithila school, however, hold that as a woman has 
absolute power over the movable part of the stri-dhan 
given by her husband, so, by parity of reasoning, she has 
absolute power over the movable property inherited by her 
from her husband, but not over the immovable property 
whether inherited or received as etri-dhan from her 
husband. 

Thus the Vivdda-chi nta mani : — “Narada says : ‘Property 
given to her by her husband through pure affection she may 
enjoy at her pleasure after his death, or give away, with 
the exception of land or houses.” Consequently a woman 
can dispose of movable property which has been given her 
by her husband, but she can never dispose of immovable 
property. The same rule holds good in the case of satidd- 
yika, or the gifts of affectionate kindred.” 


* fide Precedents 278, Ac. 
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“ KAtyayana says : ‘ A woman, on tbe death of her 
husband, may enjoy his estate according to her plea- 
sure ; but in his lifetime she should carefully preserve it. 
If he leave no estate, let her remain with his family’ " 

“ A childless widow, preserving her chastity, shall enjoy 
her husband’s property with moderation, as long as she lives. 
After her death, the heirs shall take it.” 

“This admits of two meanings. — The one is that, on the 
death of the husband, his property devolves on his wife, 
and becomes her own in default of other heirs. The other 
is that the property, which she enjoys with the consent of 
her husband in his lifetime, is to be regarded as her peculiar 
property. KAtyAyna says as to the first of. these : — ‘ Let a 
woman on the death of her husband enjoy her husband’s 
property at her discretion.’ ” 

“This refers to property other than immovable.” 

“The following provision is made for immovable property. 
Let a woman enjoy it with moderation as long as sho lives. 
After her death, let the heirs take it.” 

“ Moderation — means without much expenditure.” 

“ CkilJUts widow — means one who has no heir of her own.” 

" On the second, it is said that ‘ while he lives she should 
carefully preserve it,’ or in other words, the property shall 
be protected in the lifetime of the husband. If her husband 
have left no wealth, the widow should live with his family.” 

“ Hence the immovable property, which a woman gets 
after the death of her husband, canuot be disposed of at 
her pleasure.” 

“ The meaning of this is consonant with that of the hus- 
band’s donation (which can only be enjoyed but not spent.)” 

“The texts of KAtyAyana do not refer to tho peculiar 
property of woman. The inconsistency owing to this is 
removed by the similarity of meaning.” 
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“ As a woman cannot make a present of, or at pleasure 
dispose of, immovable property, given to her by her husband 
in his lifetime, so she cannot dispose of any immovable 
property which she inherits on his death.” 

" The same opinion is maintained in the Ratndkara and 
the Prakdsha-kara.” 

“ If the mother, on the death of her son, get his immovable 
property, she cannot make a gift of it, or dispose of it 
at her pleasure.” — Vi. chi. p. 261. Consequently — 

According to the Mithila school — 

99. A widow may at pleasure make a gift or 
other disposition of the movable property inherited 
by her from her husband, hut as respects the im- 
movable property so inherited, she can only enjoy 
it with moderation until her death, after which her 
husband’s heirs shall take it, — she having no power 
to alienate the same except under a legal necessity, 
or for purposes warranted by law.f 

100. It has also been determined by the Courts 
of J ustice in Madras and Bombay that a widow may, 
at pleasure, make a gift or othor disposition of the 
movable property inherited by her from her hus- 
band ; but she is not competent to alienate immov- 
able property except under a legal necessity or for 
purposes warranted by law, or with the consent of 
the reversionary heirs. J 

According to the Madhavya , — a widow who succeeds 
to her husband’s estate, is restricted from alienating the 
immovables, without the consent of his heirs, but there does 
not appear to be any restriction on her power, as affecting 
movables. Vide Precedents, pp. 410, 411. 


t Vide Precedent*, pp. 272, 273. J Vide Precedents, pp. 278 — 277. 
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“ Wliat was given to a woman by the father, the mother, 
the husband or a brother, or received by her at the nuptial 
tire, or presented to her on her husbaud’s marriage to 
another wife, and also any other (separate acquisition,) is de- 
nominated a woman’s property.” The term “ and also any 
other" contained in the above text of YAjnavalkya is thus 
interpreted by VijnXneshwara : “and also property which 
she may have acquired by inheritance, purchnse, partition, 
seizure or tiuding, are denominated by Manu and the rest 
“ woman’s property.”* The term ‘ woman’s property’ con- 
forms, in its import, with its etymology, and is not techni- 
cal : for if the literal sense be admissible, a technical accept- 
ation is improper.” — Mit. Chap. II, Sect. XI, § 1 — 3. 

Although at first sight it may appear from the above Remark*, 
interpretation that even inheritance acquired by a woman 
becomes her etri-dhan, yet in reality it is not so : inasmuch 
as from VijAneshwara’s own dicta — ‘‘if the literal seuse 
be admissible, a technical acceptation is improper,’’ it 
is clear that he has said so by reason of his having adopted 
the literal or etymological sense of the compound term stri- 
dhanam, which is formed of, or when separately used was, 
striydh (womau’s,) and dhanam (property). Now as the 
property which a woman acquires by inheritance is also 
that striydh dhanam or that woman’s property, t the author, 
by the expression “ and also property which a woman 
may have acquired by inheritance,’’ &c., appears to have 
meant only to say that the term ‘ etri-dluinam,' in its 
literal seuse, comprehends also the property which a 
woman may have acquired by inheritance, &c.; because if 
such property could be expressed by the separate words 
* striydh dhanam, ’ or woman’s property, it could also be 
expressed by the same words in their compounded form, 

' stri-dhanam,’ and not because such property being ex- 


* It cannot, however, be found in the Institutes of Manu that property 
which a woman acquires by inheritance, becomes etvi-dhan or woman’s 
peculium, since it is only stated therein that — 4 what was given before the 
nuptial fire, what was given on the bridal procession, what was given in token 
of love, and what was received from a brother, mother, or a father, are consi- 
dered as the sixfold separate property of a married woman.’ Chap. IX, v. 194. 
KITtXtana and the other Legislators also have not laid down that the pro- 
perty which a woman may have acquired by inheritance, and the like, classes 
as her stri-dhan (woman’s peculium). 

f See precedents, pp. 260, 342, 383. 
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pressed by the term ‘ strt-dhanam,’ must be included in, 
and form part of, the real stri-dlianam or woman’s peculiuin 
(over which a woman has absolute power in every respect,) 
and be dealt with as such. This is clear from the sub- 
joined passage contained in another part of his work. 
“As to the text ordaining independence, — ‘a woman is 
never fit for independence,’ let independence be (as it is) 
what is the harm in admitting the (woman’s inherited) 
property (to be the womau's property) T * The author would 
never have said so if a woman had absolute power over 
her inherited property just as she has over her real stri- 
dhan. Furthermore, he has laid down the order of suc- 
cession to a womau’s inherited property, in conformity with 
YAjnavalkya’s text, “ The wife, and daughters also, &c.,”t 
while with respect to a woman’s peculiuin (real etri-dhan) he 
has laid down another order of succession which is quite 
different from the former. J From all these it is quite clear — 
that the author of the Mitalcshard has called a woman’s 
inherited property ‘ stri-dkanam solely because the term in 
its etymological sense comprehended any property any how 
acquired by a woman ; that according to the Mitdkshard 
she has no absolute power over such (i. e. inherited) pro- 
perty (as she has over her peculiuin,) but is always under 
the control of the former owner’s reversionary heirs with 
respect to its use, disposition, and so forth § ; aud that such 
property, upon her death, devolves ou the reversiouary 
heirs of the former owner, in the order as laid down by him- 
self, in conformity with the text of Yajnyavalkya.|| 

That such is the doctrine of the Mitakshard and also the 
law on the subject, will appear from the following passages 
of the Vtra-mitradoya, which is justly held to be an expo- 
sition of the Mitdkshard. 

“ Living in the family of her father-in-law and the 
rest, she ( the widow) will enjoy her husband’s estate, 
she must not, at pleasure, make a gift, mortgage, sale 
or other disposition thereof like her stH-dhan or pecu- 
lium : after her, the heirs ( of her husband,) viz ., — 


* Mitdkshard Page 112 Sanskrit. t Ant* page 99. 

X See the Chapter on Stri-dhan. 

§ See Yyavasthds 94 — 102 and the authorities, &c., relative thereto. 
II See ante pp. 99 e t seq. 
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daughters and the rest, who are entitled to that property, 
shall take the same, not the agnates, for they are in- 
ferior or posterior to the daughters, not also those who are 
entitled to the stri-dhan, for the right of the persons en- 
titled to the stri-dhan has been treated of by KatyAyana 
in other texts. Consequently, according to the text — 

‘The widow, and daughters also,*’ &c., those who on failure 
of the former have been fixed to be the successors to the pro- 
perty of a sonless man who died after being separated from, 
and not subsequently reunited with, his co-parceuers, will 
take after the widow’s succession and death, the property re- 
maining after her enjoyment just as they would have taken if 
it had not been inherited by her. At that time the daugh- 
ters and the rest confer on the deceased (husband) more 
spiritual beuefits than others.” — Vi. Mi. (Sans.) p. 194. 

In truth, upon the death of the husband in whom the 
property had vested, it is proper that his next of kin take 
his property. — Ibid. p. 195. 

The above is the doctrine of the Benares and all other 
schools, and followed in practice. Vide Precedents, pp. 275, 

278, 288, 383, 452, 4G3, 4GG, 4G7, 4G9. 

101. The fact of a woman’s having recovered Vyavuthi. 
her husband’s property by litigation gives her no 
unrestrained power over it, inasmuch as such pro- 
perty also is held to be the heritage of her husband, 

and as such it can only be enjoyed by her with mo- 
deration till her death, after which the same would 
devolve on the reversionary heirs of her husband, f 

It has been determined that — 

102. As a widow is incompetent to alienate, at Vyamnu. 
pleasure, the heritage of her husband, so is she in- 


Annotations. 

102 — 101. With respect not only to what she may have inherited 
from her husband, but to its accumulated savings also, her duty is to 


* Ault, p»ge 90. t Vide Precedents, pp. 278. 288. 269, 106, 107. 
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competent to alienate, at pleasure, tlie accumula- 
ted savings of the income, or the property acquired 
by her with the income, of that heritage.* 

However, — 

Vyavatthd. 103. The widow’s incompetency to alienate the 
heritage of her husband refers only to her making 
tcaste, and not to alienations under legal necessi- 
ties, for benefiting the estate, or for religious and 
charitable purposes to secure spiritual welfare. 

Therefore, — 

Vyavatthd. 104. A widow is competent to give, mortgage 
or sell her husband’s property for such secular pur- 
poses as are legally necessary, — (viz.,) for her own 


Annotations. 

regard herself as little more than tenant for life, and trustee for the 
next heirs, of property so possessed ; being (as already intimated) res- 
tricted from alienating it, by her sole independent act, unless for 
necessary subsistence, or purposes beneficial to the deceased. 
Str. H. L. Vol. I, (2nd Ed.) p. 246. 

103. The enjoyment of the property is given her (the widow) 
upon two conditions : 1. that she remain chaste, 2. that Bhedoes not 
make waste. — Elb. In. Sect. 164. 

103, 104. The widow is in her right as wife entitled to enjoy 
the property of her deceased husband, and as heir bound to apply 
it for his spiritual benefit. Generally, she cannot make gifts, 
or sell or mortgage the property, because after her death the 
property is to go to the next heir of her husband, but when a sale 
or mortgage becomes necessary for any indispensable duty, religious 
or secular, or for her maintenance, it is valid, because duties mutt 
be (wrformed, and she has a right to her maintenance from the pro- 
perty ; and whenever gifts are made, or the property is sold or mort- 
gaged, for the spiritual benefit of her husband, it is valid, because 


* Vide Precedents, pp. 267, 107, 
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subsistence, for payment of revenue and for any 
act beneficial to the estate; as well as for religious 
purposes, -(ptz.,) for payment of her husband’s debts, 
marriage of his daughter, maintenance of those 
whom he was bound to support, and for securing 
spiritual welfare by performing religious rites, 
making pious and charitable gifts, and the like.* 

“ For women the heritage of their husbands is pronounced 
applicable to use (a). Let not women on any account (b) 
make waste (c) of their husbands’ property.” — A text of 
Vyasa contained in (the Chapter entitled) the ‘ Ddna- 
dharma’ of the Maha-bli&rata. 

(a) Even ase should not be made by wearing delicate ap- 
parel and similar luxuries ; but since a widow benefits her 
husband by the preservation of her person, the use of 
property only sufficient for that purpose is authorized.— 
VI Mi. (Sans.) p. 194. 


Annotations. 

the heir takes the wealth for that purpose and not for his own 
benefit. As the spiritual benefit of the deceased and his 
ancestors is promoted not only by the funeral oblations made by 
her, but also by the rites performed by his relatives, in which he 
becomes a partaker, she Is directed to make presents to the paternal 
uncles and other relatives of the deceased in proportion to her 
wealth for the sake of hit funeral rites. The payment of his debts 
is a moral as well as a legal duty ; and the marriage of an un- 
married daughter is a moral duty, which, after his death, devolves 
upon his wife ; whatever is done necessarily for these purposes is con- 
sequently valid. — Elb. In. &c. Sect. 165. 

If in any thing she may take liberties with it, it is in making 
pious and charitable gifts, with presents to her husband’s relations 
and dependants, but not to her own, without their assent ; the 
concurrence of her legal guardians and advisers, as well as of her 
husband’s heirs, being generally necessary to any alienation by her 
of such property. — Str. H. Law VoL I, (2nd Ed.) p. 217. 

* Tidt Precedents, pp. 2*0, 292—291, 307-339, 307, 383, 408—108, 410, 


Authority. 
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(6) Not on any account ] By this it is declared that 
* making waste’ is always obnoxious or injurious. — Vi. Mi. 
(Sans) p. 194. 

{ c ) Waste] Useless expenditure. — Ibid. 

(c) Waste] Gift, sale and other disposition at her own 
choice.— Vi. Chi. ( Sana ) p. 152. See P. C. Tagore’s transla- 
tion, p. 292. 

(c) Waste — signifies stealing, giving or paying uselessly to 
actors, dancers and the like ; wearing delicate apparel, eat- 
ing sweetmeats and the like ; but not makiug gifts, &c., for 
religious and charitable purposes, or the like : this is im- 
plied by the term “not waste ( nipahara ).” — Vi. Mi. p. 194. 

“ After the death of the husband, the widow preserving 
(the honor of) the family, shall obtain the share of her 
husband so long as she lives; but she has not ownership 
(to the extent) of making a gift, mortgage or sale (there- 
of).”* From this text of KAtyAyana it appears that a 
widow is competent to enjoy her husbaud’s property only 
to preserve her life, and not to make a gift, mortgage, or 
sale thereof. But this want of independent power refers to 
making gifts for temporal purposes — that is giving to actors, 
dancers, and the like ; because her power to make gifts for 
pious or charitable purposes and to mortgage or sell the 
property to enable herself to do so seems to be granted by 
(KAtyAyana) himself (in the following text): “A widow 
actively engaged in meritorious observances and fasts, con- 
stant in the duties of her widowhood, intent upon restraining 
her passions, and making religious gifts, attains heaven even 
though she have no son.” — Vi. Mi. [Sana.) p. 194. 

Authority. “ After the death of the husband, the widow preserving 
(the honor of) the family, shall obtain the share of her 
husband, so long as she lives, but she has not the property 
(therein to the extent of) gift, mortgage or sale." (Vrihas- 
pati.)-(- The competency of a widow to make gifts for 
pious and charitable purposes, such as the maintenance 
of old and helpless persons, being sanctioned by law, the 


• See unit, page 122. 

+ In the V iramitrotloya ami YyataKAmmay&kha the above text ie at- 
tributed to Kattatana. 
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above passage must be held as contemplating the want of 
independence of a widow iu making gifts, &c., for purposes 
not being religious or charitable, but purely temporal, 
tuck as gifts to dancers and the like.* — Smri. Chan. Chap. 
XI, Sect, i, Cl. 29. 

A widow thus possesses independent power to make gifts 
for religious objects, and therefore the same author [VlU- 
haspaTi] enjoins by the following passage, the constant pre- 
sentation of gifts by a widow for religious purposes. “ A 
widow actively engaged in meritorious observances and 
fasts, constant in the duties of her widowhood, "f making 
daily religious gifts, even if wanting a son, shall reach the 
heavenly abodes. 1 ’ — Smri. Chan. Chap. XI, Sect, i, Cl. 30. 

The daily making of religious gifts, as directed in the 
above passage would be impracticable, if the widow were 
held to possess no independent power. It is hence to be 
understood that the law does not deny the independent 
power of a widow even to make a mortgage or sale, for the 
purpose of providing herself with funds necessary for the 
discharge of religious duties. — Smri. Chan. Chap. XI, 
Sect i. Cl. 31. 

“ A widow actively engaged in meritorious observances 
and fasts, constant in the duties of her widowhood, f intent 
upon restraining her passions, and making religious and 
charitable gifts, shall attaiu heaven, even though she have 
no son.” From the expression ‘shall attain heaveu’ (con- 
tained in the above text) as well as from the text of Pbaja- 
Pati already cited, ( viz.,) “having taken the movable aud 
immovable property,” &c.,J it appears that she is competent 
to make gifts, &c., even in the acts or ceremonies which 
are optional ( kdmya ), not to speak of the rites or cere- 
monies which are indispensable [ nilya noimittilca ]. — 
V(. Mi. {Sans.) p. 194. 

Consequently it is a settled rule that iu order to make 
gifts for religious and charitable purposes, and to perform 
necessary acts, temporal as well as spiritual, a widow has 


* The original of the italicized words has been omitted in the printed 
Sanscrit copy. 

t Ante, pp. 102, 103. + Ante, p. 104. 


Authority. 


Authority. 


Authority. 


Authority. 
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certainly power over the whole property of her husband ; 
and the prohibitory precept is only to restrict her from 
mortgaging or selling the property unnecessarily for giving 
(or paying money) to actors, dancers and the like ; whence 
it has been said “(she will enjoy) with moderation,’’ that 
is she must not be expending uselessly. Thus our dicta 
are corroborated by the text contained in the Dana-dh.ai'via 
of the ilaha bharata (p. 133). — Vi. Mi. Sans. p. 195. 

As to this text of KAtyAyana. "After the death of the 
husband, the widow preserving (the honor of) the family, shall 
obtain the shares of her husband, so long as she lives : but 
she has not property (therein, to the extent of) .gift, mort- 
gage, or sale it is a prohibition of gift of money, or the like 
to Bandi,* Chdrana,f aud the like (swindlers.) But gift 
for religious objects (not visible) aud mortgage or the like, 
suitable to those objects, may even be made, since fixed and 
movable property are both noticed in the above quoted text: 
“ Having taken,” &c and from this of KAtyAyana himself : 
“ A widow actively engaged in meritorious observances and 
fasts, constant in the duties of her widowhood, ^ intent upon 
restraining (her passions), and making holy gifts, even if 
wanting a son, shall reach the heaveuly abodes.” — Vyav. 
Mayu, Chap. I V, Sec. viii, § 4. 

Great benefit is done to a departed soul by paying his 
debts, by bestowing his daughter in marriage, and support- 
ing his family : indeed, if these duties are neglected, he is 
doomed to hell. Thus — 

Manu : — The support of persons who should be main- 
tained is the approved means of attaining heaven, but bell 
is the man’s portion if they suffer.§ 

Devala : — “ To maidens should be given a nuptial 
portion out of the father's estate.” — Coleb. Dig. Vol. I, 
page 185. 


* A panegyrist, a bard. 

+ A dancer, & mime, an actor. 

$ See ante pp. 102, 103, 104. 

§ This text like many others is not to be found in the printed Institutes 
of Manu, but is seen in many books of paramount authority. 


Digitized by Google 



on widow’s succession. 137 

This is proper : for should the maiden arrive at puberty 
unmarried, through poverty, her father and the rest would 
fall to a region of punnishment, as declared by holy writ. 
Thus, Vashistha says : — “ So many seasons of menstruation 
as overtake a maiden feeling the passion of love and sought 
iu marriage by persous of suitable rank, even so many are 
the beiugs destroyed by both her father and mother : this 
is a maxim of the law.”* 

So also PoithInasi : — A damsel should be given in mar- 
riage before her breasts swell. But if she have menstruated 
(before marriage), both the giver and the taker fall into the 
abyss of hell ; and the father, grandfather and great-grand- 
father are born (insects) in ordure.'’* 

NAraDA: — Therefore, a son begotten should relinquish 
his own property, and assiduously redeem his father from 
debt, lest he fall into a region of torment — Coleb. Dig. 
(Cal. Ed.) Vol. I, p. 199. 

Whatever the husband had promised to give to a person, 
the same, after his death, should be given by bis widow to 
the same person, as that also is a debt (of her husband). f 
Because says — 

HAnfTA : “A promise made in words but not performed in 
deed, is a debt (of conscience) both in this world and iu the 
next.f 

The inference is also the same when any other succeeds 
(to the estate of the deceased. )f 

PrajapATI : — Having taken his movable and immovable 
property, the precious and base metals, the grains, the 
liquids, and the clothes, let her duly offer his monthly half- 
yearly, and yearly funeral repasts. With presents offered to 
his mane*, and by pious liberality, let her honor the paternal 
UDcles of her husband, his spiritual parents (guru), and 
daughter’s sons, the children of his sisters, his maternal 
uncles, and also aged and unprotected persons, guests, and 


• Coleb. Dig. Vol. Ill, p. 480. 

+ Coleb. Dig. Vol. Ill, (Load. Ed.)p. 401. 


li 


Authority. 


Authority. 


Authority. 


Authority. 


Authority. 
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females (of the family). — Vyav. Mayu. Chap. IV, Sect, 
viii, § 2 and Vi. Mi. (Sans.) p. 193. See Smri. Chan. 
Chap. XI, Sect, i, Cl. 20. 

R„l e The rule inculcated is that, a widow having taken her 
husband’s property inclusive of immovables, should by mak- 
ing presents to his relatives, perform acts (within the com- 
petency of a female to perform) by which spiritual welfare 
may be secured to the husband and herself.* — VI. Mi 
(Sans.) page 193. 

Authority. Further in the text — “ Paternal uncles, spiritual parents, 
(guru), and daughter’s sons,” &c. ( ante p.105), Vrihaspati 
having indicated husband’s relatives by the term ‘ paternal 
uncles,’ his daughter’s children, by the term ‘daughter's son,’ 
and maternal relations, by the terms ‘ maternal uncle and 
aunt,’ the widow in her husband’s sraddha and other rites 
relating to his manes, should bestow on them, but not on 
her own relations, presents proportionate to the wealth, 
and productive of spiritual benefits; — with the consent of 
the former, however, she may bestow gifts on her paternal 
relations also. — Vi. Mi. (Sans.) p. 194. 

Authority. VyAsA : — After the death of her husband, let a virtuous 

woman observe the duty of continence, and let her daily, 
after the purification of the bath, present, from the joined 
palms of her hand, water mixed with til (sesamum) to the 
manes of her husband. Let her day by day perform with 
devotion the worship of the Gods, and the adoration of 
Vishnu, practising constant abstemiousness. She should 
give alms to the chief of the venerable for increase of 
holiness, and keep the various fasts which are commanded 
by sacred ordinances. A woman who is assiduous in the 
performance of duties conveys her husband, (though abiding 
in another world,) and herself to a region of bliss. — Ibid. 

rymeuthi. 105. Without the consent of her husband’s re- 
versioners a widow is, however, competent to sell 
so much, and no more, of his property as may be 
required for the performance of the indispensable 


* Alrnont the name rule is laid in Smriti-cAaiidriiii. See ante, p. 108. 
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duties ( nitya-karma )* If such acts cannot be per- 
formed without selling the whole property, the whole 
may be sold by her for that purpose, because such 
duties must be performed. But for the performance 
of an optional religious act (kdmya karma) she may, 
without their consent, dispose of only a small por- 
tion of the estate (a), t 

(a) An indispensable act or duty ( nitya-karma ) is that 
which must be performed, and cannot be neglected without 
sinning, as the first srdddha of the father or of the 
husband, — the marriage of his daughter, or the like. And 
an optional religious net is such as the performance of it 
rests upon option, aud there is no siu on the non- 
performance, but religious merit ( punya ) on the per- 
formance thereof, — as pilgrimage to Benares and tho 
like. 

106. If, however, the expenses for those acts in- r * ««***<•• 
eluding maintenance could possibly be defrayed with 

the accumulated wealth, or with the income of the 
estate, left by the deceased, then his widow cannot 
sell any part of his estate for the performance of 
any such act, much less on account of any debt con- 
tracted by her for her own purposes.}; Further, — 

107. If the reversioners supply, or agree to ryawi tu. 
supply, to the widow expenses for her subsistence and 
performance of religious acts, in that case also the 

widow cannot sell any portion of the estate. § 

108. For acts other than those which are sane- ryavauhs. 
tioned by law, as already stated (ante pp. 132 — 138) 

a widow 7 can dispose of her husband’s property only 


# Vide Vt/avasthd* 103 aud 104 and the authorities, &c., relative thereto. 

+ See Precedents, pp. 807, 314, 319—326, 340, 367, 407. 

7 See the case of Hafeezun-nissa Be^um vtrttis R.idha Benode Misser, S. D. 
A. Decis, fur 1856, p. 995. Vyavatthd DarpAiia, (Second edition,) page 78, 
and Precedents, |»p. 337—339. 

§ Vide Precedents, pp. 383, 407. 
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with the consent of the reversionary heirs of her 
husband, but not otherwise.* 

Ti/ariuticS. 109. If there be no such reversionary heir, still 
the widow, who is not a Brahmani but of any 
other caste, cannot, for acts not sanctioned by law, 
dispose of her husband’s property even without the 
consent of the ruling powder, inasmuch as on failure 
of all heirs of a deceased proprietor who was not a 
Brdhrnana the sovereign is entitled to take his pro- 
perty, and a woman is never independent but al- 
ways under restriction and control, t 

Authority. NArada : — When the husband is deceased, his kin are the 

guardians of his sonless widow ; in the disposal and preser- 
vation of property as well as in her maintenance, they are 


Annotations. 

109. The Policy of the Hindti Law, with regard to the female sex, 
being, that it is never, at any period of their lives, or under any cir- 
cumstance, to be independent. “ Day and nigbt (says JJanc,) must 
women be held by their protectors iu a state of dependence. Their 
fathers proteot them in childhood ; their husbands protect them in 
youth ; their sons protect them in age. A woman iB never fit for 
independence.” And a preceding text, in which the same condition is 
inculcated, establishes her dependence, if she have no sons, “ on the 
near kinsmen of iier husband ; if he left none, on those of her 
father ; and, haring no paternal kinsmen, on the sovereign f conclud- 
ing, as already stated, that “a woman must never seek independence;” 
and carrying the principle to the length of declaring, that ‘‘by a girl, or 
by a young woman, or by a woman advanced in years, nothing must 
be done, even in her own dwelling-place, according to her mere 
pleasure." Failing relations of her husband, she is to reside with 
her own, enjoying their protection, and being subject to their con- 
trol.— Stra. n. L. Vol. I (2nd Kd.) pp. 244—245. 


* Fide Precedent", pp. 260, 207, 274—278, 288, 292—291, 340, 410, 411. 
+ Vide Precedents, pp. 209—287, 311. 
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her lords (ishtvara). But if the husband’s family be extinct, 
or contain no male, or be helpless, the kin of the widow's 
father are her guardians, if there be no relations of her hus- 
band within the degree of sapindas.* — 13. 28, 29. 

Manu : — By a girl, or by a young woman, or by a woman 
advanced in years, nothing must be done, even in her own 
dwelling place, according to her mere pleasure (1). — Chap, v, 
verse 147. 

Manu: — In childhood, must a female be dependent on 
her father ; in youth, on her husband ; her lord beiug 
dead, on her sons; if she have no sons, on the near 
kinsmen of her husband; if he left no kinsmen, on those 
of her father ; if she have no paternal kinsmen, on the 
sovereign : a woman must never seek independence (l).f 
Chap. V, v. 148. 

In childhood a female must be under the control of 
her father, in youth, of her husband, after his death, of his 
son ; if there be no son, and no relation within the degree 
of his sapindas, the kin of her father become her guardians. 
If (males in) both families be extinct, then according to this 
text of NArada : “ The sovereign is the lord of women,’’ 
she must be under the control of kinsmen, sovereign and 
the rest : she must never be independent (1). — KuluJka 
Bhatta’s commentary on the above text. 

MANU: — Day and night must women be held by their 
protectors in a state of dependence (1). — Chap. IX, v. 2. 


Annotations. 

(I) Whatever may be thought of such a state of Hindu females 
by the now-civilized nations, it appears to have existed amongst 


* Others expound the above text of NXrada as signifying that (the near- 
est kinsman in) the family of her husband baa authority in the disposal of 
property, that is, in donation. She may give a present to that person on 
whom the kinsman of her husband bids her confer one ; she may bestow 
that which ho bids her give away. — Colob. Dig. (Lond. Ed.) VoL III, p. 462. 

+ The original of the italicised words in the above passago are not to bo 
found in the Sanscrit text, but have been, by way of inuendoes, supplied by 
the learned translator from Kulltika Uhutta's commentary, a separate trans- 
lation of which is above given. 


Authority. 


Authority. 


Authority. 


Authority. 
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Authority. Manu : — Their fathers protect them in childhood ; their 
husbands protect them in youth ; their sons protect them 
in age : a woman is never fit for independence. — Chap. IX, 
verse 3. 

Authority The father protects a female before her marriage, after 
that her husband protects her, in his default her sons pro- 
tect her; a woman therefore is never fit for independence. (1) 
KuLLtffCA Bhatta’s commentary on the above text. 


Annotations. 

the most civilized and renowned nations of antiquity ; as id evident 
from the subjoined passages : — 

" A few words will suffice to assimilate the condition of the sex 
among the old Romans. Mulierci omnei, (says Cicero,) propter in- 
firmitatem contilii, majores in tutorum poteitate ewe voluerunl and 
Livy, to the like effect, A’ullam ne privatam quidem ran agere fami- 
lial line auctore voluerunt; in manu ewe parent&m, fratrum, viro- 
rwm.’’t 

“It was the same before them with the Greek women ; nor can 
these strictures in this respect be better closed, than by the following 
extract from a late elegant little work, on the states of ancient 
Greece, whose institutions the Romaus copied > exhibiting, with 
regard to the vassalage of the sex, the substance of many a text 
of Menu, and yet not a perfect picture of it, as it existed at the 
time to which the account refers ; omitting, as it does, all allusiou 
to that cxtraordiuary feature, already noticed, the power of the 
husband to dispose of his wife by will, to any man whom he might 
choose for his successor. Speaking of the Athenian women, in an 
age too of refinement, ' They lived (says the learned and ingenious 
author) in a remote quarter of the house, and were never allowed 
to mingle in society with the men. They were not permitted to go 
abroad, without being attended by a slave, who acted as a spy upon 
their conduct. They were given iu marriage without their consent ; 
and were expected to make the care of their families the sole object 
of their attention. In a funeral oration composed by Plato, in the 


• Cic pro. Muren. 11. 


T Liv. xxxiv. 2. 
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Should it bo asked if a widow is competent to make a 
disposition, uot sanctioned by law, of her husband’s property, 
with the consent of his reversioners, is she to take the 
consent of all of them, or of any of them in particular ? — 
The answer is, it lias been determined that — 

no. For the validity of an alienation not sanc- 
tioned by law, the consent of those reversioners of 
the husband is necessary who are likely to be in- 
terested in disputing it; and it is their consent 
alone that renders a widow competent to make such 
an alienation of her husband’s property.* 

The mere attestation of conveyance by a relative does 
not necessarily import his concurrence or consent, but it is 
requisite that he should actually give his consent to the 
transaction at that time or ratify it subsequently. — Vide 
precedents, pp. 288, 292 — 294, 302. Further, — 

111. Being unable to hold and manage, or for 
any other cause, the widow may surrender or make 
over the property to the then next reversionary 
heir, or, with his consent, to the heir next after him, 
and thus accolerate his succession. t 

Likewise, — 

112. Upon the widow’s resignation of the world- 
ly concerns, or voluntary abandonment, the estate 


Annotations. 

person of Pericles, he makes that illustrious statesman exhort the 
Athenian women, to mind their domestic concerns ; and assure them, 
that they would he most faithful in the discharge of their duty, 
when they never attracted the notice of their fellow-citizens. — 
Stra. H. L. 2nd Ed. Vol. I, pp. 252 — 253. 


* Vide precedents, pp. 302, 292 — 291 288. 

+ Vide Precedents pp. 295—306. 

t Hill’s Essays on the Institutions, Ac. of the States of ancient Greece, 
page 266. 


VyavatlKd. 


Vyarculhd. 


Vyaratthi. 
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inherited by her descends at once to the next re- 
versionary heir, as she is thereby divested of her 
property by abdication.* 

Vyatasthd. 113. But, if without the consent of the above- 
mentioned reversionary heirs of her husband, a 
widow do alienate his property without a legal ne- 
cessity or for purposes not sanctioned by law, the 
alienation so made is illegal and invalid, and the 
reversionary heirs have a right to restrain her from 
so doing, or to have the same set aside, t 

Fj wvaMd. 114. Primarily, the immediate reversioners pos- 

sess such right and not those who are next after 
them, unless the former be incapable of doing so, 
or unwilling to do it through collusion with the 
widow, or if they have relinquished their rights in 
favor of the latter or authorized them to exercise it. { 

ryavatthd. jjq j n the event of an alienation made by a 
widow of her husband’s property being set aside, 
the property should revert to her, if she have not al- 
ready committed any act involving forfeiture of her 
right of inheritance^ 

Reason. Because while the widow lives free from any defect causing 
disherisoD, the reversionary heirs who are posterior or in- 
ferior to her have no right in supercession to her, also be- 
cause the right of such heirs accruing only at the 
death (natural or civil) of the widow, and there being no 
certainty of their surviving the widow, their right is merely 
a contingent one. Iu other words, although the reversioners 
may have a wrongful alienation made by a widow set aside 
yet they cannot take possession of the property recovered 
from the purchaser, they not being then vested with the 

• See ante, pp. 20 — 22, and Precedents pp. 22 — 30, 36, 37, 296. 
t See ante, pp. 122, 123 and Precedents, pp. 288, 332—340, 352 — 357* 
372, 373, 385-388, 406, 407, &c. 

X Vide Precedents pp. 353—357, 370—376, 383-489. 

§ Vide Precedent*, pp. 352 — 357, 336, 387- 
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right to do so, aud the widow not being divested of her 
heritable right. 

116- If, however, it be satisfactorily proved that 
the widow has made waste to the injury of thoso 
who have the reversionary interest, and the pro- 
perty is in danger, so that, but for tho interference 
of the Court of Justice, representing the Sovereign, 
the reversioners who may eventually succeed would 
suffer loss from the acts of the widow, then, and not 
until then, the Dispensers of justice, may, with a 
view to remedying the evil, or preventing such loss, 
take the management of the property from her 
hands, and adopt such measures whereby the 
estate may be secured for tho ultimate heirs, pro- 
vided those measures do not affect the widow’s rights 
as the then heiress entitled to enjoy the income.* 

117. According to the modern Judges of 
British India any alienation or transfer of her hus- 
band’s property made by the widow, whether for 
an allowable cause or otherwise, should remain in- 
tact until her death, + the reversionary heir may, 
however, institute a suit even during the life- 
time of the widow to declare that tho conveyance 
was executed for causes not allowable, and is there- 
fore not binding beyond the widow’s life ; and 
also for remedy against the grantee to prevent waste 


* Vide Precedents, pp. 352—357, 386 &c. 

It has been accordingly determined that a Court of Justice, like the Court 
of Wards, may step in, and appoint a Receiver to take charge of the estate. 
The reversionary heir may be the Receiver, but his appointment as such is 
not by virtue of tho revorsionary right, but in consideration of what would 
be most for the benefit of the estate. The Court would give him possession 
conditionally upon his paying the income of the property to tho widow 
empowering her on the other hand to move for his removal on his not paying 
it. See the precedents above noted. 

+ See however the Privy Council decision which is at page 260 of the 
Precedents and which is quite in conformity with the Hindd law. 

i» 


VyacatiUS. 


Vyavail/td. 
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or destruction of the property whether movable 
or immovable.* 


SECTION II. 

On Daughters' Right of Succession. 

As those persons, who are exhibited in the text “ the 
wife, and the daughters,” &c.f to be the next heirs on fai- 
lure of the prior claimants, would have succeeded if the 
widow’s right had never taken effect, so shall they equally 
succeed to the residue of the estate remaining after her use 
of it, upon the demise of the widow in whom the succession 
had vested. At such time (when the widow dies, or when 
her right ceases) the succession of daughters and the rest 
is proper, since they confer greater benefits on the deceased 
(by oblations presented) than other claimants.): Therefore,— 

vatihi. 118. In default of the widow the daughters 
inherit the estate of the man who died separated 
(from his co-parceners) and not re-united (with 
them.) || 


Annotations. 

118. In default of the widow, the daughter inherits, but neither 
is her interest absolute. It may here be mentioned, that the above 
rule of succession is applicable to Bengal in every possible case ; 
but, elsewhere, only where the family is divided : for according to 
the doctrine of the Benares and other schools, even the widow, to 
whom the daughter is postponed, can never inherit, where the 
family is in a state of union ; nor can the mother, daughter, daugh- 
ter’s sou, or grandmother. The father's heirs in such case exclade 
them. — Macn. H. L. Vol. I, pp. 21, 22. 

The right of daughters to succeed, in default of sons and widow, 
is not to be confounded with that of the appointed daughter, under 


* See Precedents, pp. 312—351, 368—372, 385—388. 

+ Ante, page 99. t Vir-Mitrodoya, page 191. 

U Fide Precedents, pp. 412 — 416, 443 — 445. 
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It is a settled rule, that a wedded wife, being chaste, 
takes the whole estate of a man, who, being separated from 
his co-heirs, and not subsequently reunited with them, 
dies leaving no male issue. On failure of her the daugh- 
ters inherit. — Mit. In. Chap. II, Sect, i, § 39, and Sec- 
tion ii, § 1. 

On failure of wives, the heritage devolves on the daugh- 
ters, according to the preceding text of Vises u.* — Vi. 
Chi. p. 292. 


In default of the wife, the daughter succeeds. — Vyav. 
Mayu. Chap. IV, Sect. VIII, § 10. 

Manu : — The son of a man is even as himself, and the 
daughter is equal to the son. How then can any other 
inherit (his) property, notwithstanding the survival of her, 
who is, as it were, himselff (a). — Smri. Chan. Chap. XI, 
Sect, ii, Cl. 7 ;—Vt. Mi. (Sans.) p. 203. 

( a ) Who is as it were himself] who is equal to the sou, who 
is as it were himself. — Smri. Chan. Chap. XI, Sect, ii, Cl. 7. 

NArada : — “ On failure of male issue, the* daughter in- 
herits, for she is equally a cause of perpetuating the race : 
both the son and daughter are the means of prolonging 
the father's line of descendants.”; — Smri Chan. Chap. 
XI, Sect, ii, Cl. 9 ; — Vi, Mi. (Sans.) p. 204. 


Annotations. 

the old law. The daughter under consideration takes as a principal 
in her own right, in default of the widow, who has precedence. — Stra. 
H. L. Vol. I, (2nd Ed.) p. 137. 


* See Antt, page 108. 

t See Yyav. May(t. Chap. IV, Sect, viii, §10, in which the translation 
gireu of the above text is not accurate. 

J The lint of descendants here intends such descendants ns present the 
oblation cake ; for one who is not an offerer of oblations, confers no benefits, 
and consequently differs in no respect from the offspring of a stranger or no 
offspring at all. The daughter's son is the giver of oblations, not his son ; 
nor the daughter’s daughter ; for the oblation ceases with him. 


Authority. 


Authority. 


Authority. 

Authority. 


Authority, 
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The objector says: — “No reason has been adduced to 
show why the right of succession of a daughter should be 
postponed to that of a secondary son and ividoiv, tlie 
reason stated by VRIHASPATI simply accounts for her title 
to succeed on failure of a begotten son." This is true, but 
VRIHASPATI, in giving the reason, intends that the same 
must be taken to apply where a daughter succeeds in 
default of a secondary son and widow. Narada, conscious 
of the justness of the proposition, that a daughter should 
succeed on failure of a secondary son and widow, says, for 
the information of the uninstructed, “On failure of male 
issue, the daughter inherits, for, she is equally a cause of 
perpetuating the race.” The reason why the daughter is 
equally a cause of perpetuating the race, the same author 
explains by saying “ since both the son and daughter are tlie 
means of prolonging the father’s line.” — Smi'i. Chan. 
Chap. XI Sect, ii, Cl. 8, 9. 

The meaning is, that the son and daughter both give 
birth to children, by whom the prosperity of their own 
parents is promoted. Here the equality contemplated be- 
tween a son’s son and a daughter’s son must be understood 
to be an equality in point of efficacy, both the sons being 
in their nature, unequal. There is no equality between 
them in point of clearing off the debts and inheriting the 
assets of the deceased, it being declared “ Debts must be 
paid by sons and son’s sons.” Referring to a grandfather’s 
property, it has further been declared, “The ownership 
of the father and son is the same in it.” The superiority 
of a son’s son being, by these texts, declared in respect of 
assets and debts, the equality contemplated by the text 
of N-Arada, above quoted, between a son’s son and a 
daughter’s son must be understood to consist in con- 
ferring benefits not temporal, that is, in the performance 
of Srddhas ; it being declared by Vishnu: " In offering 
oblations to the manes, the daughter’s sons are considered 
as son’s sons.” The daughters, therefore, stand conspicuous 
in the line of succession by reason of their conferring 
benefits by means of their descendants. — Smri. Chan. 
Chap. XI, Sec. ii, Cl. 10. 

It cannot, however, be hence said, that where there is no 
male issue, a daughter inherits in preference to a widow 
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(patni); the latter being in her own person competent 
to associate in the performance of religious sacrifices (agni- 
hotra) & c., which are acts capable of conferring spiritual 
benefits on the deceased. Therefore, the term “ male 
issue’' used in the passage “ on failure of male issue, the 
daughter inherits/’ must be considered by synecdoche to 
include a patni (widow) also. — Ibid , Cl. 11. 

Vishnu : — The wealth of a man who leaves no male issue 
goes to his wife; on failure of her, to his daughter.* 

Vrihaspati : — The wife is pronounced successor to the 
wealth of her husbaud ; in her default, the daughter. As 
a son, so does the daughter of a man proceed from his 
several limbs. How then, should any other person (6) take 
her father’s wealth ? — Mit. In. Chap. II, sect, ii, § 2; — See 
Smri. Chan. Chap. XI, Sect, ii, Cl. 1 aDtl 3. 

(b) Any other person] Those terms exclude the son and 
widow, (who are preferable heirs,) and includo the father and 
the rest. — Smri. Chan. Chap. XI, Sect, ii, Cl. 5 & 6. 

The meaning is how could the father and the rest take 
the property of a sonless man, while the daughter is alive ? 
See Ibid. 

In springing from the limbs of the father, a daughter is 
equal to a son. The difference, however, is this. In the 
procreation of a son, the contribution of the father’s part 
is greater ; whereas, in that of a daughter, it is less, it 
being declared “ A male child is procreated, if the seed pre- 
dominate, but a female child is procreated if the woman 
contribute most to the foetus.”t Hence a daughter is pro- 
nounced equal to a son to a certain extent. — Ibid. § 4. 

But what kind of daughter is competent to receive her 
father’s heritage, is declared by the same author, + — 

Vrihaspati: — Being of equal class(c) and married to a 
man of like tribe (d), being virtuous [sd'ihwi (e)] and 
devoted to obedience, and being formally appointed or not 


* See ante, page 108. , + Makc. 

t Vivida-chintimani, page 293. 


Authority. 


Authority. 
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appointed to continue the male line, she (the daughter) 
shall take the property of her father. — Smri. Chan. Chap. 
XI, Sect, ii, § 26;— Vi. Chi. p. 293;— Vi. Af*. (Sans.) 
page. 204. 

(c) Being of equal class] Being of the same class with the 
, father, that is, born of a wife of the same class with the father. 
Smri. Chan. Chap. XI, Sect, ii, § 27. 

( d) Married to a man of like tribe] This is intended to ex- 
clude one married to a man of superior or inferior tribe. For the 
offspring of a daughter married to a man of a higher or lower 
class is forbidden to perform the obsequies of his maternal grand- 
father aud other ancestors who are of inferior or of superior 
rank. But one, married to a man belonging to the same class, con- 
fers benefits on her father by means of her son. 

The four epithets (being of equal class and married to a 
man of like tribe, being virtuous and devoted to obedience) 
first mentioned, in the above passage, refer to a daughter 
claiming inheritance after a widow, and the two epithets 
(being formally appointed or not appointed) last mentioned, 
to a daughter claiming inheritance before a widow. Being 
formally appointed or not appointed to continue the male 
line.] Here, an appointed daughter (whether formally 
appointed or not) must be understood. The term “ daughter ’ 
(which has not been expressly mentioned in the passage) 
must be understood before the other four epithets. — Smri. 
Chan. Chap. XI. S. ii. Cl. 27. 

FyarartA i. 119. (e) Being virtuous] By this term an unchaste 

daughter is excluded from the inheritance.* 

It being laid down that an unchaste widow does not in- 
herit, a fortiori a daughter, who is inferior to the widow, 
or whose heritable right is weaker than that of a widow, 
cannot inherit, if unchaste. See ante, pp. 116, 117 and 
Precedents, pp. 417, 425, 427, 433. 

Vi/aratthi. 120. A daughter being entitled to inherit the 
divided property of her father, it has been, by 
parity of reasoning, determined that, she is entitled 
to inherit also such property as was separately 


• Vide Precedents, pp. 251—257, 402, 403, 447. 
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acquired or held by him, or was vested in him 
though its enjoyment was postponed till after a 
contingency.* 

Because such property, not being held in common with 
any one else, is of the nature of a divided property. 

121 . Of the daughters married and unmarried, 
the unmarried is, in the first place, the sole heiress 
of her father’s property. + 

In the case also where some of them are married, and some 
unmarried, the unmarried ones alone (succeed), by reason of 
this (i. e., the following) text of KatyAyana. — Vyav. Mayif 
Chap. IV, Sect, viii, § 11. 

KatyAyana : — Let the widow succeed to her husband’s 
wealth, provided she be chaste : and, in default of her, let 
the daughter inherit, if unmarried.}: — Vyav. Mayu. Chap. 
IV, Sect, iii, § 11 ; — Mit. In. Chap. II, Sect, ii, § 2. 


Annotations. 

121. But there is a difference in the law, as it obtains in 
Benares, on this point, that school holding that a maiden daughter 
i» in the first instance entitled to the property. According to the 
law of Mitliila an unmarried daughter is preferred to oue who is 
married. — Macn. H. L. Vol. I, p. 22. 

121 — 123. A maiden is in the first instance entitled to the pro- 
perty ; failing her, that the succession devolves on the married 
daughters who are indigent, to the exclusion of the wealthy daugh- 
ters, that, in default of indigent daughters, the wealthy daughters 
are competent to inherit ; but no preference is given to a daughter 
who has or is likely to have male issue, over a daughter who is 
barTen,|| or a childless widow. — Macn. H. L. Vol. I, p. 22. 


* Vide Precedents, pp. 244, 443. 
f Vide Precedents, pp. 416, 445. 

t In the Smritiehandriki the last word of the above text is “ Pratish- 
tkitF instead of “bhabtt-lada, " and it is rendered by unprovided."' See 
Kriilma Sicimi Iyer's translation, page 175. 

II 8ee however, page 154. 


Reason. 


Vyav aithi. 


Authority. 


Authority. 
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Authority. if there be competition between married and unmarried 
daughters, the unmarried one takes the succession under 
the specific provisions of the text above cited (“ in default 
of her, let the daughter inherit, if unmarried.'') — Mit. In. 
Chap. II, Sect, ii, § 3. 

Vyav<uth t t. 122. In default of the maiden daughters the 
married daughters inherit their father’s estate.* 

Authority. ParAshara : — Let a maiden daughter take the heritage 

of one who dies leaving no male issue ; if there be no 
such daughter, a married one shall inherit. — Vi. Chi. p. 293. 

BAlr^pa is of opinion that here such is the order of 
succession. — Vi. Chi. (Sana.) p. 153. — See P. C. Tagore's 
translation, p. 293. 

v//am$thi. 123. Among the married daughters if there 
be competition between an unprovided and an en- 
riched daughter, the unprovided one inherits, in her 
default, the enriched one.t 

Authority. Among the married ones when some are possessed of 
(other) wealth, and others are destitute of any, these the 
(last) even will obtain (the estate), from this text of GotJ- 
TAMA. “A woman’s property goes to her daughters, un- 
married, or unprovided for.” Unprovided for ] Destitute 
of wealth. Those acquainted with traditional law, hold 
that the word, ' woman's’ (wife’s) includes the father’s also. 
— Vyav. Mayu. Chap. II, Sect, viii, § 12. 

Authority. If the competition bo between an unprovided and an 
enriched daughter, the unprovided one inherits ; but, on 
failure of such, the enriched one succeeds: for the text of 
Goutama is equally applicable to the paternal, as to the 
maternal, estate. “ A woman’s separate property goes to 
her daughters, unmarried or unprovided.” It must not be 
supposed, that this relates to the appointed daughter : for, 
in treating of male issue, she and her son have been pro- 
nounced equal to the legitimate son (“ Equal to him is the 


• Vide Precedents, pp. 413, 416, 445. t Vide Precedents, pp. 413, 415, 416. 
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son of an appointed daughter,” or the daughter appointed 
to be a son.) — Mit. In. Chap. II, Sect, ii, § 4, 5. 

The conclusion, therefore is, where there is a competition 
between a daughter unprovided and one unmarried, both 
being of the same class with their father, and possessing 
the other qualifications mentioned in the text,* the un- 
married alone first takes; the maintenance of such daughters 
ont of the wealth of the father being indispensable. On 
failure of such a daughter, the unprovided one takes, such a 
daughter, being destitute of the means of subsistence, 
owing to the inability on the part of her husband to main- 
tain her, although he is bound to do so. In default of 
unprovided daughters, the daughter provided or enriched 
and possessing the qualifications of equality of class, &c., 
takes, such a daughter, though provided, being competent 
to inherit. On failure of daughters, the daughters son 
inherits, he being the offspring of the daughter. — Smri. 
Chan. Chap. XI, Sect, ii, § 28. 

Thus in default of the widow, where there is competi- 
tion among daughters enriched, unprovided for and un- 
married, all being of the same class with their father, and 
possessing the other qualifications (mentioned in the text 
cited,)* the unmarried alone takes in the first place, as her 
father was bound to maintain her; in default of her, the 
(daughter) unprovided for takes — such daughter being 
destitute of the means of subsistence owing to the inabi- 
lity on the part of her husband to maintain her, although 
he was bound to do so ; failing her, the daughter provided for 
or enriched also possessing the qualifications of equality of 
class, &c., already mentioned,* takes the estate though Bhe 
be provided for and enriched. — VC Mi. ( Sans .) p. 205. 

124. According to the doctrinp of the law as current 
in Mithild, no distinction is made among the married daugh- 


Annotations. 

124. .According to the law of Mithiia, an nnmarried daughter 
i* preferred to one who is married : failing her, married daughters 

• See A nle, pages, 149 and 150. 

19 


Conclusion. 


r 


Yyaratthi. 
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Yyavatthi. 


Authority. 


ters with respect to their being provided, unprovided, 
barren and so forth, but on failure of the maiden daughter, 
all married daughters without any difference succeed equally 
and simultaneously. — See, ante p. 152. 

125. According to the Smriti-chandrikd, the 
daughter who is barren, or destitute of a son to 
confer spiritual benefits on her deceased father, 
does not inherit from him. 

“Let the widow succeed to her husband’s wealth, pro- 
vided she be chaste, and in default of her (A), the daughter 
inherits, if unmarried or unprovided.” By this it is in- 
ferrible that the above passages* have reference to daughters 
either unmarried or unprovided. “Unprovided” here 
means unprovided with wealth and not unprovided with 
offspring(t), such as barren daughters and the like, for, 
daughters of the latter description are not at all entitled to 
inherit their deceased father’s estate, they being incapable 
of conferring on him benefits spiritual through the medium of 
their offspring. — Svnri. Chan. Chap. XI, Sec. ii, Cl. 20, 21. 

(h) “ In default of her" means here not in default of a Paint 
generally, but in default of that kind of Paint, who is not 
tainted with incoutineuce. — Ibid., Cl. 21. 

(i) Here by ‘ Offspring’ is meant only the son of a daughter, 
not her daughter or son’s sou, because, except the son no other 
offspring of a daughter can offer tire oblation cake and confer 
spiritual benefit on her deceased father. 

The author of the Vira-mitrodaya is of the same opinion. 
He says — “ Goutama propounds that a woman’s separate 


Annotations. 

are entitled to the inheritance, but there is no distinction made 
among the married daughters ; and one who is married, and has, 
or is likely to have, issue, is not preferred to one who is widowed 
and barren ; nor is there any distinction made between indigence 
and wealth.— Macn. H. L. Vol. I. p. 22. 


* That is the texts of Mafic, tit turn, ami Baiuasi'iTi, cited in 
pp. 147, 149. 
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property goes to her daughters, unmarried or unprovided for.” 
Although he says “ a woman’s separate property,” yet by 
parity of reasoning it applies also to a father’s property. By 
the term “unprovided for’' it should not be understood a 
woman unprovided with offspring by reason of her being 
barren and the like, inasmuch as such a woman is not entitled 
to inherit in consequence of not conferring spiritual benefit 
through her offspring (that is son). — Vi. Mi. (Sans.) p. 205. 

126. If there bo several daughters capable of 
inheriting, they all take their father’s heritage, or 
divide it among themselves.* 

But if there be more than one, they will divide it, and 
take shares. — Vyav. Mayu. Chap. II, Sect. viii. § 9. 

If the daughters competent to succeed be numerous, a 
distribution Bhould be made among them. — Coleb. Dig. 
Vol. Ill, (Lond. Ed.) p. 498. 

The word ‘daughters' is used in the plural number — 
to show that those of the same class (with their father) 
get equal shares, and those of different classes get shares 
in accordance with their tribes. — Vi. Mi. (Sans.) p. 205. 

127. Upon the death, natural or civil, of any 
of the daughters in whom succession had vested, 
the surviving daughters take the portion of the 
patrimony inherited and vacated by the deceased, 
not the daughter’s son and the rest.f 


Annotations 

126. The daughters are named in tho plural number to suggest 
the equal or unequal participation of daughters alike or dissimilar by 
class. — Mil. In. Chap. II, Sect, ii, § 1. 

127. On the deoease of one of them, whether they have male issuo 
or not, the estate devolves on the surviving daughter ; and it is not 
till after the death of all these daughters that the estate goes to the 
next heir of the father. — Elb. In. Sect. 168. 

* Vide Precedents, pp. 116, 133, 444. 

+ Vide Precedents, pp. 416, 433, 434. 

In the case where two daughters succeeded to their father's estate, and one 
of them died leaving her sister theu a childless widow, and a sou, a question 


Vyavaethd. 

Authority. 

Authority. 

Authority. 

Vyavaitki. 
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Iioason. 


Vyavaithd. 


Because daughter’s sons being posterior or inferior to 
daughters, their succession has been ordained in default of 
daughters. 

Further, upon the death, natural or civil, of any of the 
daughters who inherited their patrimony, the surviving 
daughters are alone entitled to the portion of the patri- 
mony inherited and vacated by their deceased sister and 
not tho son of the deceased daughter, becuase a daughter 
being nearer than a daughter’s son, the latter cannot in- 
herit so long as there exists a single daughter competent to 
inherit. Should it be asked, how it is that a son’s son 
whose father is dead inherits his grandfather's estate simul- 
taneously with his paternal uncle 1 The answer is — He 
does so under special texts to that effect, and there is no text 
ordaining that a daughter’s son whoso mother is dead should 
inherit his maternal grandfather’s property simultaneously 
with his mother’s sister. 

128. Tho right once vested in a daughter does 
not cease until her death, notwithstanding she bo 
barren or a sonless widow who bore daughters 
only.* 


may arise whether the property inherited by the deceased woman would bo 
taken by her son, or would devolve upon the sister though then disqualified 
to inherit. There are opinions both ways : some lawyors are of opinion that 
the surviving sister being a childless widow, and (therefore) incompetent to 
inherit, the property should devolve on the son of the deceased. But others 
maintain that the surviving sister being disqualified to inherit at the time 
of her sister's death is no bar to her taking her father’s property left by the 
Bister, because she does not inherit her sister’s property so that her disqualifi- 
cations at the time of her death should be taken iuto consideration ; (and 
the fact of its being her father’s, and not her sister’s, property is manifest 
from her not having had absolute proprietary right over it, but only a 
restricted interest therein, as well os from its devolving on her father's heirs 
and not on her own heirs ;) and because, like wives, tne two daughters were, 
in the legal sense, held to be one and the samo heir collectively succeeding 
to, and holding, their father's property, which on tho death of one would 
of course remain in tho hands of the other. This (latter) opinion is main- 
tained by tho High Court in its Original Jurisdiction. See Case No. 66 of 
1865 — Boidya-nath Sett plaintiff versus Durgd charan Basdk, decided on 
the 28th of February, 18G5, by Hon’ble W. Morgan who consulted the 
llon’ble Shambhu-natt Pandit on the point in question. See V. D. p. 170. 
The lattor opinion has also been adopted by the Privy Council. — Vide 
|*rccedeuts, p. 434. 

♦ Vide Precedents, p. 431. 
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Because being barren or a souless widow is not, like civil 
death, a cause of destroying heritable right already accrued 
and vested.* 

129. The daughter, too, without a legal neces- 
sity or any of the acts, religious or secular, men- 
tioned in the widow’s successiont is incompetent to 
make a gift, mortgage or sale of the property in- 
herited by her, but is to enjoy it with moderation 
until her death. After that, her father’s (next) heirs 
will take it.{ 

As a daughter is inferior to a widow, or her right is 
weaker than that of a widow, she, in the disposal of her 
father’s heritage, is certainly subject to the same restric- 
tions and liberties as a widow is in the disposal of her hus- 
band’s heritage. See Precedents pp. 424 and 434, Note. 

In other words the next heir of the former owner being 
entitled to inherit the property inherited and vacated by 
a widow, it has been determined that the word widow 
(patni ) is employed with a general import ; and the rule 
on the above point laid down in the widow’s succession, 
must be understood as applicable generally to the case of 
a woman’s succession to inheritance. — Vide Precedents pp. 
417, 424, 427, 433, 435. 

130. The word widow (patni ) being employed 
with a general import to embrace all the females 


Annotations. 

129. In default of the widow, the daughter inherits, but neither 
is her interest abtolute. — Macn. H. L. Vol. I, p. 21. 

129, 130. As the daughter’s right to succeed is inferior to that 
of the widow, it necessarily follows that she too is only to enjoy the 
property, aud that she is subject to the same restrictions in the use 
of it, os the widow. On her death, the estate goes to her father's 
next heir. — Elb, In. Sect. 171. 


* See the Chapter on Exclusion from Inheritance. 

+ See ante pp, 132 — 138. J Fide Precedents, rp, 416, 424, 427, 433, 435. 


Reason. 


Vyavaithi. 


Reason. 


VyavailM. 
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entitled to inherit, whatever liberties and restric- 
tions are provided in the widow’s succession, all 
those are applicable to the succession of daughters 
and other females entitled to inherit.* 

But, — 

On the ground of the text : — “ The son of a man is even 
as himself, and the daughter is equal to the son,” &c. 
(ante p. 147) it has been determined by the High Court and 
the late Supreme Court of Bombay that — 

ryavauM. 131 . A daughter has absolute power over the pro- 

perty inherited by her from her father, just as she 
has over her stri-dhan (woman’s peculium) ; and that 
after her, such property is to bo inherited by the 
heirs to her stri-dhan . t 

Tyavatthi. 132. While the High Court of Madras has 
held that a daughter has absolute power over the 
movable portion of her father’s heritage which she 
can dispose of at pleasure (like her stri-dhan), but 
not over the immovables inherited by her from 
him.J 


• Vide Precedent*, pp. 417, 427, 433, 435. t Vide Precedents, pp. 420, 428. 
I Vide Precedents, pp. 422, 278, 274. 
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SECTION III. 

ON DA.UGHTER’9 son’s succession. 

133. On failure of the qualified daughter of a 
man who died separated from liis co-heirs and not 
subsequently reunited with them, his daughter’s 
son inherits from him.* 

YIisavalkta: — T he wife, and the daughters also (a), 
&c. Ante page 99. 

(a) By the import of the particle “ also” the daughter’s 
son succeeds to the estate on failure of daughters. — Mit. Iu. 
Chap. II, Sect. ii. § 6. 

In default of daughters, the daughter’s son (succeeds). — 
Vyav. Mayu, Chap. IV, Sect, viii, § 13. — Vi. Mi. (Sans.) 
page 205. 

A daughter’s son being the offspring of a daughter, is 
more nearly connected with the deceased than a father is : 
Vishnu has declared it — Smri. Chan. Chap. XI, Sect, ii, 
Clause 15. 

Vishnu: — Where there exists no son or grandson(6), the 
daughter’s son inherits the wealth. In offering oblations 


Annotations. 

133. According to the law of Bengal and Benares the daughter’s 
song inherit in default of the qualified daughters ; but the right of 
dsnghter’s sons is not recognized by the Mithila School. t — Macn. 
H. L Vol. I, p. 23. 

Where there are (daughter’s! sons, their right of succession is post- 
poned to that of other daughters of the deceased.— Stra. H. L. 
Vol. I, p. 139. 


* Vide Precedent*, pp. 433, 448—454, 459—581, 484. 

+ Thi» is not correct : the heritable right of daughter's eons is certainly 
r*»gnu»d in the Mithila School. See pott pp. 162, 163, and Precedents p. 454. 


Vyavatthd. 


Authority. 


Authority. 


Authority. 


Authority, 
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Authority, 


Authority. 


Authority. 


Authority. 


to the departed ancestors, the daughter’s sons are const* 
dered as son’s sons. — Smri Chan. Chap. X, Sect ii, Cl. 15. 
Vide Mit. Chap. II, Sect, ii, § 6 and Vi. Mi. (Sans.) p. 205. 

(b) "Where there exists no son or grandson.] This ia in- 
dicative of the non-existence of heirs as far os the daughter.— 
Vi. Mi. (Sant.) p. 205. 

MaNu:— B y that male child, whom a daughter, whether 
formally appointed or not, shall produce from a husband 
of the equal class, the maternal grandfather becomes the 
grandsire of a son’s son (c) : let that son give the funeral 
oblation and take inheritance. — Mit. In. Chap. II, Sect, ii, 
Para. 6.— Vi. Mi. (Sant.) p. 205. 

fc) “The grandsire of a son’s son" — by this it is intimated 
that as in default of a son, son’s son takes the heritage of his 
paternal grandfather, so in default of a daughter, the daughter’s 
son (inherits the property of his maternal grandfather). — Ff. 
Mi. (Sant ) p. 205. 

VRIHASPATI: — As the ownership of the father’s wealth 
devolves on her (the daughter), although kindred exist, so 
her son likewise becomes the owner of his mother's (and) 
maternal grandfather’s estate. — Vi. Mi. (Sans.) p. 205 ; 
Vi. Chi. (Sans.) p. 153. Vide. P. C. Tagore’s translation, 
page 294. 

As by means of the oblation cake offered by her son, 
a daughter inherits her father’s estate, so by the presenta- 
tion of the same oblation cake her son also becomes the 
owner of his maternal grandfather’s estate, although 
kindred, that is, the father and the rest, exist. Such is the 
meaning. — Vi. Mi. (Sa»«.)p. 205. 

Manu : — The son, however, of such a daughter, who 
succeeds to all the wealth of her father dying without a son, 
must offer two funeral cakes, one to his own father, aud 
one to the father of his mother. Between a son’s son 
and the son of such a daughter, there is no difference 
in law ; since their father and mother both sprang from the 
body of the same man. — Chap. IX, verses 132, 133. 

Here the equality contemplated between a son’s son and 
a daughter’s son must be understood to be an equality in 
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point of efficacy, both the sons being in their nature, un- 
equal. There is no equality between them in point of 
clearing off the debts and inheriting tho assets of tho 
deceased ; it being declared — “ Debts must be paid by sons 
and sons’ sons.” Referring to a grandfather’s property, it 
has further been declared — “ The ownership of tho father and 
son is the same in it. Tho superiority of a son’s son being, 
by these texts, declared in respect of assets and debts, the 
equality contemplated by the text of NiRADA, above quoted 
between a son's son and. a daughter's son must be under- 
stood to consist in conferring benefits not temporal, that is, in 
the performance of Srdddkas ; it being declared by V ISHNU — 
"In offering oblations to the manes, the daughter’s boos 
are considered as son's sons." The daughters, therefore, 
stand conspicuous in the line of succession by reason of 
their conferring benefits by means of their descendants. — 
Smri. Chan. Chap. XI, Sect, ii. Cl. 10. 

Although (in the text of Vrihat Vishnu, ante, p. 108) 
the father is said to inherit the property of a sonless man, 
in default of tho daughter, yet, as reasons have already been 
shewn why the daughter’s son should inherit in default of 
the daughter, it must be understood that the succession of a 
father does not come in until the failure of daughter’s sons. 
It must further be noticed that a daughter’s son being con- 
nected with the line of the daughter herself, a separate 
mention of him in the order of heirs was considered un- 
necessary by Brihat Vishnu. — Smri. Chan. Chap. X, 
Sect, iii, Cl. 10. 

In the order of succession given in the Milakshara, and 
other books of paramount authority with the Benares, 
Mahrattah and Dravida schools, the daughter’s son is placed 
immediately after the daughter. But the authorities 
of the Mithild school are not of one opinion with respect 
to the succession of the daughter’s son. In the Kalpataru, 
Madana-pdrijdta and Smriti-sara he (the daughter’s son) 
is placed immediately after the daughter* ; while according 
to the Vivdda-chintdmani, which is the paramount au- 
thority of the said school, the daughter’s son succeeds after 


* Vide Precedent*, pp. 455—457. 


Remarks. 
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the father. The passages (to that effect) of the latter work 
aro as follows : — 

“ Vrjhaspati says : — ' As the ownership of the father’s 
wealth devolves on her, although kindred exist, so her sou 
likewise is acknowledged to be heir to his maternal grand- 
father’s estate.”’ — Vi. Chi. p. 294. 

" Man tJ says : — ‘Let the daughter’s son take the whole 
estate of his own father, who leaves no other son, and leb 
him offer two funeral oblations, the one to his own father, 
the other to his maternal grandfather.’ *’ — Ibid. 

These two texts obtain in default of mother and father. 
For the right of succession of wife, daughter, and others 
lias been stated successively. — Ibid. 

Accordingly in the summary of the heirs given in the 
above book (by its author) the daughter’s son is placed after 
the father, and before the brother. The same runs thus : — 

" Therefore, the summary of the above mentioned heirs 
is this: — first, the sou; on failure of him, the grandson ; 
in his absence, the grandson’s son ; on failure of him, a 
chaste wife ; in her default, the daughters ; in their absence, 
the mother ; in her default, tho father ; in his default, the 
daughter’s sou ; and in default of him, the brother” &c. — 
I’i. Chi. p. 299. 

Thus according to the VivAda-chintdmani, and, there- 
fore, according to the prevailing doctrine of tho MUhila 
school, — 

134. The daughter’s son succeeds on failure of 
the father. 

135. If there be sons of more than one daughter, 
they take per capita, and not per stirpes .* 


Annotations. 

135. If there bo sons of more than one daughter, they take 
per capita, and not, as sous’ sous do, per stirpes. — Macn. II. L. 
Vol. I, p. 23. 

* ride Precedents pp. 415 ct »cq. 
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Because the grandsons and great-grandsons (in the male 
line,) do alone take per stirpes on account of special texts ;* 
while all other heirs take per capita. 

In truth, the general rule regarding participation of 
heirs is to take per capita ; the participation per stiipes or 
adjustment of the extent of rights and shares according 
to the number of fathers or mothers is an exception to it. 

For instance, if there be two sons of one daughter, and 
three of another, five equal shares must be allotted, they 
shall not first divide the estate into two parts, and after- 
wards allot one share to each ; for such a mode of distribu- 
tion is only ordained in partition among the sons of sons : 
and the reasoning is not equal ; for, a sou’s son, whose own 
father is dead, receives a share from his uncle ; but the 
daughter’s son, whose mother is deceased, does not receive 
a share from his mother’s sister. — Coleb. Dig. Vol. Ill, 
page 501, 


SECTION IV. 

On Parents’ Succession, &c. 

With respect to the order in which parents succeed, the 
Mitdkshard, the Vivdda-chintdmani and the other author- 
ities of the Benares and Mithila schools, also the Vyavahdra- 
mayukha, the Smriti-chandrika and the other authorities 
of the Mahratta., and Dravida schools are not all of the 
same opinion(i). But, — 


Annotations. 

(!) Balav Biiatta, the commentator of the Mitdkshard, is of 
opinion, that the father should inherit first and afterwards the 
mother ; upon the analogy of more distant kindred, where the pater- 
nal line has invariably the preference before the maternal kindred, 
and upon the authority of several express passages of law. Nanda 
Pasdita, author of commentaries on the Mitdkshard and on the 
Institutes of Visnsr, had before maintained the same opinion. 


* See tOiKi pages 91 aud 95. 


Illustration. 
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According to the prevalent doctrine of the Ben&rea 
and Mithila schools, — 

Tyavntht. 136 . The estate of a man, who died separated 
from his eo-parceners, and not subsequently re- 
united with them, devolves, in default of heirs down 
to the daughter’s son, first on his mother, in 
default of her, on the father.* 


Annotations. 

But the elder commentator of the Mitikahari, Vishweshwars 
BuatTa has in this instance followed the text of his author in his 
own treatise entitled Madana-parijata, and has supported VijhtA- 
kebhwaka’s argument both there and in his commentary named 
»S 'ubddhini. Much diversity of opinion does indeed prevail on this 
question. SrI-kara maintains, that the father and mother inherit 
together ; and the great majority of writers of eminence (as 
Apararka, and KamalIeaba, and the authors of the Stnriti-cKan- 
dritd, Madana-ratna, Vyavahdra-maydlha, Ac.,) gives the father 
the preference before the mother. But VaciiasPati Misra, on the 
contrary, concurs with the Mit&hhari in placing the mother before 
the father ,-t being guided by an erroneous reading of the text of 
Vibhnc (ante p. 108,) as is remarked in the Fira-mitrodoya. The 
author of the latter work proposes to reconcile these contradictions 
by a personal distinction. If the mother (says he) be individually 
more venerable than the fatber, she inherits ; if she be lees so, the 
father takes the inheritance .%■ — Mil. Iu. Chap, II, Sect, iii, § 5. An- 
notation. 

136. In default of daughter’s eons, the father inherits, according 
to the law as current in Bengal, but according to the other schools, 
the mother succeeds to the exclusion of the father.— -Macn. H. L. 
vol. I, p. 25. 

136. Although a great majority of writers gives the father the 
preference over the mother, yet according to the law as current in 


* Vide Precedents, pp. 289, 402 — 472. 

+ So does also Cuandeshwara author of the Vividaratnikara, 
: See Fira-mitrodoya (Sans.) p. 107. 
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On failure of those heirs,* the two parents, meaning the 
mother and the father, are successors to the property, — Mit. 
In. Chap. II, Sect, iii, § 1. 

Although the order, in which parents succeed to the estate 
do not clearly appear (from the tenor of the text.f) since the 
conjunctive compound is declared to present the meaning 
of its several terms at once, and the omission of one term 
and the retention of the other constitute an exception to 
that complex expression, yet as the word ' mother' stands 
first in the phrase into which that is resolvable (2), and is 
the first in the regular compound [vidtd-pitarou] 3)] ‘ mothev 
and father,’ when not reduced (to the simpler form pitarou 
‘ parents’) by the omission of one and retention of the 
other ; it follows from the order of the terms (4) and that of 


Annotations. 

Benares and in Mitbila, the mother has the superior claim of 
inheritance.— Macn. H. L. vol. II, Chap. I, Sect, iii. Case 13. Note. 

(2) The word mother itands fint in the phrase into which that ii 
reiolvable.] The compound term, whether reduced to the simpler 
expression or retaining its complex form, is resolvable into the 
phrase mdtd cha pitd cha ‘both the mother and the father.’ This 
however, is only the customary order of terms, not specially enjoined 
by any rule of Syntax. Annotation to Mit. Chap. II, Sect iii, § 21 

(3) It first in the regular compound.'] Conformably with one of 
KIttaTana’s eiceudatory rules on PdninCt canon for the collocation 
of terms in composition. (2. 2. 34.) That rule requires the most 
revered object to have precedence : and the example of the rule, as 
given in PAtanjaH’s Mah&bhdihya and Vamana’s Kdsika vritti, is 
this very compound term mdtd-pitarou ' mother and father.’ The 
commentators, Kaitata and Hara-datts, assign reasons why a 
mother is considered to be more venerable than a father. — Ibid. 

(4) It follow!, from the order of the term!.] The compound 
term mdtd-pitarou ‘ mother and father,* as well as the abridged and 


* That is the heirs hitherto enumerated, namely, those down to the 
daughter’s son. 

t The text ol Yajmavalkya, ante p. 99. 


Authority, 


Authority. 


Digitized by Google 



16G 


VYAYASTIll-CIIANDRIKi 


the sense which is thence deduced and according to the 
series thus presented in answer to an inquiry concerning 
the order of succession, that the mother takes the estate 
in the first instance ; and, on failure of her, the father. — MU. 
In. Chap. II, Sect, iii, § 2. 

Authority. Besides the father is a common parent to other sons(5), 
but the mother is not so: and, since her propinquity is con- 
sequently greatest, it is fit, that she should take the estate 
in the first instance, conformably with the text— “ To the 
nearest sapinda the inheritance next belongs."* — MU. In 
Chap. II, Sect, iii, § 3. 

Authority. In default of the daughter, the mother succeeds, — ac- 
cording to the authority of Vishnu. — Vi. Chi. p. 293. 

YAjnyavalkya says: — “A wife, daughters, both pa- 
rents^, brothers, their sons, kinsmen sprung from the same 
original stock, distant kindred, a pupil, and a fellow-student 
in theology : on failure of the first of these, the next in order 


Annotations. 

simpler expression pitarou ‘ parents,' is resolvable into the same 
phrase maid cka pica cha ‘ both the mother aud the father.’ Thus, 
in every form of expression, ‘mother’ stands first. Hence the author 
infers, that the mother’s priority in regard to succession to wealth 
is intended by the text (ante, p. 99). — Ibid. 

(5) The father is a common parent to other mm*.] The mother 
is, in respect of sous, not a common parent to several seta of them : 
and her propinquity is therefore more immediate, compared with 
the father’s. But his paternity is common ; siuce be may have sous 
by women of equal rank with himself, as well as children by wives 
of the Kshatriya aud other inferior tribes ; and his nearness is 
therefore mediate, in comparison with the mother’s. The mother 
consequently is nearest to her child ; aud she sncceeds to the estate 
in the first instance, since it is ordained by a passage of Mahc, that 
the person, who is nearest of kin, shall have the property. Subb- 
dhini, — Annotation to Mil. In. Chap. II, Sect, iii, § 3. 

* Mahu, Chap. IX, r. 187. 
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shares the estate of him who has gone to heaven leaving 
no male issue. This law extends to all classes." — Vi. Chi. 
page 295. See ante, page 99. 

(6) Both •parents] Here a doubt may arise as to the order Authority, 
of succession. To remove this, the following explanation 
will suffice; the mother, and on failure of her, the father, 
because this text has the same origin with that of Vishnu. — 

Vi. Chi. p, 295. So also the Ratnakara. — Ibid. 

On failure of the daughter’s son, none being more nearly 
related to the deceased than the father, the text “ The 
estate of one who leaves no male issue is inherited by the 
father" here applies, and the wealth accordingly becomes 
inheritable by the father. Likewise, on this very occasion, 
none being more nearly relatod to the deceased than the 
mother, the text, “Of a son dying childless (and leaving 
no widow) tho mother shall take the estate” also applies, and 
the wealth becomes inheritable by the mother. Therefore 
YAjnavalkya says, “ The wife and the daughters also, both 
parents ( pitarou ), brothers, &c.” — The particle “ cha” 

(also) used in the text, indicates that it is only after the 
daughter’s son that the mother and the father simultane- 
ously succeed to the estate. The opinion of YAjnavALKYA 
must be understood to be that there is no good ground for 
giving precedence to one over the other as between tho 
parents. — Smri. Chan. Chap. XI, Sec. iii, CL 1, 2. 

Therefore, an order in their succession must certainly be Authority for 
stated. We now proceed to state it There being no reason ryarmthd 
for giving preference to one over the other, the precept alone 137 - 
must be relied upon in tho matter. The law gives priority 
of succession to the father. Vrihat Vishnu premising that 
the wealth of a sonless man goes to the widow, in her default 
to the daughter, says, “ In her default, to the father, and, 
in his default, to the mother.’’* — Smri. Chan. Chap. XI, 

Sect, iv, CL 9. 

Although in this passage the father is said to inherit tho 
property of a sonless man in default of the daughter, yet, as 
reasons have already been shown why the daugther’s sou 


* See Bute, page 108. 
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F yavaiihd. 


TyavaiOid- 


Authority. 


should inherit in default of the daughter, it must be un- 
derstood that the succession of a father does not come in 
until the failure of daughter’s sons. — Ibid., Cl. 10. 

Therefore, according to the Smrit i - Cha nd rikd, — 

137 - The father inherits on failure of the 
daughter’s son, and the mother on failure of the 
father. 

According to the Vyavahdra-mayilkha also — 

138 . The father inherits in default of the daugh- 
ter’s Bon, and the mother on failure of the father. 

In default of the daughter’s son, comes the father; in 
default of him, the mother; so (says) KAtyIyana: ‘‘The 
widow, being a woman of honest family, or the daughters, 
or on failure of them, the father, or the mother, or the bro- 
ther, or his sons, are pronounced to be the heirs of one who 
leaves no male issue and likewise ViSHNtJ: "The wealth 
of him who leaves no male issue, goes to his wife ; on failure 
of her, it devolves on daughters ; in default of daughters, 
it devolves on the daughters’ sons; if there be none, ii 
belongs to the father; if he be dead, it appertains to the 
mother; on failuro of her, it goes to the brothers, after them 
it descends to the brother’s sons, if none exist, it goes to 
the relations [sakulya]” — Vyav May'll Chap. IV, Sect, 
viii, § 14. 

As for the opinion of VijnAneshra — “that in the complex 
term ‘parents,’ the omission of one term and retention of the 
other [eka-Aesha] constitutes an exception to the regular 
compound [dwandwa] , and although the order [of cons- 
truction] be not certainly defined, yet the meaning [in 
favor of the mother’s priority] may be understood, because 
the word * mother’ stands first in the proper form of the 
compound ; also, from the consecutive order of the parti- 
cular compound [‘mother and father’] being the rule, of 
which the omission of one term and retention of the other 
[‘parents’] is the exception, and since the father is a com- 
mon parent to many sons, whilst the mother is not so ; 
therefore, of the two, the mother in the first instance takes 
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the estate, and on failure of her, the father,” it must be set 
aside, as contrary to those texts: for the word ‘mother’ 
beiDg placed first, in the proper form of the compound, is 
an exception to the general rule, in regard to the option 
allowed for the omission of one term and retention of the 
other; and, further, there is a want of proof, in fixing the 
proper order according to the diffusion or condensation [of 
the parental power]. — Ibid. § 15. 

139. The mother also, if unchaste, is not en- 
titled to inherit.* 

As the term patni ( widow) is employed with a general 
import embracing any female entitled to inheritance, and as 
an adulterous wife or widow has no heritable right, a fortiori 
the unchaste mother has no such right, her right being 
weaker than that of a widow.f 

140- The mother too without a legal necessity 
or any of the acts, religious or secular, mentioned 
in widow’s succession, J is incompetent to alienate 
her son’s heritage, which, after her enjoyment and 
demise, is to be inherited by the next heirs of her 
son.§ 

Because the mother’s heritable right being posterior to, 
and her claim weaker than, that of the widow, a fortiori 
she is under the same restrictions as are imposed upon the 
widow, and can have only such liberties as are granted 
to tier. () 

141. According to the doctrine of the Mithila 
School, and the opinions of the High Courts of 
Madras and Bombay, the mother has absolute right 


• See the case of Aftuiummat Dtolcee v. Sookhdm. 2 N. W. Pr. H. C. Rep. 
p. 3S1. Norton’s Leading Cases, Part II, p. 428. 

t Vi dt Precedents, PP . 417, 424, 427, 433, 435. 

* See emit, pp. 122—144. 

| Vide 1 Macn. 25, — 1 Stra, 144, and Precedents, pp. 417, 418, 462 — 472. 
See ante, pp. 157, 158 and Precedents, pp. 417, 424—427, 438, 435, 462—472. 

22 


Vyavculhd. 


Reason, 


Yyaxaitha- 


Reason. 


Vyaxatthi. 
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in, and power over, the movables, but not over the 
immovables, inherited by her.* 

Authority. As a woman cannot make a present of, or at pleasure 
dispose of, immovable property given to her by; her husband 
in his life-time, so also she canuot dispose ot any immov- 
able property which site inherits at his death. The same 
opinion is maintained in the Ratnilcara and Prakasha-kdra. 
If the mother on the death of her son, get his immovable 
property, she cannot make a gift of it, or dispose of it at 
her pleasure. — Vi. Chi. p. 263. 

Authority. MiSRAf also asserts, that she ( the mother) has no power 
to give away, or otherwise alien, the property which devolved 
on her by failure of nearer heirs. This lawyers affirm 
to be the settled rule. — Coleb. Dig. Yol. Ill, p. 500. 

Yyavattu. 142 . A step-mother is not entitled to inherit 
from her step-son. $ 

Reason. Because the dicta of the MitdJcshard and other author- 
ities with respect to a mother (ante, pp. 105, 106) are 
applicable to one’s own mother, and not to his step-mother. 

Moreover, since the relation between a step-son and 
step-mother exists only through the father, and, as such, she 
is remoter than, and inferior to, the father, she cannot be 
included in the term mother (nidta.) who, as already shown, 
is much nearer than, and superior to, the father§ ; and as the 
step-mother does not and cannot confer the great benefit as 
does the natural mother whose propinquity is held to be far 
greater, and who herself is much more venerable, than the 
father^, the step-mother has no pretensions to inherit from 


• Vide PecedenU, pp. 272—274, 467. 
t JIisra, that is Vachabpati Misra, author of the Tlvida^hintdmani. 

£ Vide 1 Stra. 144 and Precedents, p. 653. 

§ Vydsa M Ten months the mother bore her infant in her womb, suffert- 
ing extreme anguish fainting with travail and various pangs, she brought 
forth her child. Loving her son more than her life, the tender mother 
is (justly) revered : who could repay her even though he tried a hundred 
years!” Manu also : — “A mother surpasses and thousand fathers, for she 
bears the child in her womb, and nourishes it ; therefore is a mother most 
venerable," 
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her step-son. Besides the law has ordained the succession 
of the natural mother alone, and not also of the father's 
wife. (See partition). 


SECTION V. 

On the Succession of a Brother, his son and 
son’s son. 

143. In default of parents, the brother takes the 
heritage of his brother. 

YIjnavalkya : — “ The wife, and the daughters also, both 
parents, brothers likewise,” &c. Ante p. 99. 

On failure of the father, brethren share the estate. Ac- 
cordingly Manu says, — “Of him who leaves no son, the 
father shall take the inheritance or the brothers.” — Mit. 
In. Chap. II, Sect, iv, § 1. Vi. Chi. p. 295. 

The right of succession of the brother has been settled 
by the authority of Vishnu {ante, p. 108). On this subject 
Goutaju says, “ The wealth of deceased brothers goes to 
the eldest.” — Vi. Chi. p. 295. 

On failure of parents, brothers take the inheritance. 
VL Mi. {Sans.) p. 207. 


Annotations. 

143. In default of father and mother, brothers inherit. t — Macn. 
B. L. VoL I, p. 26. 


Makc : — A mother surpasses a thousand fathers, for she bears the child 
is her womb, and nourishes it ; therefore is a mother most venerable. A 
(mere) A'chiryya surpasses ten Up&dhydtjat ; a father, a hundred Buch 
Athdryyat ; and a mother, a thousand (natural) fathors. — Vide F. D. 
pages 187 — 188. Note. 

• Vide precedents, pp. 473 — 475, 479. 

■jr After this, Sir W. Macnaghten gives the order of succession of brothers 
living in the state of reunion which in this work will be given in its proper 
place, that is in the chapter on Reunion. 


FyattajfAd. 


Authority. 


Authority. 


Authority. 


Authority. 
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Vyavailhi. 


Authority. 


Authority. 


Authority. 


Authority. 


Authority. 


Vt/atailkd. 


144. Among brothers, such as are of the whole 
blood inherit in the first instance.* 

Among brothers, such as are of the whole blood take 
the inheritance in the first instance, under the text cited : — 
( Viz.) “ To the nearest sapinda, the inheritance next be- 
longs.” (Manu, 9. 187). Since those of the half-blood are 
remote through the difference of the mothers. — Mit. Chap. 
II, Sect iv, § 5. 

In default of the mother the uterine brother (inherits) 
Vyav. M&yii. Chap. IV, Sect, viii, § 16. 

On failure of the mother, the property devolves on the 
uterine brother, his propinquity to the deceased being 
greater by reason of both of them having been born of the 
same mother. — Smri. Chan. Chap. XI, Sect, iv, Cl. 1. 

“Both parents, brothers likewise.”t Here the word 
“brothers” refers in the first place to uterine brothers, they 
being more nearly related to the deceased than a half- 
brother. — Smri. Chan. Chap. XI, Sect, iv, CL 3 & 4. 

The rule of YAjnavalkya hence is, that the wealth of 
a sonless man goes, on failure of bis mother, to a uterine 
brother. The same author, by the use of the general term 
“ brothers," while the mention of only “ a uterine brother’’ 
would have been sufficient, must be understood to have laid 
down the further rule that, in default of a uterine brother, 
a brother of the half-blood, that is, by a different mother, 
succeeds. There are, however, exceptions to the above rule 
in two instances, wliich will be presently noticed. — Smri. 
Chan. Chap. XI, Sect, iv, Cl. 5. 

145. In default of the whole brother the half- 
brother (viz., brother by a different mother) inherits 
from his half-brother (deceased.) $ 


* Vidi precedents, pp. 474, 479. 
+ Yajnavalkya, see ante p. 99. 
+ 1’itie Precedents, pp. 474, 479. 
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If there be do uterine (or whole) brothers, those by dif- 
ferent mothers inherit the estate. — Mit. In. Chap. II, Sect, 
iv, Para. 6. 

The word “brothers" being used in the general sense, 
the brothers by different mothers inherit on failure of 
brothers by the same mother. This is clearly "declared by 
Sangraha-kAra who says : — “ Where there are two kinds of 
brothers, one of the whole blood and the other of the half- 
blood, the brothers of the whole blood take the inheritance 
to the exclusion of those of the half-blood." This passage 
is to be countenanced as founded on sound reason .Smri. 
Chan. Chap. XI, Sect, iv, Cl. 25. 

On failure of the uterine brother, the wealth goes to the 
half-brother or brother by a different mother. — Smri. Chan, 
Chap. XI, Sect, iv, Cl. 2. 

146. According to the Smriti-chandrikd, — by 
consent of the mother, the brother may inherit 
before her ; and where a grandmother exists, she 
inherits after the mother, and before the brother. 

The passages to tho above effect are as follow : — 

“ If a divided member should die, his wealth, in de- 
fault of male issue, will be taken by the father, or brother, 
or mother, or then [a</ta] father’s mother (o) in due order."— 
Smri. Chan. Chap. XI, Sect. IV, Cl. 6. 

(a) “ Father’s mother] Mother of the father of the de- 
ceased divided son, or, in other words, his grandmother." — 
Ibid. 

“The phrase ‘ In default of malo issue’ has been used 
to denote the failure of persons more nearly related to the 
deceased than the father. The meaning hence is that, in 
default of heirs ranging from the son to the daughter's 
son, who are more nearly related to the deceased than the 
father, by reason of their conferring on him benefits tem- 
poral and spiritual, the father takes the estate in the first 
instance.” — Ibid., Cl. 7. 


Authority. 


Authority. 


Authority. 


Pi/aixulAd. 
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Authority. 


“ The particle “ Vi” [or] which has been thrice used in 
the above passage, indicates an alternative and has re- 
ference to defaults occurring among heirs ; a vested interest 
such as ‘ Swdmyamam’ [ownership] not being capable 
of existing at one and the same time in one or the other 
of the heirs [enumerated] indiscriminately on the prin- 
ciple that a thing cannot have an indeterminate exist- 
ence.” — Ibid., CL 8. 

“ Hence, the substance of the passage is this. In default 
of the father, the brother inherits ; in default of him, the 
mother; in default of her, the grandmother. The phrase 
‘ In due order 1 used in the passage, means in the order 
stated." — Ibid., Cl. 9. 

“Manu, too, likewise, in the instance of a deceased 
divided member, having by the use of the phrase ' without 
male issue’ adverted to the absence of a son, widow, 
daughter, and daughter’s son, who are all more nearly 
related to the deceased, propounds the succession of the 
father, brother, mother and grandmother by a shloka and 
a half. ‘ Of him who leaves no son, the father shall take 
the inheritance, or the brothers. Of a son who dies with- 
out issue (b), the mother shall take the inheritance, and the 
mother also being dead, the father’s mother shall take 
the heritage’.” — Ibid., CL, 10. 

(6) “ The phrase ‘ without issue’ is here indicative of the 
absence of the son, widow, daughter, and daughter’s son" — 
Ibid., CL 11. 

" VrihaSPATI, however, by the following passage, reconciles 
the inconsistency between the texts of KAtyAyana and 
Manu, and that of YAjnavalkya, by pointing out the case 
in which a brother takes the succession prior to a mother 
as laid down in the texts of KAtyA yana and Manu. “Of 
a deceased son who leaves neither widow (c), nor male issue, 
the mother must be considered as heiress, or by her consent 
the brother may inherit.” — Ibid., CL, 1 4. 

(c) “ The term * widow’ comprehends by synecdoche the 
daughter, daughter's son, and father, who constitute the 
series of heirs prescribed in the text of YAjnavalkya 
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founded on reasoning. It must, therefore, be understood 
that the son referred to in the above text of Vrihaspati is 
one that dies leaving no son, widow, daughter, daughter's 
son, or father.” — Ibid., Cl. 15. 

" The conclusion hence is, that the consent of the mother 
and the existence of the grandmother are the two instances 
in which exceptions to the rule contained in the passage 
4 Both parents, brothers likewise,’ are to be observed in 
the manner laid down in the texts of KAtyAyana and 
Man vs"— Ibid., Cl. 16. 


147. In default of brothers of the ■whole and 
half-blood, brothers’ sons inherit from their deceased 
uncle.* 

According to the text of YAjnavalkya ; “The wife, 
and the daughters also, both parents, brothers likewise, 
and their sons, &c.” (Ante p. 99.) 

In default of brothers, their sons, — that is brothers’ 
sons — share the heritage. — Vi. Mi. (Sans.) p. 208. 

148. Among them also, the whole brother’s son 
inherits in the first instance, failing him the half 
brother’s son.f 

On failure of brothers also, their sons share the heritage 
in the order of the respective fathers. — MU. In. Chap. 
XI, sect. IY, § 7. 

In the case of brother’s sons also, the same rule applies 
where there is competition between the son of a brother 
of the whole blood and the son of a brother of the half- 
blood. Therefore on failure of the son of a uterine brother, 
the son of a brother by a different mother takes inheritance. 
—Smri. Chan. Chap. XI, Sect. IV, Cl. 36. 


• Vidt Precedent*, pp. 474, 475, 480. 
t Vide Precedent*, pp. 474, 475. 


Conclusion. 


PyatxutAd. 


Authority. 


Authority. 


VyatatihS. 


Authority. 


Authority. 
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Authority. Among brother’s sons also the succession is regulated 
according to the greatness of propinquity : the whole brother’s 
sons inherit in the first instance, failing them, half-brother's 
sons. This is proper : since a half-brother's son omitting 
the mother of (his deceased uncle) the late proprietor, 
presents the oblation cake to his grandfather in conjunc- 
tion with his own grandmother : thus he being inferior to 
the whole brother’s son, is entitled to succeed only in de- 
fault of the latter. — Vi. Mi. (Sans.) p. 208. 

But the author of the Viv&da-chintamani without 
making any distinction between the brothers of the whole 
and half-blood, and also between the sons of such brothers, 
has only said : “ In default of the daughter’s son, the 
brother; in his default, the brother’s son.” — See Vi. Chi. 
page 299. 

According to the Vyavahdra Mayulcha , — 

fyaraMA. 149. In default of the uterine brother his son 
inherits, and not the brother of the half-blood, and 
in default of the uterine brother’s son, the gentile 
relations {gotraja ) succeed. 

The passages to the above effect are as follow : — 

Authority. “In default of the mother, the uterine brother, in his 
default, his son. As for the declaration of VunAneshwara 
and others, that ‘in default of the uterine brother, those by 
different mothers succeed ; and on failure of them the sons 
of the uterine brother’, it is wrong : since the term ‘ brother’ 
has the force of ‘ whole brother,’ and a secondary quality 
is implied by the term * brother by another mother and 
hence an exposition in favor of both is contrary (to reason.) 
In default of brother’s sons, the gentile relations succeed 
{gotraja).” — Vyav. Hay'd. Chap. IV, Sect, viii, § 16 & 18. 

Some, however, say, upon the term * brothers that 
since, “brothers and sisters, with sons and daughters,” is 
one of the maxims [of Pdnini,'] and the term 1 brothers 
and sisters,’ resolves into [the complex term] * brothers,’ by 
the omission of one term and retention of the other, in a 
compouud of two species; therefore, in default of brothers, 
the sister [succeeds] :’ But it is not so, because there is a 
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want of proof [of the correctness] of omitting one term, 
and retaining the other, in a compound of two species. 
— Vyav. Mayii. Chap. IV, Sect, viii, § 16. 

150. In case of competition between brothers 
and nephews, the nephews have no title to the suc- 
cession : for their right of inheritance is declared to 
be on failure of brothers.* — MU. In. Chap. II, 
Sect, iv, § 8. 

Consequently the whole brother's son has no right to 
inherit while there exists even a half-brother. 

151. If the sons of brothers bo numerous, they 
take per capita , and not per stirpes, f 

152. However, when a brother has died leaving 
no male issue (nor other nearer heir), and the estate 
has, consequently, devolved on his brothers, in- 
differently, if any one of them die before a parti- 
tion of their brother’s estate takes place, his sons 
do, in that case, acquire a title through their 
father : and it is fit, therefore, that a share should 
be allotted to them in their father’s right, at a sub- 
sequent distribution of the property between them 
and the surviving brothers. — Mit. In. Chap. II, 
Sect, iv, § 9. 

The following passage of the Vyavahdra-Mayukha is to 
the like effect : — 

“ The sons of a brother, also, if themselves not fatherless 
at the time of the paternal uncle’s death, provided they are 
capable of understanding (the use of) property, will divide the 
father’s share with their father’s other brothers, after the 
example : “ Among grandsons by different fathers, the allot- 
ment of shares is according to the fathers.” — Vyav. Mayu. 
Chap. IV, Sect, viii, § 17. 

So also Mitra Misra. See Vtra-mitrodoya (Sans.) 
page 208. 

* Vide Precedents, pp. 474, 475. 
t See ante p»go 163 aad I Stra, H. L. p. 145. 

33 


Vyavaithi. 


VyavatOii. 

Vyavattkd. 
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Although the heritable right of the brother’s grandson 
lias not been clearly mentioned in the Mitakshard and other 
digests in Sanskrit, yet it has been determined that — 

FyavwiW. ]53, A brother’s grandson succeeds in default 
of a brother’s son.* 

Because the term * brother’s son/ is inclusive also of the 
brother’s grandson, f and because he is a sapinda and the 
nearest of the persons understood by the term gotraja 
(gentiles). 


SECTION VI. 

On the succession of gotraja, or gentiles.} 

In the order of succession of heirs down to a brother’s 
sou there is (except in three instances)! no discrepancy 
among the books of the Benares and the other Schools ; 
the succession of gentiles ( gotraja ) in default of heirs as 
far as a brother’s son is also recognised in all of them. 
But there is among them a great discrepancy in the enu- 
meration of the persons termed gotraja as well as in their 
order of succession (lj. 


Annotations. 

(1.) The scholiast of Vishnu, who is also one of the commenta- 
tors of the Mit&kshard, states otherwise the succession of the 
near and distant kindred, in expounding the passage of Vishnu 


• Vide Precedents, pp. 475—478, see also page 501. 
t It may be asked that when in lave, the term son ( put tra ) is inclusive 
of the gnuidBou and great-grandson (see ante p. 19) why then the term 
‘ brother's soil’ does not here include also the brother's great-grandson t The 
answer is, that (in law) calculation is made from the son of the common 
ancestor, which here is the father of both the deceased and his brother, 
consequently the term “son” (of that ancestor) is inclusive of his great- 
grandson, who is the brother's grandson. 

I Gotraja, or gentiles are persona sprung from the same general family 
(golra) distinguished by a common name: these answer nearly to the 
gentiles of the Roman law. 

5 That is in the succession of daughter's son, parents, brothers and their 
sons. See ante, pp. 162, 164 — 168, 172—176. 


Digitized by Google 



ON gentiles’ succession, &c. 


179 


For Instance in the Mitaksliara and many other books, 
which are prevalent authorities in the Benares school, the 


Annotations- 

"if no brother's son exist, it passes to kinsmen (bandhuM ;) in their 
default, it devolves on relations ( tahdyat) : * where BitAju-BBATTA, 
on the authority of a reading found in the hladana-ratna, proposes 
to transpose the terms bandhu. and takulya ; for the purpose of 
reconciling Vishnu with Yajnavalkta, by interpreting sal-ulya in 
the sense of gotraja or kinsmen sprung from the same family. 
Nasda Panmta, preserving the common reading, says “ kinsmen 
(bandhu ) are tapinda* ; and these may belong to the same general 
family or not. First those of the same general family (tagotra ) are 
heirs. They are three, the father, paternal grandfather, and great- 
grandfather , as also three descendants of each. The order is this : 
In the father's line, on failure of the brother’s son, the brother’s 
son’s son is heir. In defnlt of him, the paternal grandfather, his 
son and grandson. Failing these, the paternal great grandfather, 
his son and grandson. In this manner the succession passes to the | 
fourth degree inclusive, and not to the fifth : for the text expresses 
‘ The fifth has no concern with the funeral oblations.’ The 
daughters of the father and other ancestors must be admitted, like 
the daughter of a man himself, and for the same reason. On 
failure of the father’s kindred connected by funeral oblations, the 
mother’s kindred are heirs : namely the maternal grandfather, the 
maternal uncle and his son ; and so forth. In default of these, the 
successors are the mother's sister, her son and the rest.” 

The Commentator takes occasion to censure an interpretation, 
which corresponds with that of the Mitdhhard as delivered in the 
following section (S. 6 § 1.) ; and according to which the cognate 
kindred of the man himself, of his father and of his mother are 
the eons of his father's sister and so forth : because it would follow, 
that the father’s sister’s son and the rest would inherit, although 
the man’s own sister and Bister’s sous were living. Balam-bhatta, 
however, repels this objection by the remark, that the sister and 
sister’s sons have been already noticed as next in succession to the 
brother and brothers sons : which is indeed Nasda Pasdita’s own 
doctrine. 
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common ancestors’ widows, (vis,) paternal grandmother and 
the rest have been placed among the gotraja, or gentiles ; 
while in the Vivada-chintamani, prevalent in the Mithila 
school, the succession of the paternal grandmother and 
the rest has not been mentioned. Then in the Smriti- 
chandrikd, the paramount authority of the Dravida, 
school, the paternal grandmother and the rest having been 
expressly excluded from the list of the gentile heirs, 
upon the ground of their not being comprehended in the 
term gotraja which is of the masculine gender, the succes- 
sion of only the male gotrajas has been recognized ; and 
in the Vyavahdra-mayulcha, which is prevalent in the 
Mahratta school, the sister and step-brother have been 
included among the gotrajas or gentiles. 

The subjoined are the orders of succession according to 
the above-mentioned authorities. 


Annotations. 

He adds, ‘ after the heirs above mentioned the saiult/a or distant 
kinsman is entitled to the succession : meaning a relation in the fifth 
or other remoter degree.' 

This whole order of succession, it may be observed, differs materi- 
ally from that which is inculcated in the text of the Mit&hhara. On 
the other hand, the author of the Vira-miirodoya has exactly follow- 
ed the MiltMiara. ; and so has Kamalakara ; and it is also con- 
firmed by Madhava A'cnAaTA,in the VyavaA&ra-M&dAava, as well 
as by the Smriti-chandrUa. 

But the author of the Vyavah&ra-maytitha. contends for a differ- 
ent series of heirs after the brother’s son : ‘ 1st the paternal grand- 
mother ; 2nd the sister ; 3rd the paternal grandfather and the 
brother of the half-blood, as equally near of kin ; 4th the paternal 
great-grandfather, the paternal uncle aud the aoa of a brother of 
the half-blood, sharing together as in the same degree of affinity.’ 
He has not pursued the enumeration further ; and the principle 
stated by him, nearness of kin, does not clearly indicate the rule 
of continuation of this series.— Mit. In. Chap. II. S. v. § 0. Anno- 
tation. 
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According to the prevalent doctrine of the Benares 
school : — 


154- In default of a brother’s son, the gentiles 
take the inheritance.* 

If there be not brother’s sons, the gentiles (a) share the 
estate. — Mit. In. Chap. II, Sect, v, § 1. 

(n) The gentiles are the paternal grandmother and relations 
connected by funeral oblations of food and libations of water. — 
Ibid. 

In default of brother’s sons, the gentiles succeed — they 
are taken to be relations besides the father, brothers aud 
his son : They are the paternal grandmother, the s apiiulas 
or kinsmen connected by funeral oblations of food aud 
aanidnodakas or kismen allied by a common libation of 
water. — Vi. Mi. (Sans.) p. 208. 

155. Of the gentiles, the grandmother inherits 
in the first instance. 

In the first place, the paternal grandmother takes the 
inheritance. — Vi. Mi. (Sans.) p. 208. 

In the first place the paternal grandmother takes the 
inheritance. — Mit. In. Chap. II, Sect, v, § 2. 

The paternal grandmother’s succession immediately after 
the mother, was seemingly suggested by the text before 
cited, “And, the mother also being dead, the father’s 
mother shall take the heritage no place, however, is found 
for her in the compact series of heirs from the father to 
the nephew : and that text (“ the father’s mother shall 
take the heritage”) is intended only to indicate her general 
competency for inheritance. She must, therefore, of course 
succeed immediately after the nephew ; and thus there is 
no contradiction. — Ibid. 


* Fide Precedents, pp. 492 — S02. 
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156. On. failure of the paternal grandmother, 
the paternal grandfather and the rest inherit the 
estate. 

On failure of the paternal grandmother, the (gotraja) 
kinsmen sprung from the same family with the deceased 
and ( sapinda ) connected by funeral oblations, namely 
the paternal grandfather and the rest, inherit the estate. 
For kinsmen sprung from a different family, but connected 
by funeral oblations, are indicated by the term cognate 
(band.hu Sect. G.)— Mit. In. Chap. II, Sect, v, § 3. 

157. In default of the paternal grandmother, 
the paternal grandfather inherits, failing him, the 
paternal uncle, in his default, his son. 

On failure of the father’s descendants the heirs are 
successively the paternal grandmother, the paternal grand- 
father, the uncles, and their sons. — J lit. In. Chap. II, 
Sect, v, § 4. 

On failure of the father’s descendants, the heirs are 
successively the paternal grandmother, the paternal grand- 
father, the uncles and their sons. — Vi. Mi. (Sans.) p. 209. 

158- On failure of the paternal grandfather’s 
line, the paternal great-grandmother, the paternal 
great-grandfather, bis son and son’s son successive- 
ly inherit ; — in default of them, the paternal great- 
grandfather’s mother, great-grandfather’s father, 
grandfather’s uncle and his son successively ; — 
on failure of them, the paternal great-grand- 
father’s grandmother, great-grandfather’s grandfa- 
ther, great-grandfather’s uncle and his son ; —in 
their default, the paternal great-grandfather’s 
great-grandmother, great-grandfather’s great-grand- 
father, great-grandfathers grand-uncle and his 
son.* 


• Vide Precedent*, pp. 492—602. 
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On failure of the paternal grandfather’s line, the pater- 
nal great-grandmother, the great-grandfather, his sous and 
their issue, inherit. In this manner must be understood 
the succession of kindred belonging to the same general 
family aud connected by funeral oblations up to the seventh 
[degree (a)]* — Mit. In. Chap. II, Sect, v, § 5. 


(a) In this manner must be understood the succession of kindred 
belonging to the same general family ami connected by funeral obla- 
tions up to the seventh degree .] The Subodhinlf has given the 
detailed enumeration of sapiiidas after the paternal great-graud- 
father’s descendants : — viz., the paternal great-grandfather’s mo- 
ther, great-grandfather's father, great-grandfather’s brothers aud 
their sons. The paternal great-grandfather’s graudmother, great- 
grandfather’s grandfather, great-grandfather’s uucles and their 
Bous. The great-grandfather’s great-grandmother, great-grand- 
father’s great-gmndfather, his sons and their sous. — Fide Anno- 
tation 5, at page 350 of the Mitdkshard. 


On failure of the paternal grandfather’s line, the paternal 
great-grandmother, the paternal great-grandfather, the 
paternal grandfather’s brother, and nephew. In this man- 
ner must be understood the succession of kindred belong- 
ing to the sume general family aud connected by funeral 
oblations of food up to the seventh degree. — Vi. Mi. (Sans.) 
page 209. 

Although the heritable right of the great-grandsons of 
the ancestors is not mentioned in the Mildkshara and seve- 
ral other treatises, yet the same has been very properly 
established by the British Dispensers of justice, because 
the great-grandson directly presents the oblation cake in 
the Parvana, and because the term “ son” signifies also the 
grandson and great-grandson in the male line. — See ante, 
pp. 18, 19, and Precedents, pp. 58, 477, 493 — 502. 


• Here the learned Translator has, perhaps inadvertently, omitted to ren- 
der the Sanscrit word " d-saptmdt," which is in the original, and the tran- 
slation of which is “ up to the seventh” which is the end of the degrees of 
sapindas or relations connected by funeral oblations of food as will bo pre- 
sently seen in the description of Sapindas and in many other places. 

t A commentary on the MiUkshard by UisIiwesuara Uuatta. 
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159. On failure of them, the samdnodakas or 
kindred connected by libations of water inherit ac- 
cording to the proximity of degree * 

If there be none such, the succession devolves on kin- 
dred connected by libations of water : and they must be 
understood to reacli to seven degrees beyond the kiudred 
connected by fuueral oblations of food : or else, as far as 
the limits of knowledge as to birth and name exteud. 
Accordingly Viuhat Hanu says : The relation of the 
sapindas or kindred connected by the funernal oblation, 
ceases with the seventh person and that of saminodukas, 
or those connected by a common libation of water, extends 
to the fourteenth degree ; or as some affirm, it reaches 
as far as the memory of birth and name extends. This 
is signified by gdtra or the relation of family name/’ — 3/if. 
In. Chap. II, Sect, v, § 6. 

In default of the sapindas or kiudred connected by obla- 
tions of food, the samdnodakas or kiudred connected by 
libation of water inherit : and they are seven beyond the 
sapindas. — Vi. Mi. (Sans.) p.^09. 

The samdnodakas also inherit according to the proximity 
of degree. — Vi. Mi. (Sans.) p. 209. 

According to the doctrine prevalent in the Mithila 
school , — 

160. In default of the brother’s son the nearest 
kinsmen ; in default of them, the remotest kindred 
according to their order ; in default of all these, the 
nearest sakulya ; on failure of them, the remotest 
sakulyaf (inherit) — Vi. Chi. p. 299. 

The author of the Smriti-Chandrikd says , — “ If it bo 
asked — who succeeds if there be not even brother’s sons, 
YAjnavalkya says : ‘ Gotraja (gentiles) or kinsmen 

sprung from the same family with the deceased.’ Add 


* Vide Precedents, pp. 492 — 502. 

+ Hero by the term “ the remotest sakulya ” are to be understood Samino • 
dakas or kindred connected by a common libation of water. 
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here ‘ take the inheritance/ The terra 'gotraja! (though 
general in its signification) excludes the father, brother and 
his son, who have already been separately noticed, and com- 
prehends the sou of the graudfather and such other persons 
os are sprung from the same family. The term ‘gotraja’ 
further excludes the daughter of the grandfather and the 
like females, it being primd facie a complex of two plural 
terms [gotrujak cka, gotrajah cha “ gentiles and gentiles ”] 
of the masculine geuder formed by omitting one and 
retaining the other. Gotraja, according to Sanskrit Gram- 
mar, admits also of the assumption that it is a complex of 
two terms of different genders, but for such an assumption, 
the context must afford a special ground, as iu the instance 
of the following, “Fetch Icukkutou [fowls]. Let me cause 
them to have sexual intercourse/’ Here, however, there 
exists no such special ground. On the contrary, the term 
'gotraja' being used in the text of YaJNAValkya, after the 
words “ brothers likewise and their sons'' both of which 
denote males, must be concluded to meau male gotraja 
only and not females.’ — Smri. Chan. Chap. XI, Sect. V, 
Clause 1 & 2. 

“ Again, referring to the Sruti ' Females and persons 
deficient iu au organ of sense or member are deemed in- 
competent to inherit,’ [which Sruti, as already noticed, is 
applicable to females not being a widow, daughter, or the 
like, whose right to inheritance lias been expressly declared 
by law], it [the Svuti ] will be fouud reconcilable with the 
conclusion that the complex term ‘ gotraja ’ is a compound 
of two terms of the masculine geuder. Whereas, if ' gotra- 
ja’ were considered to consist of two terms of different 
genders, namely, the masculine and feminine, such a con- 
struction would be opposed to the purport of the Sruti. 
The latter coustructiou is therefore set aside.” — Ibid., Cl. 2. 

“ Accordingly, BhAshya-kAra, the commentator of the 
siitrah or aphorisms of Apastamba, construes the sutrah : 
“ The father, being alive, distributed his heritage among 
his sons [putrebltyaJi],’’ as signifying that heritage was 
distributed among the sons alone and not among the 
daughters also, these being females.” — Ibid., Cl. 4. 

“Under the rule of Grammar ‘Brothers [bhr&tarou] 
and sons [pulrou,] with sisters and daughters,’ the terms 

14 
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* duhita cha and putrdh cha’ [daughter and son] form the 
complex term ‘ Putrou' [sons] , by the omission of one term 
and retention of the other of the regular compound of two 
species. Though, accordingly, by supposing that the complex 
word ‘putrdh’ [sons] in the phrase ‘Among his sons [putre - 
bhyali] used in the aphorism above quoted, comprises two 
terms of two different genders, namely, daughter and son, it 
is practicable to construe the passage in question as implying 
that heritage was distributed among daughters also, yet such 
a construction is to be rejected as opposed to the principle 
that males alone are competent to inherit and not females, 
inculcated by the Sruti, “ Females and persons deficient in an 
organ of sense or member are deemed incompetent to 
inherit.’” — Smri. Chan. Chap. XI, Sect. V, Cl. 5. 

“Some say: ‘gotraja [gentiles] are the paternal 

grandmother and relations connected by funeral oblations 
of food [sopnidas] and relations connected by libations of 
water [ samanodakas ]. In the first place, the grandmother 
takes the inheritance. The paternal grandmother's succes- 
sion, immediately after the mother, was seemingly suggested 
by the text — * And the mother also being dead, the father’s 
mother shall take the heritage’; no place however is found 
for her in the compact series of heirs from the father to the 
nephew. She must therefore, of course, succeed immedi- 
ately after the nephew, and thus there is no contradiction.' 
This is not right. Even after the nephew, there is no place 
to be found for the grandmother, the term ‘gotraja' im- 
mediately following the term nephew in the compact series 
of heirs, and that term referring, as above noticed, to male 
gotraja. Besides, gotraja ( in Sanskrit ) means persons 
sprang from the same family. But a grandmother is not 
one sprung from the same family with the deceased. She 
was born in a different family and had connection with the 
family of the deceased, only by marriage. She can not 
hence be called a ‘gotraja.’ This much is sufficient to 
refute the opinion above quoted.” — Smri. Chan. Chap. XI, 
Sect. V, Cl. 6. 

“ YAjnavalkya, it must be understood, has used in bis 
text the term ‘gotraja’ in the form of a conjunctive com- 
pound, as he has done the term ‘pitarou’ [parents] in the 
same passage. This is because, as betweeu both the parents. 
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he saw no ground for giving precedence to one over the 
other, so he found no reason among gotrajaa for selecting 
one in preference to another. For instance, in declaring 
that, in default of a brother’s son, the son of the grand- 
father succeeds, what reason could there be ? None.” — Ibid., 
Clause 7. 

" The objector here asks who has declared a grandfather’s 
son entitled to inheritance in supersession of a grandfather? 
The reply is, that YAjnavalkya himself must be presumed 
to have so declared by his having used in his passage the 
term ' gotraja ,’ [gentiles] immediately after the phrase 
‘ brothers likewise and their sons.’ The separate mention 
of brothers and their sons while they are comprehended in 
the term ‘gotraja,’ is indicative of the rule that, of 
the descendants severally belonging to the grandfather and 
others, only two, namely, the son and the grandson, are 
entitled to inheritance, as is the case with the descendants 
of the father.” — Ibid., Cl. 8. 

“ Manu, too, propounds the same principle : — ‘Whoever 
is the next in the line of kinsmen [sapvnaoi], to him the 
inheritance belongs. On failure of such kindred, the dis- 
tant kinsman [sa£ufy«] shall be the heir, the spiritual 
preceptor or the pupil.’ ” — Smri. Chan. Chap. XI, Sect. V* 
Clause 9. 

“ On the strength of the above explanation, it must be 
concluded that those who declare that, after the brother’s 
son, the grandfather succeeds, that on failure of him, his 
descendants take, and that a similar rule is to be observed 
in the case of the great-grandfather and others, are ignorant 
of the true meaning of the text, (para. 9.) inculcating an 
order of succession different from that ordained by the text 
founded on reasoning.’’ — Smri. Chan. chap. XI, Sect. V, 
Clause 11. 

Consequently, — 

“ According to the doctrine prevalent in the Dr&vida 
School , — 

161 . The order of succession stands as follows : — 
On failure of a brother’s son, the son of the paternal 


Vyaraithd. 
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grandfather succeeds, on failure of him, his son ; 
on failure of him, the son of the paternal great-grand- 
father, on failure of him, his son ; on failure of 
him, the son of the great-great-grandfather, on 
failure of him, his son ; on failure of him, the son 
of the father of the great-great-grandfather, on 
failure of him, his son ; on failure of him, the son 
of the last sapinda* on failure of him, his son ; 
on failure of him, the son of the first samdtio- 
daka, t on failure of him, his son. A similar rule 
is to be observed in regard to the succession of the 
descendants of each of the six\ samdnodakas of 
the higher grade. — Smri. Chan. Chap. XI, Sect. V, 
Clause 12. 

Vrihaspati bearing in mind all the above principles* 
declares, § — 

162. “Where there are many relatives (jnd- 
tayali,) remote kindred ( sakulydh ,) and cognate 
kindred ( bdndhavah ,) whoever is the nearest of 
them, shall take the wealth of him who dies with- 
out male issue.” — Ibid., Cl. 13. 

Jndtayah ] Sapindas or kinsmen connected by 
funeral oblations of food. — Ibid. 

Salculyah ] Samanodakas or distant kinsmen connected 
by libations of water. — Ibid. 


* A Sapinda is a kinsmau connected by oblations of food. See poet. 

+ A Samdnodala is a kindred allied by libation of water and is more re- 
mote than a sapinda or taiculya. 

X Here the learned Translator of the Smrili-ckandrika has used the word 
* jivt* but I do not know how that can be, since the namdnodaka* are of seven 
degrees from the eighth to the fourteenth degree, both inclusive, as plainly 
appears from the Smritirchhndrilcd (in Sanskrit) as well as from other books. 
See the Succession of Samdnodakas in this book aud in the corresponding 
book in jSanafcrtJ and Urdu. 

§ Smri. Chan. Chap. XI, See. V, Cl. I3L 
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According to the doctrine prevalent in the Mahratta 
School , — 

163. In default of brother’s sons, succeed the 
gentile relations ( gotraja ) within the seventh 
degree, being connected by funeral oblations ( sapin - 
da ). — Vyav. Mayu. Chap. IV, Sec. viii, § 18. 

164. The first among these is the paternal 
grandmother. — Ibid. 

According to this text of Manu : “ The mother also be- 
ing dead, the father’s mother shall take the heritage [ou 
failure of brothers aud nephews.]" Even though she is 
(here) mentioned immediately next to the mother, still she 
is to be entered at the end, after the brother’s sons, after 
the manner of the entry of (the srdddha for) incidental 
persons at the end, (a6 deceased acquaintances, &c.,) be- 
cause the placing her iu the middle (is in violation) of the 
rank fixed for each, as far as brother’s sons. — Ibid. 

165. In default of her, comes the sister.* — Ibid. 
Para. 19. 

Under this text of Manu: “To the nearest sapinda 
(male or female), after him in the third degree, the inheri- 
tance next belongs aud this of Vkihaspati : “ Where 
many claim the inheritance of a childless man, whether 
they be paternal or maternal relations, ( sakulyah ,) or more 
distant kinsmen (bdndhavah), he who is the nearest of them 
shall take the estate.’* Aud (the next rank is) her’s, both 
from her being begotten under the brother’s family name, 
and there being no further reservation with respect to the 
gentile relationship (gotrajatw a) : it does not particularly 
specify the same gentile kindred. — Ibid., § 19. 

166. On failure of her, the paternal grand- 
father, and half-brother are both to share and take 
it (the inheritance). — Ibid., § 20. 


* Vide precedents, pp. 275, 467, 486—492. 
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Reason. Their propinquity being equal, since the (deceased 

person’s) own father was begotten by the former of those 
two, and was himself the begetter, of the latter, as well 
as of the deceased. The propinquity being similar, and 
there being a want of any other notice, however slight, 
beyond the order of the text, or the like, therefore, in 
other cases, we must act even thus. For this reason, — * 

PyawMrtd. 167. In default of these two, the paternal 

great-grandfather, the father’s brother, and the 
sons of the half-brother shall take and share it (the 
inheritance). — Ibid., § 20. 

Yyamuthi. 168. All the sapindas and samdnodakas follow, 
in the order of propinquity. — Ibid., § 21. 

They are (thus) enumerated by Manu : — “ Now the re- 
lation of sapindas (or men connected by funeral cake,) 
ceases with the seventh (a) person (or in the sixth degree 
of ascent or descent,) and that of the samanodakas or 
those connected by an equal libation of water ends only 
when their births and family names are no longer known.” 
ibid. 


(a) The seventh must be understood as of him passed away. 
Ibid. 


The relation of sapinda is of two kinds : 1. Through 
body or consanguinity, and 2. connection by funeral cake 
(pinda). t 

The relation of sapinda by consanguinity is as follows : — 

Relation of The relation of sapinda is by connection with (or by 
sapinda by containing a portion of) the same body. Thus the son 
consanguinity, having sprung from the body of his father, has the relation 
of sapinda (through consanguinity) with his father; so 
also with the paternal grandfather and the rest, since there 


* Yyan. Uayil. Chap. IV, Sect, viii, § 20. 
t Da. M im. Sec. VI, § 32. 
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exists consanguinity between him and them through the 
father. In like manner, having sprung from the body of 
the mother, he bears the relation (of sapinda ) to her, also 
to the maternal grandfather and the rest, and the mother’s 
brother, sister, and the rest, by reason of consanguinity 
through the mother; so also to the father’s brothers and 
sisters and the rest (by reason of consanguinity through the 
father :) the wife commencing to be of the same body with 
the husband, (bears the sapinda relation to the husband): 
the brother and brother’s wife likewise commencing reci- 
procally to be of the same body, are sapindas by reason 
of being from the same body. Thus, wherever the word 
* sapinda’ is (used), there consanguinity must be known to 
exist directly or indirectly. — Mitdkshara Achara Adhydya, 
Satis, pp. 5, 6. See Pardsara-mddhava.* 

The Sapinda relation by connection of the funeral cake 
is described as follows : — 

According to the Chandrika, Apararka, Medhdlithi, 
Mddhava and other books, the sapinda relation arises 
from the act of presentation (by two or more persons) of the 
oblation-cake to the manes of one and the same individual. 
“ The fourth person and the (two) rest share the remains 
of the oblations wiped off with kusha grass, the father and 
the (two) rest share the funeral cakes, the seventh person 
is the giver of oblations ; the relation of sapindas or men 
connected by the funeral-cake extends (therefore) to the 
seventh person (or sixth degree in ascent or desceut).” 
Matsya-purdna, It should not be said that a paternal 
uncle and the rest (i. e., brother's son) are not reciprocally 
sapindas, since the same ancestor who participates in the 
oblation offered by the uncle, participates also in that offer- 
ed by the nephew. If any one of those ancestors who 
participate in the funeral oblation offered by one individual 
be also the participator of the funeral oblation offered by 
another, then all of them become sapindas to each other.f 


* Tide Precedents, p. fill- 

+ If the passage contained at page 37 of the Select Reports, Vol. Ill 
and quoted therefrom in the case of Amrita M o iff e Dtbte vs. Luthee Narain 
Ckuckcrbuity (See prec. p. 611) profease* to be a translation of the very 
Sanskrit passage of which the above is one, it must be erroneous. 


Relation of 
lapinda by 
connection of 
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Their wives also are sapindas by reason of relationship 
arising from their right to associate with their husbauda 
in the performance of the shraddhas, also by reason of its 
being declared in the Smriti that the wife becomes united 
with her husband in the presentation and participation of 
oblation-cakes, in gotra, and impurity. — Nirnoyarsindhu, 
Chapter III, Leaf 22. 

Premising the son, son’s son and son’s grandson (in the 
male line) BoudhAyana says: — 

Relation of “ The paternal great-grandfather, grandfather, the father 
tapinda by ani } the mau himself, his brothers of the whole blood, his 
funeral* cake ° f son by a woman (wife) of the same tribe, grandson aud great- 
grandson : all these partaking of undivided oblations, are 
pronounced ‘ sapindas.' Those who share divided oblations, 
are called ‘salculyas’. Male issue of the body being in esse, 
the property goes to them.” The meaning of the (above) 
passage is this, — since (the fourth person or the proprietor) 
enjoys the oblation-cakes presented to the father and the 
two next ancestors, as beiug the participator in the offerings 
at obsequies ; and since the son and other descendants 
to the number of three present oblations to the deceased ; 
and he, who, while living, presents an oblation to an 
ancestor, partakes, when deceased, of the oblations pre- 
sented to the same person ; such being the case, the middle- 
most (of the seveu) who, while living, offered food to the 
manes of ancestors, and, when dead, partook of the offerings 
made to them, became the object to which the oblations 
of his descendants were addressed in their life-time, and 
shares with them, when they are deceased, the food which 
must be offered by the daughter’s son and other (surviving 
descendants beyond the third degree). Hence those 
ancestors to whom lie presented oblatious, and those (de- 
scendants) who presented oblations to him, partake of 
the undivided offering in the form of pinda (food at obse- 
quies). Thus the persons who do partake of such offerings 
are sapindas, they being connected by the same oblation- 
cake. But one distaut in the fifth degree, neither gives an 
oblation to the fifth in ascent, nor shares the oflferiug pre- 
sented to his manes. So the fifth in descent neither 
gives oblations to the middle person who is distant from 
him in the fifth degree, nor partakes of the offerings 
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made by him. Therefore three ancestors from the grand- 
father’s grandfather upwards, and three descendants from 
the grahdson’s grandson downwards, are denominated ‘ sa- 
hdyaa', as partaking of divided oblations, since they do 
not participate in the same offering. The fifth and the rest 
in ascent as well as in descent are called sakulyas, because 
the only relation they bear is with the family (hula) of the 
proprietor. This relatiou of sapinda and aamdnodaka is 
said to be applicable to the taking of heritage by reason of 
its being mentioned in the Section on Inheritance. But not 
in impurity, marriage, and the like. The ancestors sharing 
the lepa or the remains of the oblations wiped off with a 
buha grass are also sapindas according to the text : — “ The 
fourth ancestor and the (two) rest share the lepa, the 
father and the (two) rest share the oblation-cake, the 
seventh person is the giver of oblations : the relation of 
tapinda, or men connected by the oblation-cake extends 
(therefore) to the seventh person (or sixth degree of ascent 
or descent),” and according to this text also “ The relation 
of the sapindas (or kindred connected by the funeral obla- 
tion) ceases with the seventh person.” “ The sapinda rela- 
tion ceases with the person above the fifth in the maternal line 
and above the seventh in the paternal line”. This text of 
Yajnayalkya agreeing with the above, the meaning to be 
explained is that it exists in the seventh person and ceases 
with the eighth. ’ *• ‘ 1 * 

"The fourth person and the (two) rest share the lepa 
or the remains of the oblations wiped off through kuska 
grass; the father and the (two) rest share the oblation- 
cake; the seventh person is the giver of oblations; the 
relation of sapindas, or men connected by the oblation- 
cake, extends (therefore) to the seventh person (or sixth 
degree of ascent or descent).” It should, however, be 
noticed that these are considered sapindas only in the 
case of impurity by reason of a kinsman’s death ;* but in 
respect of inheritance, (the first) three are as sapindas and 
(the other) three as saJadyas. See Coleb. Dig. Vol. Ill, 
(Lond. Ed.), p. 531. 


•And also marriage. 
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SECTION VII. 

On the Succession of Cognates (Bandhua). 

169 . In default of gentiles, the cognates are 
heirs. 

On failure of gentiles, the cognates are heirs. — Mit. In. 
Chap. II, Sect, vi, § 1. 

Cognates are of three kinds ; related to the person him- 
self, to his father, and to his mother ; as is declared by the 
following text : — “ The sons of his own father’s sister, the 
sons of his own mother’s sister, and the sons of his own ma- 
ternal uncle, must be considered as his own cognate kindred. 
The sons of his father’s paternal aunt, the sons of bis 
father’s maternal aunt, and the sous of his father’s maternal 
uncle, must be deemed his father’s cognate kindred. The 
sons of his mother's paternal aunt, the sons of his mother’s 
maternal aunt, and the sons of his mother’s maternal uncle, 
must be reckoned his mother’s coguate kindred.” — Mit. Iu. 
Chap. II, Sect vi, § 1. 

V Achaspati Misra : — In default of kinsmen allied by 
family, the cognate kindred ( bandhu) shall inherit, as 
stated by YAjnavalkya. Cognate kiudred are of three 
sorts, namely, a person's own, his father’s, and his mother’s, 
who are thus specified.— •“ The sons of his own father’s sis- 
ter,*” &c.f 

Dev Amanda Bhatta : — Cognate kindred are described 
(as follows) in a different Smriti, according to their order 
of proximity. “ The son of his father’s sister* &c.|| 

If no distant kinsmen ( aodaka ) exist, then come in the 
cognate kindred (bandhua), who are thus specified in an- 
other Smriti : — "The sons of his own father’s sister, the 
sons of his own mother’s sister, and the sons of his own 
mother's brother, must be considered as his own congate 


* r i. Chi. pp. 297. 298. 

t The rent as above. 

t Smriti Chan. Chap. XI, Sect v. CL 13, 14. 
II The rest as above. 
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kindred. The sons of his father’s paternal aunt, the sons 
of his father’s maternal aunt, and the sons of his father's 
maternal uncle, must be deemed his father’ a congate kin- 
dred. The sons of his mother’s paternal aunt, the sons 
of his mother’s maternal aunt, and the sons of his mother’s 
maternal uncle, must be reckoned his mother’s cognate 
kindred. Here the order (of succession) is even the order 
of the text. — Vyav. Maya. Chap. IV, Sect, viii, § 22. 

170. These inherit according to the order of Vyavanha. 
their proximity. That is to say, first the de- 
ceased’s own handhus, in their default, his father’s 
bandhus, and failing them, his mother’s bandhus, 
take the inheritance. 

These should inherit according to their order. BiXA-BdPA Authority, 
is of the same opinion. — Vi. Chi., p. 198. 

Here by reason of uear affinity, the cognate kindred of Authority, 
the deceased himself, are his successors in the first instance ; 
on failure of them, his father’s cognate kindred ; or, if there 
be none, his mother’s cognate kindred. — Mit. In. Chap. II, 

Sect, vi, § 2. 

“Cognate kindred are described according to the order 
of their propinquity.”*— “ Here the order (of succession) 
is even the order of the text.”t — “These should succeed 
according to their order.’’}: From these passages it appears 
that bandhus of each kind do not inherit all simultaneously, 
but one after the other as enumerated in the text. Hence 
among one’s own bandhus his father’s sister’s son succeeds 
in the first instance, next his mother’s sister’s son, and then 
his maternal uncle’s son. His father’s bandhus too suc- 
ceed in the same order, and so do his mother’s bandhus f 1) 


Annotations. 

(1) The learned Translator of the Smrili-chandriki has, accord- 
ingly given, in his Summary, the order of succession of every one of 

• 8mri. Chan. (Sans) p. 77, seo its English translation p. 
t Vuav. itayi. Chap. IV, Sect, vii, § 22. 
t Vi. Chi. p. 198. 


Digitized by Google 



196 


vyavastha-ciiandrikA 


In default of Samanodaltaa or kinsmen allied by libation 
of water, the bandhus or cognate kindred succeed. The 
bandhus are of three kinds : oue’s own bandhus, his father’s 
bondhu8, and liis mother's bandhus; as described in a 
Smriti. — “ The sons of his own father’s sister, the sons of his 
own mother's sister, and the sons of his owu maternal uncle, 
must be considered as his own cognate kindred. The sons 
of his father’s paternal aunt, the sons of his father’s mater- 
nal aunt, and the sons of his father’s maternal uncle, must 
be deemed his father's cognate kindred. The sons of his 
mother’s paternal auut, the sons of his mother’s maternal aunt, 
and the sons of his mother’s maternal uncle, must l>e reckon- 
ed his mother’s cognate kindred.’’ — Vi. Mi. (Sans.) p. 209. 

Manu says — “Then on failure of sapindas and of their 
issue, the eakulya (a) shall be the heir, or spiritual precep- 
tor, or the pupil, or the fellow -student of the deceased.” 
Chap. IX, verse 187. — VI mi. (Saus.) p. 209. 

(a) Here by the term sakulya must be understood kins- 
men of the same gotru, those allied by libation of water 
(samdnodakas) , and the three bandhus (viz.,) maternal 
uncle and the rest. The term ‘ bandhu' in the text of 
YAjnavalkya is also indicative of the maternal uncle ; as 
otherwise the result would be thnt the maternal uncle and 
the rest would be omitted, and their sons will be heirs while 
they who are nearer will not be so : this, indeed, would be 
a great piece of injustice (1). — Vi. Mi. (Sans.) p. 209. 

Thus according to the Vir-mitrodaya , — 

Vyavatlhi. 171. One’s own maternal uncle inherits as a 
landhu before his son and nephew, and so do the 


Annotations. 

the abovementioned bandhu j just as above stated. This is as 
follows : — “ 23. The son of the father’s sister. 24. The son of the 
mother’s sister. 25. The son of the maternal uncle. 26. The son 
of the father’s paternal aunt. 27. The son of the father’s mater- 
nal aunt. 28. The son of the father’s maternal uncle. 29. The 
son of the mother’s paternal aunt. 30. The son of the mother’s 
maternal aunt. 31. The son of the mother’s maternal uncle. — Smri. 
Chan. p. 198. 
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father’s maternal uncle and mother’s maternal uncle 
before their sons and nephews, respectively.* 

The author of the Vtrmilrodoya having enumerated as 
bandhus the three maternal uncles in their proper places, 
aud the author of the Vivdda-chintdmani having recog- 
nised the heritable right of the maternal uncle and the rest 
in default of the remotest sakulya, t it appears that accord- 
ing to their opinion the foregoing text mentioning bandhus 
does not give an exhaustive list of them, but only shows 
that they are of three descriptions. 

And it having been so written in the Vira-mitrodoya which 
is held to be an exposition of what may have been left 
doubtful by the Mitdkahard aud declaratory of the law of 
the Benares school, the Honorable Judges of the High 
Courts in India and the Lords of the Judicial Committee of 
the Privy Council have determined that — 

172. The text respecting bandhus , cited in the Vyavanu. 
Mitdkshar&\ does not give an exhaustive list of 
them but is simply illustrative of the proposition 
that there are three classes of bandhus, that, conse- 
quently, the maternal uncle and the rest, and also the 


‘ Annotations. 

171. In this series no provision appears to have been made for 
the maternal relations in the ascending line ; but Vachaspati 
Misha, in the Vit&da-chint&mani, assigns to 1 the maternal un- 
cle and the rest ( m&lvMdi ),’ a place in the order of succession next 
to the tam&nodakcu } and Hitba Misra, in the Vira-mitrodoya, 
expresses his opinion, that as the maternal uncle’s sou inherits, 
he himself should be held to have the same right by analogy. — 
Note by Sir W. Macnaughten. 


• Vide Precedents, pp. 522 — 528. 
t See Vi. Cki. p. 299, and poet, p. 205. 
t Ante, page 19*. 
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father’s daughter’s son and the rest are entitled to 
inherit as bandhus in the order of propinquity.* 

FyatxufAd. 173. Of the kinsmen (jndlis), distant kinsmen ( saku - 
lyas), and cognate kindred (bandhus), in default of one 
that stands nearest tin the order expressly given), those who 
are somehow nearer are preferable, t 

Because it has been declared by Goutama : — “ Let those 
take the inheritance who give the funeral cake ( pinda ), who 
are of the same gotra,% or who are sprung from the same 
Rishi. — Vide Smri. Chan. Chap. XI, Sect, v, CL 15. 


SECTION VIII. 

On Succession of the Spiritual Preceptor, 
and the Rest. 

Yyatattkd. 174. In default of the cognate kindred, the 
spiritual preceptor [A'clidrya (a)], inherits, on fai- 
lure of him, the pupil [Shishya (6)].§ 

Authority. If there be no cognate kindred (bandhus), \\ the spiritual 
preceptor, on failure of him the pupil, inherits, by the text 
of Apastamba : “ If there be no male issue, the nearest 
kinsman inherits : or, in default of kindred, the preceptor ; 
or, failing him, the disciple.” — Mit. In. Chap. II, Sect, 
vii, § 1. 

Vyavatthd. In default of cognate kindred, the preceptor ; on failure 
of him, the pupil ; by this text of Apastamba : “ If there be 
no male issue, the nearest kinsman inherits; or, iu default 


* Vide Precedents, pp. 505 — 533 . 

t Smri. Chcm, Sans. p. 77. See Krishna Swdmt Iyer’s translation, p. 197. 

7 From the same race or general family. 

§ Vide Precedents pp. 539 — 5 - 41 . 

H The original of this much is “ BandhdnSmdkhdci ” the translation 
of which is as above given. Mr. Colebrooke, however, has rendered it 
by “ If there be no relations of the deceased." 
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of kindred, the preceptor ; or, failing him, the disci- 
ple. — Vyav. May'll. Chap. IV, Sect, viii, § 25. 

If it be asked who inherits in default of Bandhue, YAjna- 
v ALKY A. says — “ A pupil, and a fellow-student.” Add to 
these the words — “ take the inheritance." — Smri. Chan. 
Chap. XI, Sect, vi, Cl. 1. 

It is to l>e understood here that the preceptor himself 
was not specifically mentioned in the above text, as it was 
unnecessary, seeing that a preceptor was entitled to more 
regard than a pupil, that since mention has been made of 
the pupil himself in the line of heirs, the preceptor, on the 
analogy of the loaf aud staff,* takes of course precedence 
before the pupil, aud succeeds to the deceased’s property 
in default of bandhw . — Smri. Chan. Chap. XI, Sect, vi, 
Clause 4. 

(a) The spiritual preceptor is he who instructs his pupil after 
investing him with the holy thread, whence is he denominated 
A’chdrya. See Coleb, Dig. Vol. Ill, pp. 533, 534. 

(ft) He is a pupil on whom the deceased caused the ceremony 
of Upa-nayana to be performed and to whom he taught the 
Vedou.—Smri. Chan. Chap. XI, Sect, vi, CL 2. 

172 - In dafault of the pupil, the fellow- 
student (c) becomes the heir. 

If there be no pupil, the fellow-student(c) is the succes- 
sor. — MU. In. Chap. U, Sect vii, § 2. 

In default of the pupil, the fellow-student is the successor. 
Vyav. Mayu. Chap. IV, Sect, vii, § 25. 

On failure of the pupil, the fellow-student takes the 
inheritance. — Vi. Mi. (Sans.) p. 209. 

(c) He who received his investiture, or instruction in 
reading or in the knowledge of the sense of scripture, from 
the same preceptor, is a fellow-student. — Alit. Chap. II, 
Sect, vii, para 2. 


• The analogy of the loaf and etaff] To gnaw the etaff waa difficult 
for a rat ; but, if that was accomplished, the eating of the loaf, which 
waa attached to it, was easy. So in other caaea, according to the circums- 
tances of them, if one of aasociated things be true, the other may be rightly 
inferred. — Smri. Chan. Chap. XI, Sect, vi, note. 


Authority. 


Yyavatthd. 

Authority. 

Authority. 

Authority. 
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Vijaratthd. 


Authority. 


Authority. 


Authority. 


Authority. 


YyavatOtS. 


Authority. 


(c) He is a fellow-student who acquires his learning (in 
the Vedas) from the same preceptor (as the deceased). — 
Smri. Chan. Chap. XI, Sect, vi. Cl. 3. 

173- In default of heirs as far as the fellotv- 
student, some venerable Brdhmana learned in the 
Vedas ( Srotriya ) inherits the property of a Brdh- 
mana. 

If there be no fellow-student, some learned and vener- 
able priest should take the property of a Br&hmana, under 
the text of Goutama: “Venerable priests should share 
the wealth of a Brdhmana, who leaves no issue.’’ — MU. 
In. Chap. II, Sect, vii, § 3. 

MANU : — On failure of all those, the lawful heirs are sncht 
Brdhmanas as have read the three Vedas, as are pure in 
body and mind, as have subdued their passious. Thus virtue 
is not lost. — Ibid. § 4. 

If it be asked who succeeds in default of a fellow-student, 
MaNU declares “ On failure of all those, the lawful heirs 
are such Brdhmanas as have read the three Vedas, as are 
pure in body and mind, and as have subdued their pas- 
sions. Thus virtue is not lost. The property of a Brdh- 
mana shall never be taken by the king. This is a fixed 
law.” — Smri. Chan. Chap. XI, Sect, vi. Cl. 5. 

In default of the pupil, the fellow-student is the suc- 
cessor; in default of him, a Srotriya, from the text of 
Goutama ; “ Venerable priests (Srotriya) should share the 
wealth of a Brdhmana who leaves no issue. — Vyav. Mayii. 
Chap. IV, Sect, viii, § 25. 

174. In default of a venerable Brdhmana 
learned in the Vedas, even any other Brdhmana 
is entitled to inherit the property of a Brdhmana , 
but not the king. 

In default of such an one, any other Brdhmana, by reason 
of this text of KAtyAyana : •' But iu default of ail those, 
the lawful heirs are such Brdhmanas as have read the three 
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Vedas, as are pure (in body and mind), as have subdued 
their passions. Thus virtue is not lost” — Vyva. Mayu. 
Chap. IV, Sect, viii, § 26. 

In default of a Brdlimana possessing the qualifications 
above described, NX RAD A, referring to the king, says, “ If 
there be no heir of a Brdlimana,' 8 wealth, on his demise, it 
must be given to a Brdhmana. Otherwise, the king is 
tainted with sin.” — Smri. Chan. Chap. XI, Sect, vi, Cl. C. 

For want of such successors, any Brdhmana may be the 
heir. Never shall a king take the wealth of a priest ; 
for the text of Manu forbids it: "The property of a 
Brdhmana shall never be taken by the king: this is a fixed 
law.” It is also declared by NAraDa : “ If there be no heir 
of a Brdhmana’s wealth, on his demise, it must be given to 
a Brdhmana. Otherwise the king is tainted with sin.” 
Mit. In. Chap. II, Sect, vii, § 5. 

In default of heirs as far as the fellow-student, some 
venerable Brdhmana learned in the Vedas should first 
take the property of a Brdhmana, and on failure of him, 
any Brdhmana should take it. — Vi. Mi. (Sans.) p. 209. 

175. But the property of a Kshatriya or other 
person of an inferior tribe should be taken by the 
king on failure of heirs down to the fellow-stu- 
dent in theology. 

But the king, and not the priest, may take the estate of 
a Kshatriya or other person of an inferior tribe, on failure 
of heirs down to the fellow-student. — Mit. In. Chap. II, 
Sect, vii, § 6. So — 

MaNU : — But the wealth of other classes, on failure of 
all (heirs), the king may take. — Ibid. 

In default of a fellow-student, the king should take the 
property, excepting that of a Brdhmana, because the text 
of Vashistha (already cited) after stating the succession 
of heirs down to the fellow-student, declares — " On failure 
of him, the property, excepting that of a Brdlimana, goes 
to the king. — Vi. Mi. (Sans.) p. 209. 


Authority. 


Authority. 


Authority. 
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Authority. The properly should be taken by the king excepting 
that of a Brdhmana, so says Manu:— “The wealth of a 
Brdhmana shall never be taken as an escheat by the king : 
this is the fixed law ; but the wealth of the other classes, on 
failure of all heirs, the king may take. Devala (also says): 
“In every case, the king may take the property of a sub- 
ject dying without an heir, except the estate of a Brdh- 
mana; for the property of a Brdhmana dying without 
an heir (a) must be given to the learned priests". — Fi. Chi. 
page 298. 

fa). Without oh Arir— means without one who Is entitled te 
inheritance.— Ibid. 

Authority. On the demise of a person belonging to any other 

class than that of Brdhmana, Manu says with respect to 
his property — “ But the wealth of the other classes, ou 
failure of all (heirs), the king may take.” — Smri. Chan. 
Sans. p. 78. Eng. p. 201. 

Authority. Vbihaspati : — The king takes the property of those 
Kshatriyaa, Voishyas, and Shudrae, who leave no son, nor 
wife, nor brother, for he is, indeed, lord of all — Vi. Chi. 
page 198. Vyav. Maya. Chap. IV, Sect, viii, § 27. 

At present, however, the property of a Brdhmana also 
is taken by the sovereign power in British India : The 
reason assigned for taking such property will be seen in the 
Privy Council Decision printed at page 534 of the 
Precedents. 

After premising that in default of all (heirs) the estate 
goes to the king, NAraDa says ; “ Excepting the wealth of 
a Brdhmana, but a king attentive to his duty shall allot a 
maintenance to the wives of the deceased (6). This is 
declared to be the rule of inheritance.” — Vide Smri. Chan. 
Chap. XI, Sect, vi. Cl. 7. 

( b .) To the wives of the deceased.] To the wives of the 
deceased owner of the property, not being a Brdhmana, and 
which wives are incompetent to inherit his property. — Ibid. 

Here it is to be remarked that,- — 

VyaxaMhA. 176. Among tlie Shudras there is neither 
spiritual preceptor, nor pupil, nor student in theo 
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logy, they having no .access to the Vedas ; conse- 
quently, tho king may take the property of a 
Shudra who died without leaving heirs down to the 
bandhtis. 

The orders of succession according to the prevalent 
doctrines of the four different schools, as well as the differ- 
ences existing between them, will be seen at one glance by 
looking at the table set out iu the four pages next following. 
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• See ante, page 183 ; see also Precedents, pp. 475, 493 — 502. § To a Br&hmana't property, see ante, pp. 200, 201. 

+ See ante, pages 184 — 188. » # To the property of a person who waa not a 

* See ante, pages 194—198. BrShmana, See ante, pages 201—203. 



According to the laio prevalent in the According to the law prevalent in the 
Benares School. Dr&vida School. 
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See ante, page 183. 8 To the property other than that of a BrShmana, 

See ante, pages 194—198. See ante, pp. 201 — 203. 

To a BrShmana.' i property, see ante, pp. 200, 201. 11 See ante, page 188. 
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The foregoing is the order of succession to the property 
which was held in severalty by a man separated from, his 
co-heirs and not subsequently re-united ivith them. 

Yyatauhs. 177 . The same is also the order of succession 
to the sole property of a man or to that which was 
separately acquired by him.* 


The following are the orders of succession given by the 
European compilers or writers of Digests of Hindu law. 

Of these, the order of succession set out in Sir W. Mac- 
naghten’s work on Hindfi law is as follows : — 

Hacnaghten'a ‘‘According to the law as current in Benares, in default 
order of of the son, and son’s son, and grandson, the widow (suppos- 
succeeaion, j n g } ul8 j, anc j’ 8 estate to have been distinct and separate) 
succeeds to the property under the limited tenure above 
specified. But if her husband’s estate was joint, and held 
iu co-parcenary, she is only entitled to maintenance.” 

“ In default of the widow, the maiden daughter iuberits, in 
her default, the married indigent daughter, in her default, 
the married wealthy daughter. Then the daughter’s son. 
But the Vivdda-chandra, Vivdda-ratndkara, and Fivada- 
chint&mani, authorities which are current in Mithila, do 
not enumerate the daugther’s son among the series of heirs.f 
The mother ranks next in the order of succession, and after 
her the father. In default of him brothers of the whole- 
blood succeed, and in their default, those of the half- 
blood.”! 


* See ante, pp. SO, 81, 115, end Freoedento, pp. 31, 244—251, 443. 

t This is not quite correct, inasmuch as the Vivdda-chintdmu ru, having 
recognised the heritable right of the daughter's son has placed him after the 
father. See ante p. 162, and P. C. Tagore's translation of the Firddo-cAmtd- 
mant, p. 299. 

X According to the commentary of Balam-bBatTa the daughter’s daughter 
inherits after the daughter's son ; but this is not the received opinion. 
Balam-bbatta is (also) of opinion, that brothers and sisters should inherit 
together ; but this doctrine (too) is not received. — Note by Sir W. Macnaugb- 
teo. 
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“ In their default, their sons inherit successively.* Then 
the paternal grandmother ;f next the paternal grandfather ; 
the paternal uncle of the whole-blood, of the half-blood, 
their sons successively; the paternal great-grandmother £ 
the paternal great-grandfather, his son and grandson, suc- 
cessively ; the paternal great-grandfather’s mother ;£ his 
father, his brother, his brother’s son. In default of all these, 
the sapindaa in the same order as far as the seventh in de- 
gree, which includes only one grade§ higher in the order of 
ascent than the heirs above enumerated. In default of 
mpindaa, the aamdnodakaa succeed ; and these include the 
above enumerated heirs in the same order as far as the 
fourteenth degree. || In default of the aamdnodakaa, the 
Bandhua or cognates succeed. These kindred are of three 
descriptions, personal, paternal, and maternal. The personal 
kindred are, the sons of his owu father’s sister, the sons 
of his own mother’s sister, and the sons of his own maternal 
uncle. The paternal kindred are, the sons of his father's 
paternal aunt, the sons of liis father’s maternal aunt, and 
the sons of his father’s maternal uncle. Uis maternal 
kindred are, the sons of his mother’s paternal aunt, the 
sons of his mother’s maternal aunt, and the sons of his 
mother’s maternal uncle.1T In default of them, the 
Achdrjya or spiritual preceptor, the pupil, the fellow-student 


• Accoording to BjllXh*bhatta, brothers* daughters, and brothers' sons 
inherit together ; but neither is this opinion followed. — Ibid. 

t Srikara kruiRYA maintains that the brother’s grandsons have a title to 
the succession in default of the brother’s sons ; and this opinion is also held 
by the author of the Vivdda-chandrikd , but by no other authority (see, 
however, ante y p. 1 78) ; and there is the same difference of opinion, as to 
the relative priority of the grandmother, as has been noticed in the case of 
the father and mother. — Ibid. 

X The same difference of opinion exists in this case also. — Ibid. 

| Not one, but two grades higher, because there are six degrees of aapindaa 
besides the giver of the pinda, who being added to then* completes the seventh 
degree. See anti, pp. 184, 191 — 193. 

II The term Qotraja (or genthes) has been defined to signify aapindas and 
Samdnodakaa by BXlaM-bhatta and in the Subodhini, Ac. 

*!f See M it dk shard page 352. In this series, no provision appears to have 
been made for the maternal relations in the ascending line ; but VXcHASrxTI 
Misra iti the Vivdda-chintdmani y assigns to ‘ the maternal uncle and tho 
rest, ( Mdloolddi,)' a place in the order of succession next to the Samdno- 
dakaa ; and Mitba Misha, in the Vlro-mitrodayo, expresses his opinion, that 
as the maternal uncle'B son inherits, he himself should be held to have the 
same right by analogy.— 1 Mac. H. L. p. 34, note. 
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in theology, learned Brahmins;* and lastly, always ex- 
cepting the property of Brahmins, the estate escheats to 
the ruling power." — Macn. H. L. Vol. I, pp. 32 — 34. 

After the above, he says : — “ The order of succession 
agreeably to the law current in the South of India, does not 
appear to differ from that of Benares. "t 

Lastly, the learned compiler writes as follows : — 

“In the Vyavahdra-mayukha, an authority of great 
eminence in the West of India, considerable deviation from 
the above order appears ; and the heirs, after the mother, 
are thus enumerated. ‘ The brother of the whole-blood, 
his son, the paternal grandmother, the sister,}: the paternal 
grandfather, and the brother of the half-blood, who iuherit 
together.§ In default of these, the sapindas and samdno- 
dakas and Bandhus inherit successively, according to their 
degree of proximity.” — Macn. H. L. Vol. I, p. 35. 

Mr. Elberling, although treating of the Hindfi law as 
current in the MithilA, Beugal and Benares Schools, has 
given the order of succession chiefly according to the Daya- 
krama-aangraha of SnfstiusHNA TarkAlankAra, a Bengal 
authority. 

Sir T. Strange has, in his work on Hindti law, stated 
the Ordo successionis in so confused a manner that it is 


* After learned Brahmins, common Brahmins should inherit. Moreover, 
Brahmin* inherit only the property of Brahmins, and not of persons of 
any other class whose property goes, by escheat, to the ruling power. — See 
ante, pages 200 — 203. 

+ This is not correct, since the order of succession of the Dravida school 
differs vastly and materially from that of the Benares school, as will be 
seen by collating them in the table given at pages 204—207. 

t The Bombay Reports Vol. ii page 4/1 exhibit a case demonstrative of 
the sister's right according to this doctrine, and in a suit between two cousins 
for the property of their maternal uncle, it was held that neither had any 
right during the lifetime of their uncle’s sister. There is another similar case 
in Vol. i, page 71. But this admission of the sisters seems peculiar to tl*e 
doctrine followed in that side of India. See Colebrooke cited in Stra. H. L 
Vol. it (1st Ed.) p. 252. — Note by Sir W. Macnaughten. 

§ After this there is another deviation which has been omitted, though it 
ought to have been noticed, namely, “ in default of the grandfather and half- 
brother, the paternal great-grandfather, paternal uncle, and half-brother’s 
son inherit together.” Then come in the sapindas, samdnodaka* and 
Bandhus. Vide Vyav. Mayt. Chap. IV, Sec. viii, § 20, and ante, pp. 189, 190. 
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impossible to find out therefrom the full and correct order 
of succession according to auy school of Hindfi Law. All 
that can be gathered therefrom on a careful perusal of the 
pages of his work devoted to the above subject, is as 
follows 

* 

According to the Hindti law as current in the Be- 
nares or auy other school, except that of Bengal, — the 
sou, son’s sou, and his son inherit successively, then comes 
the widow, on failure of her, daughters inherit, the single 
(though there should be one of that description,) taking 
the whole of the inheritance first, to the exclusion of the 
rest during her life. The single having enjoyed it, it next 
vests in the married ones. — Vide Stra. H. L. Vol. I, pp. 124, 
128 aud 138. 

In southern India, widowed daughters if nnendowed, inherit 
before endowed married daughters.* * * § In default of daughters 
tbeir sons inherit. On failure of these the parents iuheritt 
In default of parents, the brothers come in, the whole- 
brother taking in the first instance, then the half-brother. 
The line of brothers being exhausted, their sons succeed, 
the whole being preferred to the half-blood. The sons of 
nephews, or grand-nephews, next take, but here succession 
in the male line from the father direct stops, the great- 
grandson being too distant in degree to present oblations.) 
And failing heirs of the father down to the great-grand- 
son, the inheritance devolves on his daughter’s son.S 
Failing issue of the father, inheritance continues to ascend 
upwards to the graudfather, aud great-grandfather. The 
grandmother and great-graudmother, the latter being 
preferred in time by those who contend for the precedence, 
in succession to the mother before the father ; descending 
also downwards to their respective issue, including daugh- 
ter's sons, but not daughters.il — Vide Ibidem pp. 139 — 148. 


• This is not quite correct. See Smri. Chan. Chap. XI, Sect, ii, Cl. 20—28. 

t But it is not dearly stated which of them succeeds first, according 
to the Benares and auy other school (Bongal excepted). 

♦ See, however, ante, page 178. 

§ This, it must be said, is according to the Bengal law, since according to 
the law of any other country a father's daughter's sou does not iuherit be. 
fore the gentiles (‘totraja ). 

|| This also is wrong for the above reason. 
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The learned compiler does not, after this, mention the 
succession of any of the further heirs,* but states, as follows, 
his grounds for not doing so. “ But, in proportion as the 
claim becomes remote, it varies in particulars with different 
schools and authors ; the details of which, being beyond the 
scope of a work so general as the present, recourse must 
be had to the summary of SRfKRiSHNA, and especially 
to the two translated treatises on the subject, with notes and 
remarks of their learned translator, as well as to the 
“ Digest,” especially ou the law of succession. f” — Ibid., 
page 48. 

Immediately after the above, he writes : — “ In default of 
natural kin, the series of heirs, in all the classes, that of the 
Br&hmin excepted, terminates with the preceptor of the 
deceased, his pupil, his priest hired to perform sacrifices, 
or his fellow-student, each in his order ; and finally, failing 
all these, the lawful heirs of the Kshatriya, Voishya and 
Shudra, are learned and virtuous Br&hmius, — a description, 
however special, yet too comprehensive to be consistent 
with the right of escheat for want of heirs, in the king, 
and, therefore, has been narrowed, in construction to such 
as reside in the same town or village. — Failing all pre- 
ceding claimants, the property of any of the inferior classes 
vests, by escheat, in the king : who, as with us, may be 
said to be, in this respect, ultimas hcurea. But the estate of 
a Br&kmin descends eveutually, and ultimately, to Brah- 
mins, or learned priests. That it cannot be taken as an 
escheat by the king. This, says Manu, is a fixed law?’’— Ibid 
pp. 148, 149. 

The above is not only incomplete but also incorrect, as 
will be observed by collating it with the Mitdkashard and the 
other works of paramount authority, and also with the 
table given in pp. 204—207 of the present work which is 
in exact accordance with the above authorities. 


* But even so far aa he lias written is not the general order of succession 
of all the schools, not even the correct order of succession of the Bengal or 
Benares school, not to speak of those of the MilhUa, Drdvida, and Mohr alia 
schools, which differ much from the above. 

+ Instead of expressing such difficulty and thereby frightening his reader, 
if the learned compiler had taken a little trouble to pick out the successive 
heirs from the translation of the MUdJahard, he could mention them all in 
less than a page, and could have given also the whole order of succession for 
the Bengal school from the other translated treatise, the Dciyu-bhdja. 
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The order of succession set out by Mr. Strange in his 
Manual of Hindu law, and which professes to be 
according to the Mitdkahard, is also very incomplete if not 
so defective as that given by his father, Sir T. Strange. 
He says : — 

“ Property vesting in a person individually, descends first 
to his nearer aapindaa, in the following order (according 
to the Mitdkahard.) Sons, sons’ sons, sons’ grandsons.* 
Wife. Daughters. Daughters’ sons. Mother, Father. Bro- 
thers. Brothers' sons. Paternal grandmother. Paternal 
grandfather. Paternal grandfather’s sous (*. e., the uncles). 
Paternal grandfather’s sons’ sons (i e. the cousins)/) Pater- 
nal great-grandfather, his sons, and sons’ sons. The other 
ascending aapindaa * and their sous and sons’ sons in the 
like order. After this, the remoter aapindaa^ come in 
their order ; and then the aavidnodaka8 in their 
order; and lastly, the bandhua\\ in theirs." Sect. 315. 

It will be known by collating the above with the order 
of succession according to the Benares School as set out 
in the Mitakahard, that Mr. Strange has omitted not only 
the heirs left to implication but also several of those ex- 
pressly mentioned in that Book. See Mit. In. Chap. II, Sect, 
iv — viii, and the table given at pp. 204 — 207 of the present 
work. 

The Ordo succesaionia given in Messieurs West and 
Buhler's Collection of Vyavaathda or law opinions (Vol. I, 
pp. 144 and 176) is also defective. 


* Id the male lice. 

+ After this the paternal greatgrandmother, who has been expreaaly men- 
tioned in the Mitdxshard and other books, ought to hare been placed before 
£he paternal great-grandfather, but haa been omitted. See ante, p. 182 and 
MU. in. Chap. II, Sect, y, g 5. 

$ Does not aay up to what degree. 

g The remoter tapinda* commence immediately after the great-grandfather 
that ia from the fourth ancestor, and end in the sixth inclusive ; so there 
could be no ascending tapindae between the great-grandfather and the re- 
moter eapindae. See ante, pp. 184, 190 — 193. 

U The Bandh uj do not take last of all, but after them comes in the spiritual 
preceptor, next the pupil, then the fellow-student in theology, and lastly 
learned Brahmins and the ruling power, See ante pp. 191—201, and Mit. 
Chap. II, Sect, vii, §. 1—6. 
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So of the several orders of succession, that which is set out 
by Sir William Macnaughten according to the Benares school 
is the only one which is the fullest of the lot, and which, 
subject to the remarks made in the foot-notes (pp. 208 — 210 ) 
can be taken to be complete in its kind. 


SECTION IX. 

On Succession to Undivided Property. 

178. The undivided property of a deceased man 
is inherited by those of his co-heirs with whom 
he was joint in estate or reunited after partition, 
and not by his widow and the rest ( a)* 

Because in the case of union or reunion (that is, joint 
tenancy) subsisting, the same property which belongs to 
one parcener belongs to another likewise j so when the 
right of one ceases by his demise, degradation or the like, 
the property belongs exclusively to the survivor, since he 
is not divested of his ownership. In other words, as the 
deceased had a right united with that of his surviving co- 
parcener in the whole of the property, and not a several 
right in any part of it, it ceased to exist at the close of bis 
own existence ; and as without partition no several or indiv- 
dual right could accruef but every part of it that belonged to 
the deceased belonged also to his surviving parcener, so he 
left no right in the undivided property to devolve on, or vest 
in, his widow and the rest, who are neither the self-same 
with the deceased (as his son is), nor are his undivided 
co-parceners by birth (as his brothers and the rest are). 

(a ) From the expression ‘ not by his widow and tho rest, 
it is implied that, — 


* See ante, pp. 27—31 and Precedents, pp. 18—22, 35, 36, 41 — 43, 149, 
473—475, 431—485. 

t Partition ( Vi-bk/tga ) is tho adjustment of diverse rights regarding the 
whole by distributing them on particular portions of the aggregate. — M it. 
In. Chap. 1, Sect i, § 4. 

Partition confers a special or exclusive ownership on the sons and the 
rest over the paternal estate and so forth. — Smri. Chan. Chop. I, CL 27. 
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179 . The joint property of the man who died 
unseparated from, or reunited with, his undivided 
parceners devolves on his son and son’s son not- 
withstanding the existence of his unseparated or 
reunited father, brother or any other co-parcener.* 

Because the heritable right of the son and son’s son in 
the property of their father and grandfather li&viug accrued 
by birth and being unobstructed, they by birth alone be- 
come undivided co-heirs of those ancestors. In other 
words, the son and grandson being consubstantial with the 
father aud grandfather, the two latter, in the eye of the law, 
are in existence in the persons of their son and son’s son 
who, in the undivided property, represent them in such 
a manner as if death did not take place.* 

Veda : — His-self is truly bom a son. See Da. Mtm. 
Chap. IV, § 13. 

Mahi-bkamta : — “ He (the son) is (as it were) that very 
person, by whom produced. — See Ibid. 

Manu : — The husband, after conception by his wife, be- 
comes himself an embryo, and is born a second time here 
below, for which reason the wife is called ‘jaya,’ siuce by 
ber he is born (jdycUe) again. — Chap. IX, v. 5. 

Sankha and LlKHlTA : — Let a priest take the hand of 
a woman equal iu class ; the bodies of his ancestors are 
bom again of her. Let him figuratively address his own 
soul in the person of his son : — “ Sprang from (my) several 
limbs, especially from the breast, thou, my soul, art called 
• ton * : mayest thou live for a hundred years ! For the 
benefits conferred on parents, thou, my soul, art called 
‘ son’ ; because thou deliverest ( trdyase ) from the hell called 
‘put,’ therefore, thou art named * put-tra (hell-deliverer).’ 
See Coleb. Dig. Vol. Ill, (Lon. Ed.), p. 157. 

From its being laid down that a widow becomes entitled 
to succeed where the husband dies divided, it is understood 


• See ante, pages 12, 13, 18, 19, 29, 30, 31, 46, auil precedents, pages 
18—22, 42, 49. 
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that where the husband dies undivided, his father, brother, 
or the like, who lived in union with him, takes the property 
of the ismelesa man.” — Smri. Chan. Chap. XI, Sect, i. 
Clause 25. 

Authority. NArad A too, after premising “ Whatever is the share 

of re-united parceners goes to themselves,” says, “ Among 
brothers, if any one die without issue or enter a religious 
order, let the rest of the brothers divide his wealth, except 
the wife's separate property. — Ibid. § 52. 

Authority. Thus it having been established that to the property of 
a man who died unseparated from, or re-united with, his 
co-parceners, his widow and the rest have no heritable 
right, but his son and son’s son have, — they having repre- 
sented him in the undivided property, it may be asked 
whether or not his (the late proprietor’s) great-grandson 
(in the male line) has heritable right to such property ? 
The answer would be,— 

TyavatOid. 180 . The great-grandson in case of his father 
and grandfather having predeceased is certainly en- 
titled to inherit from his great-grandfather, though 
he was re-united with, or unseparated from, his 
co-parceners, 

Reajwn. Because the term * son ( put-tra )’ signifies also a grand- 
son and great-grandson (in the male line) ; and because 
the great-grandson represents his father and grandfather 
by being consubstantial with them, and has, by birth, an 
unobstructed right in what they died possessed of, vested 
with, or entitled to.— See ante, pp. 12, 13, 18, 19, 92 — 97. 

The following, therefore, is the Vyavatthd in extenso : — 

TgaratOii. 181 . The estate of a man who died while un- 
separated from, or re-united with, his co-parceners, 
is inherited hy his son, fatherless grandson, and 
the great-grandson whose father and grandfather 
are dead ; on failure of them, by those co-parceners 
or co-heirs with whom the deceased was joint in 
estate, but not by his widow, daughter, daughter’s 
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son, mother, grandmother and any other female — 
as they having no right by birth, could not repre- 
sent tho deceased in the undivided property, nor 
are they his co-heirs or co- parceners by birth.* * * § 


CHAPTER ttl. 

ON SUCCESSION TO THE PROPERTY OP THOSE WHO 
HAVING QUITTED THE HOUSE-HOLD ORDER 
ENTERED INTO ANOTHER.f 

SECTION I. 

On Succession to the Property op a Hermit, Ascetic, and 
Student in Theoloot. 

182 . The heir to the property of a professed 
or perpetual student in theology! is his preceptor, § 
of an ascetic (yati) is his virtuous pupil, and of a 
hermit is his spiritual brother. 

183. But the heirs to the property of a temporary 
student are, according to the different doctrines, his mother 
and the rest, or his father and the rest. 

Because he resides only for a time in his preceptor’s 
house for the purpose of instruction, and then returning 
home he resumes the house-hold order. 

Ya'jnavalkya.’— T he hoirs of a hermit, of an ascetic, and 
of a student in theology [hralunach&ri (o) ] are, in their 
order (d), the preceptor, the virtuous pupil ( b ), and the spiri- 
tual brother and associate in holiness (c).|| 


* See Annotation in p. 146 and Precedents, pp. 539 — 541. 

+ See ante, page 28. 

t Students in theolgy (Brahmachirls) are of two descriptions : professed 
or perpetual (noiihthUa), and temporary (ujxt-kurvdna). 

§ Since abandoning liis father and the rest, he makes a tow of residing 
for life in bis preceptor’s family. 

II MU. In. Chap. II, Sect, viii, § 1 Vyav. Mayh. Chap. IV, Sect, viii, 
8 28 ; -Sstri Chan. Chap. XI, Sect, vii, § 1 ; — FA Chi. p. 299 ; — Vi Mi (Sans ) 
page 210. 
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Tlie heirs to the property of a hermit, of an ascetic, and 
of a student in theology, are, in order, (that is) in the inverse 
order, the preceptor, a virtuous pupil, and a spiritual brother 
belonging to the same hermitage. — Mit. In. Chap. II, 
Sect, viii, § 2. 

(a) Here student must be a professed or a perpetual one 
( noishthika), for the mother and the rest or the natural heira 
take the property of a temporary student, and the preceptor 
is declared to be the heir of a professed student as an excep- 
tion (to the claim of the mother and the rest). — Mit. In. 
Chap. II, Sect, viii, § 3. 

(«) The term student ( brahniachari ) being used to- 
gether with the word ascetic, means a perpetual student 
( noishthika ) ; consequently, the father and the rest will, 
in the order mentioned, take the property of a temporary 
student ( upa-kurvdna ), on failure of his issue dowu to the 
daughter’s son. — Vi. Mi. (Saus.) p. 210. 

(a) The term student (hrahmachdri), from being men- 
tioned in the above passage, together with an ascetic, means 
a noishthika or perpetual student. — Smri. Chan. Chap, XI, 
Sect, vii, Cl. 2. 

(o) The student, a perpetual one, for the father and the 
rest even aro (the natural heirs) of a temporary student.-— 
Vyav. Mayu. Chap. IV, Sect, viii, § 28. 

(b) A virtuous pupil takes the property of a yati or asce- 
tic. A virtuous pupil (sat-shishya) again, is one who is 
assiduous in the study of theology, in retaining the holy 
science, and in practising its ordinances. For, a person, 
whose conduct is bad, is unworthy of the inheritance, were 
he even the preceptor or (standing in) any other (venerable 
relation). — Mit. In. Chap. II, Sect, viii, § 4. 

(b) The right of a pupil is dependent on his good con- 
duct, that is, on his being assiduous in the study of theolo- 
gy, in retaning the holy science, and in practising its or- 
dinances ; for it is seen in other authorities that even the 
son and the rest whose conduct is bad have no right to in- 
herit. — Vi. Mi. (Sans.) page 210. 

(c) A spiritual brother and associate in holiness takes 
the goods of a hermit ( Vdna-prastha .) A spiritual brother 
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is one who is engaged as a brotherly companion (having 
consented to become so.)* An associate in holiness is one 
appertaining to the same hermitage. Being a spiritual 
companion, and belonging to the same hermitage, he is a 
spiritual brother associate in holiness. — hi it. In. Chap. II, 
Sect, viii, para. 5. 

(c) ' A spiritual brother,’ — one who has agreed to bear 
the appellation of * brother.’ The word * tirtha’ signifying 
the abode of retired saints or sages : ‘ a spiritual brother’ 
(here) means a spiritual companion belonging to the same 
hermitage. — Vi. Mi. (Sans.) page 210. 

(e) 1 The spiritual brother,’ — one who has agreed to bear 
the appellation of ‘ brother. 1 ‘ An associate in holiness,' 
one appertaining to the same hermitage. ‘ Being a spiri- 
tual companion and belonging to the same hermitage’ — is 
a compound of nouns designating the same person (karma- 
dlutraya sainisa). — Vyva. Mayn. Chap. IV, Sect, viii, § 28. 

(c) * A spiritual brother f is one who has the same pre- 
ceptor. ‘ A n associate in holiness’ is one who has studied 
the same Shdstra. — Smri. Chan. Chap. XI, Sect, vii, Cl. 2. 

(d) 1 In order,’ that is in the inverse order. Therefore, 
the preceptor takes the goods of the professed or perpe- 
tual student, who passes away his life in the abode of his 
spiritual preceptor. The property of an ascetic is taken 
by his pupil. The property of a hermit is taken by one of 
his fellows. — Vi. Chi., page 299. 

(cl) Here “ order” meaus the ' inverse order’. Thus 
the property of a perpetual student devolves on his spiri- 
tual preceptor, of au ascetic on his virtuous pupil, aud of 
a hermit on his spiritual brother of the same hermitage. 
Ft. Mi. (Sans.) p. 210. 

(d) 'In order* means, on failure of the first among 
these, the next in order.t — Ibid. 


* Sitbodliinl. 

t The MiMshari, Viramilrodoya, Firdda-chintimani and many other 
authorities construe tho term " in order " as meaning in the inverse order (see 
above), and that is the received doctrine. 
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It being said that "the right of a pupil is dependent on 
his good conduct,"* and that “ the virtuous pupil is one 
who is assiduous in the study of theology, in retaining the 
holy science, and in practising its ordinances. For a person 
whose conduct is bad, is unworthy of the inheritance, were 
he even the preceptor or (standing in) any other venerable 

relation), — 

Vyavanu. 184. The pupil ub well as the preceptor whose 
conduct is bad is unworthy of this inheritance. 

Vyavaithi. 185. On failure of these (namely the preceptor 
and the rest), any one associated in holiness takes 
the goods, eyen though sons and other natural 
heirs exist. — Mit. In. chap. II, Sect, vili, § 6. 

Although according to the text : — "They who have enter- 
ed into another order, are debarred from sharesj” — there is 
no probability of ascetics and hermits getting the ancestral 
wealth, yet a hermit is allowed to collect food for his sup- 
port for a year, and an ascetic has his property, such as 
a coupina§ and the like. — Vi. chi. (Sans,) p. 156. See P. C. 
Tagore’s translation, p. 300. 

Are not those, who have entered into a religious profes- 
sion, unconcerned with hereditable property ? since Vashish- 
THA declares, “They, who have entered into another order, 
are debarred from shares.” How then can there be a partition 
of their property ? Nor has a professed student a right to 
his own acquired wealth : for the acceptance of presents, 
and other means of acquisition, [as officiating at sacrifices 
and so forth,] are forbidden to him. And since Gautama 
ordains, that " A mendicant shall have no hoard ; the men- 
dicant also can have no effects by himself acquired. The 
answer is, a hermit may have property : for the text [ of 
YAjnyavalkya] expresses: — “The hermit may make a 


* VI. Mi. (Sans), p. 210. See ante, p. 218. 

| Mit. In. Chap. U, Sect, viii, § 4. See ante, p. 218. 
t Vashiuhtha, 17, 43. 

§ A small piece ot cloth worn over the privy part*. 
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hoard of things sufficient for a day, a month, six months, or 
a year; and, in the month of Aaioina, he should abaudon 
[ the residue of ] what has been collected.” The ascetic 
too, has clothes, books and other requisite articles : For a 
passage [of the Veda] directs, that " he should wear clothes to 
cover his privy parts ;’ J and a text [of law] prescribes, that 
“ he should take the requisites for his austerities, and his 
sandals.” lire professed student likewise has clothes to 
cover his body ; and he possesses also other effects. — Mit. In. 
Chap. II, Sect, viii, § 7—8. 

SECTION II. 

On Succession to Mahants and the Like. 

It has already been said that the property of a yati 
(ascetic) is inherited by his virtuous pupil {ante, p. 217). 
In imitation of the same, — 

188. The property held by Boiragts, Mahants 
and other like devotees, who are corrupt yatis , is 
succeeded to by their virtuous pupils or principal 
chelAs , subject, however, to the usage or custom of 
the particular maths or monasteries of each sect* 


Annotations. 

186. Of such successions an instance will be found in the appen- 
dix,t and several in the Bengal Reports, referable to the religious 
order of Sany&sU, or Oou&iat, who being restricted from marrying, 
and oonaequeBtly precluded from leaving legitimate issue, are, on 
their death, euooeeded in 'their rights and possessions by their 
c AMU, or adopted pupils. It may be added here, that lands endowed 
for religious purposes are not inheritable at all as privato property, 
though the management of them, for their appropriate objeot passes 
by inheritance, subject to usage ; as iu the case of many of the reli- 
gious establishments in Bengal, where the superintendence is, by 
custom, on the death of the incumbent, elective by the neighbour- 
ing Mahants, or principals of other similar ones. — Stra. IL L. Vol. II, 
pp. ISO, 151. 

• Vi<U Precedents, rip. 542 — 557. 
t That is, in Stra, H. L. VoL II, p. 248. 


Vi/avattM. 
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Generally, the usage or custom of Mahants is, that the 
Mahant or priucipal of every math or monastery selects his 
principal and most worthy pupil to succeed to him at his 
decease ; that after his death, the Mahants of other similar 
institutes in the vicinage couveue an assembly of the order 
and perform liis Bhanddrd or funeral obsequies, at which they 
generally confirm the nomination made by the deceased, and 
install tne pupil, he selected, as his authorized successor; 
that if the Mahant for the time being does not fiud any of 
his pupils worthy of the office, he selects some one from 
any other muth of the order and appoints him his successor, 
and his appointment is confirmed by the Mahants convened 
at the Bhanddrd', but where a Mahant died without appoint- 
ing a successor, there his successor is selected generally 
from amongst his pupils by the Mahants convened at his 
Bhanddrd, and invested with the Mahantship of the math ; 
that if the person nominated by the late Mahant be found 
by them to be unworthy of the office, then they (the con- 
vened Mahants) elect a fit person and appoint him successor 
of the late Mahant. In short, the installation of the 
successor by an assembly of Mahants at the obsequies of 
the deceased Mahant is in all cases indispensable and con- 
clusive ; and, consequently, the appointment of a successor 
by the late Mahant is not final so long as it is not confirmed 
by the Mahants convened at the Bhanddrd* 

In some countries, especially in Urissali, there are three 
kinds of Maths or Monasteries, namely, “ Mouroosee, Pun~ 
chaetee, and Ildkimee.” In the first, the office of Mahant 
is hereditary, and devolves upon the chief disciple of the 
existing Mahant, who moreover usually nominates him as 
his successor; in the second, the office is elective, the pre- 
siding Mahant being selected by an assembly of Mahants ; 
and iu the third, the appointment of the presiding Mahant 
is vested in the ruling power, or in the party who endowed 
the temple. — Vide Precedents, p. 549. 

VyavaUhi. 184. But the property acquired by the (so 
called) ascetics who have not bond fide retired from 
all wordly affairs, devolves on their former heirs 
(viz., sons and the rest).t 


* Vidt Precedents, pp. 612—557. t Vide Precedent*, pp. 557, 558. 
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CHAPTER IV. 

ON CUSTOM OB USAGE, 4c. 


SECTION I. 

On Succession by usage or Custom. 

Although succession to inheritance is regulated by the 
principles or rules contained in the preceding chapters, 
yet,— 

185. If a custom or usage has obtained in a 
district, village, nation, tribe, class, or family, and 
has been invariably observed from time imme- 
morial or for many generations,* it supersedes the 
general maxims or rules of the law.f 

So, according as the custom may be, the sons may deduct 
in the first place unequal portions (as the eldest one twenti- 
eth, the middlemost one fortieth, and so on), and then 
divide the residue equally, } or they may divide the estate 


Annotations. 

185. Usage being a branch of the Hindfi law, which, wherever it 
obtains, supersedes the general maxims of the law. — Stra. H. L. 
•YoL I. (2nd Ed.) 251. , 

* Although in this country we cannot go back to that period, which cons- 
titutes legal memory in England, viz,, the reign of Richard I, yet still there 
mast be some limitation, without which a custom ought not to be held good. 
In regard to Calcutta, I should say that the Act of Parliament in 1773, 
which established this Supreme Court, is the period to which we must go 
back to found the existence of a valid custom, and that after that date, there 
can be no subsequent custom, nor any change made in -tho general laws of 
the Hindoos, unless it be by some Regulations by the Governor Genoral in 
Council, which has been duly registered in this Court. In regard to the 
Mofussil, we ought to go back to 1793, prior to that, there was no registry of 
the Regulations, and the relics of them are extremely loose and uncertain. — 
Extract from a judgment of Sir Charles Grey, C. J. See Clarke's Reports, 
pp. 113,114. 

t Vidt PrectdenU, pp. 560 el « eque. 

J See Partition and Precedents, pp. 573 — 575. 


VyavaUhd. 


Illustration, 
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according to tlie number of their mothers, without refeieuce 
to the number of the sons borne by each (a distribution tech- 
nically termed " patnitah Vi-bhiga) ;* or the eldest, or an- 
other brother qualified, may singly take the landed estate, t 
according as theie may be the immemorial kulachdr or fami- 
ly-custom. 

KAtyAyanA : — Bhriuu (says) : " whatever be the usage 
of a country, tribe, or nation, body of people, or village, let 
that be followed, and let partition of heritage be made in 
conformity thereto.’' — Vide Coleb. Dig. Vol. Ill (Load. 
Ed.) p. 376. 

Manu : — Immemorial custom is transceudent law, ap- 
proved in the sacred scripture and in the codes of divine le- 
gislators : let every man, therefore, of the three principal 
classes, who has a due reverence for the (supreme) spirit 
( which dwell s in him,) diligently and constantly observe 
immemorial custom. — Chap. I, v. 138. 

Samvarta : — Whatever custom has, in a country, come 
down from generation to generation, the same is transcendent 
law, provided it be not repugnant to the (ordinances of the) 
Vedas. — Samvarta-SanhUd. 

Manu : — The king who knows the revealed law, must in- 

3 uire into the dharmaa (a) of classes, the dharmas of 
i8trict8, the dharmas of traders and the like, and the 
dharmas of families, and shall establish their peculiar 
dharmaa— Ch. VIII, v. 41. 

The king who knows the revealed law, shall know the 
long continued practices of Brahmanoa and other classes, 
that, is jdjana, &c., the established and continuously ob- 
served usages of a country ; the rules of traders and the 
like, and the custom established in a family and continu- 
ously observed by it, and shall establish them in civil 
matters, provided they be not repugnant to the vedas; for 
GoTaMA says: — “The dharma (a) of a country, class, or 
family, should be respected when it is not repugnant to the 
vedas.” — Kulluka Bhatta’a commentary on the above text 
of Manu. 


* See Partition and Precedents, p. 679. 
t See Partition and Precedent*, pp. 502 cl I eguc. 
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(a) By the word “ Dharma ” is here meant practice, 
usage, custom, or rule. 

But, — 

186. The custom which has not been invariably 
observed from time immemorial or for many 
generations is not to be held as superseding the 
maxims of the law.* 

187. The prevention of enforcement of a cus- 
tom or usage by violence or undue means should 
not, however, be held to be a breach thereof or 
a break in its observance, t 

188. Where no express law is found, one should 
be established on approved usage. 

Mand The Scripture, the codes of law, approved usage, 
and (in all indifferent cases,) self-satisfaction, the wise have 
openly declared to be the quadruple description of the juri- 
dical system. Know that system of duties which is revered 
by such as are learned in the Vedas, and impressed (as the 
means of attaining beatitude,) on the hearts of the just, 
who are ever exempt from hatred and inordinate affectioD. 
Chap. II, vs. 1 and 12. 

Manu : — What has been practised by good men and by 
virtuous Brahmanas, if it be not inconsistent with the legal 
customs of provinces or districts, of classes and families, 
let him (the king) establish it. — Chap. VIII, v. 46. 

Mahabhdrata : — The Vedas are different, (i. e., vary from 
each other), so are the Smritis or codes of law ; he is not 
a Muni or Sage whos# doctrine is not different (from those 
of others); the principle of virtue remains hidden in the 
cave : the career of great men is the [only) path. 

Skanda Purana : — In respect of any matter, if there is 
no direct ordinance or prohibition in the Vedas or in the 


* Yidt precedent, pp. 577, Ac. 
t Yidt precedents, p. 579. 

2 » 


Vyai'aithi. 

Yyavatthd. 

Vyavaithi. 

Authority. 

Authority. 

Authority. 

Authority. 
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codes of law, the law is to be ascertained by reference to 
the usage of the country and family. 

Authority. NX RADA: — Where two texts of law differ from one another, 

there the rule founded on usage is recoguized (to be the 
law). Usage alone is prevalent, and the law is thereby 
ascertained. 

Authority. The use of law is only to prevent multiform practices at 
the will of the men of the present generation. Where 
many texts of law are inconsistent, or many interpretations 
of the Bame text are contradictory, usage alone cau be 
received as a rule (of conduct). But where no (positive) 
ordinance is fouud, and there is nothing inconsistent with 
any known law, in that case approved usage alone must 
regulate the proceedings. Still, however, the example of 
learned aud virtuous Brahmanaa should bo followed. — Coleb. 
Dig. Vol. I, (Cal. Ed.) p. 96. 


ryavatthd. 186. The succession to rdj or principality 
appears to have been regulated by custom prevalent 
from time immemorial : the eldest succeeds to the 
entire raj unless he be unfit, when the next quali- 
fied brother would succeed,* 


Annotations. 

166. Wherever a plurality of sons exists, the inheritance des- 
cends to them, os Coparceners, making together but one heiri 
like the descent with us, by the common law, to females, or by 
particular custom, as gavelkind, to all the males in equal degree. 
To this descendibility of estates, by the Hindi! law, to all tho sons in 
common, there appears to have been ever, in point of fact, an excep- 
tion in the case of the Crown ; as it is with us, at this day, in the 
same case, where there are only females to inherit. The exception, 
arising from the nature of the thing, is noticed by Mand, who 
speaks of a dyiug king “ having duly committed his kingdom to his 
son a course, which Jagan-n&tka refora to usage rather than to 
law.— Stra. H. L. Vol. I, (2nd Ed.) p. 198. 


* Vide precedent!, pp. i62 rt teq. 
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This is manifest from the words of Bdlmiki put iu the 
mouth of Manthard when addresssing ( queen ) Koikei. 
" Charming (queen) ! It is not that all the sons of a king 
enjoy the kingdom : one amongst many sons is consecrated 
to the rdj, (for if all the sons be in (poasession of) the rdj, 
great disorder shall ensue; therefore, spotless beauty ! kings 
commit the affairs of their kingdoms (respectively) to their 
eldest or some other well qualified sons, which eldest sons 
(respectively) deliver their kingdoms entire to their own 
sons, doubtless to the eldest (sons,) not to their own breth- 
ren. Thus your son shall not have much reverence, but as 
a helpless one, shall be destitute of enjoyment, nor shall ho 
be longer reckoned a member of the ever-enduring royal 
race." — Ravulyana, Ayoddhya Kdnda. 

“ But of many sons, one is consecrated to the Empire. If 
all were kings, it would be tho highest injury. Therefore, 
spotless beauty ! kings commit the affairs of Government 
to their eldest sons, or to others more virtuous. Doubtleas 
they consecrate to the Empire the eldest by birth or ex- 
cellence, and never commit the entire kingdom to his 
brothers.’’ After commenting on these texts tho author 
of the Vivdda-bhangdi~nava puts this question, “ May not 
the middlemost, or other son, be inaugurated f * and him- 
self decides it thus : — “Since the eldest son, beiug first, 
cannot be passed over, his consecration is directed ; but 
if he bo vicious, another son, who is virtuous, may obtain the 
kingdom.” — Vide Coleb. Dig. Vol. II, (Lond. Ed.) p. 123. 

“ Among all the sons of Ikshwaku, the first-born is king : 
thou, son of Raghu, art first born, and shalt this day bo 
consecrated to the Empire. This prescriptive law in thy 
family thou canst not now reject.’’ — Rdmiyana, Ayoddhyd- 
kanda. — Ibid. p. 119. 

When Pandu retired to the forest, his kingdom, governed 
by Dhrila-rashtra fell under the domination of Duryo- 
dhana ; but, recovered by Bhlma and his brothers, was 
enjoyed by Yudhiathira, and not shared by his brethren.— 
Ibia. p. 120. 

Therefore, a kingdom is indivisible. — Ibid. 

Even now it is seen in practice, that entire kingdoms are 
severally held by one prince, although he have brothers. 
Ibid. p. 119. 


Authority. 


Authority. 


Authority. 


Authority. 
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Yyarattki. 


YyavaMki. 


In imitation of the above , — 

187. Succession to great landed estates though 
not independent, hut rent-bearing, is also regulated 
by custom : the eldest, or in case of his being unfit, 
the next qualified brother, would succeed to the 
whole.* 


188. If a king give the whole of his dominions 
to his eldest son qualified for the Empire, although 
his other sons be void of offence, the gift is valid, 
provided it be the act of a prince neither insane 


Annotations. 

187. Upon the same principle of usage, stands, with respect to 
many of tho groat zcmindaries of Bengal, and other parts of India, 
at this day, the exclusive succession of the eldest son, or of a 
Juba-raj (Yuva-Rdja, Jurnnit rex), a young prince, associated to the 
Empire, as coadjutor to tho king, and his designated representa- 
tive. — Stra. H. L. Vol. I, p. 198. 

In the succession to principalities and large landed possessions, 
long established Kuldch&r will have the effect of law, and convey 
the property to one son to the exclusion of the rest. It has been 
stated by Mr. Colebrooke, in a note to the Digest (Vol. II. p. 119,) 
that the great posssesaions, called zemindariet in official language, 
are considered by modern Hindoo lawyers as tributary principalities. 
— Macn. H. L. Vol. I, p. 18. 

This custom, by which the succession to landed estates invariably 
devolves on a Single heir, without a division of the property, has 
been recognized and declared logal by Regulation 10 of 1800. 
A formal enactment was not perhaps necessary as far as the Hindoo 
law is concerned, that law itself providing for exception to its 
general rules, aud declaring that particular customs shall supersede 
the general laws. — Note by Maonaughten cited as an authority in the 
case of Malta- R&jl-um&r Vdsdco Singh versus Mahd-R6Jd Ruder 
Singh B&h&dur.— 8el. S. D. A. R. Vol. VII, (New Ed.) p. 301. 


* ride Precedents, pp. 562 el ztq. 
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nor otherwise disqualified ; for it is done in con- 
formity with the practice of former kings (as shown 
in sacred and popular histories) without offence on 
the part of the sons or of their father.* 

Thus Daska-ratlia intended to commit his kingdom to 
Rama, in the presence of Vushishtha and many other sages, 
and in the presence of the citizens at large, although 
Bharatha and his other sous were faultless ; but afterwards 
excluding Rama and the rest, ho gave his kingdom to 
Bharata, as a boon to Koikei. — Coleb. Dig. (Loud. Ed.) 
Yol. II, p. 118. 


SECTION II. 

On Emigrating Families. 

189. A family migrating from one country to 
another is entitled to the benefit of the law of the 
former country, provided it have uniformly observed 
the customary ceremonies, and the religious rites 
ordained by the law, of such country, otherwise it 
must be subject to the laws of the latter country, f 

190. It has, moreover, been determined that 
a Hindi! family migrating from one couhtry to 
another must be presumed, until the contrary be 
proved, to have brought with it its customs and 
laws on all subjdfts including marriage, succession, 
adoption, &c., and the religious rites and ceremonies 
ordained by that law. $ 


* The circumstance of the case of MabAnlj Kunwar VAsdeo Singh (Plain- 
tiff) Appellant rersits MahA-rAjA Radar Singh UnhAdur (Defendant) Respon- 
dent, agree with the above Vyaratthi The abstract of the decision passed in 
tbe case in question is ns follows : — “ In a suit for succession to the moiety 
of tbe estate of tbe Jtdji of Tirhoot, tbe claim was dismissed on tbe ground 
that succession devolved upon the defendant in virtue of a deed executed iu 
his favour by the late incumbent, the succession being in conformity with 
the long established usage of the family, in which the title and estate had 
uniformly devolved entire for many generations. — Sel. S. D. A. R. Vol, VII, 
(New Ed.) p. 271. 

t Vide Precedents, pp. 581 rt teq. 

7 Vide Precedents, pp. 687 tt $eq. 
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CHAPTER V. 

Charges on the Inheritance. 

The charges to which inheritance is liable are of three 
kinds : First, — the performance of the obsequies, &c., of 
the late proprietor and the initiation of his children. 
Secondly, — the discharge of his debts and obligations. 
Thirdly, — maintenance of those persons who were entitled 
to be supported by the late proprietor and are entitled to 
maintenance from his assets. Those who take bis heritage 
or assets must discharge the above duties (1). 


SECTION I. 

On Obsequies of the late Proprietor, and 
Initiation of his Children. 

Two motives are indeed declared for the acquisition of 
wealth : one temporal enjoyment, the other the spiritual 
benefit of alms and so forth. Now, since the acquirer is 
dead and cannot have temporal enjoyment, it is right that 
the wealth should be applied to his spiritual benefit. 
Accordingly Vrihaspati says: — “Of the property which 
descends by inheritance, half should carefully be set apart 
for the benefit of the deceased owner, to defray the charges 
of bis monthly, six monthly, and annual obsequies,”* By 



Annotations. 


(I). The charges, to which the inheritance is liable, are of three 
kinds : First, — debts, and other obb'gations, in the nature of 
legacies. Secondly ,— certain specifio duties to be provided for out of 
it, where it has descended to a single heir, and out of the common 
fund, where it has vested by survivorship in undivided parceners. 
Thirdly , — maintenance of all requiring, and entitled to, it.— Stra. 
H. L. Vol. I, p. 106. 


* See the case of Sreenarain Roy and another versus Bbya Jha. Sel. 8, D. 
A. Rep. Vol. II, (New Ed ; p. 37. 
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saying “ To defray the charges of his monthly, &c„ obse- 
quies,” — his participation, and by directing “ Religious 
purposes his spiritual benefit, are stated as reasons. So 
Apastamba ordains ; “ Let the pupil or the daughter apply 
the goods to religious purposes for the benefit of the de- 
ceased." Consequently, — 

191. Ho who inherits or takes the estate of a »Va«u«A<i. 
deceased person must perform his obsequies.* 

Goutama : — Out of the paternal estate, nava shrdddhaf Authority, 
or the obsequies, of the deceased must be performed, the 
heirs of the deceased being assembled together. — SmrL 
• Chan. Chap. II, Sect, ii, Cl. 21. 

Sakoraha-kAra : — Partition subsequent to the demise Authority, 
of the father is to be made after the performance of Ekod- 
diehXa.% — Ibid., Cl. 22. 

Vbihaspati: — A brother, a brother’s son, a sapinda, Authority, 
or a pupil, performing rites ■with a funeral cake for the 
deceased, shall thence obtain increase (of prosperity).— 

Coleb. Dig. (Lond. Ed.) Vol. Ill, pp. 545, 546. 


Annotations. 

191. As with us, necessary funeral expenses are allowed the exe- 
cutor, previous to all other debts and charges, to this place may be 
referred the duty enjoined by Vbihaspati to the Hindd heir, of 
eettiog apart a portion of the inheritance, to defray, on behalf of the 
deceased, his monthly, six mouthly, aud annual obsequies ; — on tho 
ground of wealth being intended for spiritual benefit, as well aa 
for temporal enjoyment. — Stra. H. L. VoL I, p. 170. 


* See ante, pp. 137, 138 and Preoedenta, pp. 307, 613. 

+ " Nava Shriddka" means the first aeries of Shrdddhat collectively or fu- 
neral offerings ou the 1st, 3rd, 5th, 7th, 9th aud 11th days after a person's 
demise. 

$ This is a right performed in honor of the deceased alone in contradis- 
tinction to Pdrvana or double rite. It takes place at the funeral repast 
of the eleventh day from the decease. Vide Datlaka-mlmintd Sect. XV, g 72, 
Sect, vi, § 55— Notes, 
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Authority. 


Authority. 


XU ustration. 


KatyayAna : — Heirless property goes to the king, deduct- 
ing, however, a subsistence for the females, as well as the 
funeral charges : but the goods belonging to a venerable 
priest ( Srotriya ) let him bestow on venerable priests. — Vyav. 
Mayii. Chap. IV, Sect, viii, § 5. 

The funeral rites of the deceased as far as the tenth 
day '8 rites inclusive, must be performed by that person 
(among the heirs) who takes the estate, whoever it may be, 
(from the wife, downwards), even as far as the king himself.* 
Ibid. § 29. 

Even thus Vishnu says : — “ He who is heir to the estatej 
is the giver of the funeral oblations.” This same matter 
has been fully explained by me in the Shrdddha- Maydkha • 
in determining the order of those entitled to perform 
them.— Ibid. § 29. 

192. But if one be heir to the estate, and ano- 
ther be qualified to perform the shrdddha, he must 
give sufficient property and cause the rites to be 
celebrated by him who is qualified to perform 
them.t 

Even the king has competency for the performance of (the 
deceased’s) Shrdddha. Iu short, in default of all, the kiug 
should cause the Shrdddha of the deceased to be performed 
out of his inheritance. Thus according to the Mdrkandea 
Parana the king also has competency for the performance 
of Shrdddha. — Nimoya-Sindhu, Section 3rd, leaf 22. 

How can the spiritual preceptor, who takes the estate 
of a Kehatriya, perform his funeral rites, since that is for- 
bidden in the text : — “ The priest who performs the funeral 
rites for persons of an inferior tribe is degraded to that class 
in the present world and in the next?” No, for this text 
relates to brothers unequal in class and the difficulty is 


* In Bombay the eldest son of a deceased Hindi defrays all expense* 
consequent on his father’s death and deducts the amount from the estat«, 
dividing the balance equally among the other sons . — Jlookminet v. Toocram 
X Borr. 124.— Mote by Stokee. 

+ Coleb. Dig. (Lond. Ed.) VoL III, pp. 545, 546. Vide Precedent*, 
pp. 307, 311. 
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obviated by saying, that the spiritual preceptor may accom- 
plish the funeral rites by the intervention of a qualified 
person equal in class with the deceased (1). — Coleb. Dig. 
Vol. Ill, (Lond. Ed.) pp. 545, 54C. 


193. The initiatory ceremonies of the un-ini- 
tiated brother and sister must be performed out of 
the patrimony by their brother or brothers who 
have been already initiated. 

VvlSA: — For any of the brothers, whose investiture and 
other sacraments had not been performed, the other bro- 
thers, of whom the sacraments have already been com- 
pleted, shall perform those ceremonies out of the paternal 
estate : and for unmarried sisters, the sacraments shall be 
completed by their elder brothers, as the law requires.* 
Vi. Chi. p. 247. 

NXrada : — For those whose initiatory ceremonies have 
not been regularly performed by the father ; those ceremo- 
nies must be completed by brethren out of the patrimony. — 
Smri. Chan. Chap, iv, cl. 40. 


Annotations. 

(1). It is not a maxim of the law, that he who performs the 
obsequies is heir ; but that he who succeeds to the property must 
perform them. ( 3 Dig. texts cccclv, cccclvii.) — Colebrooke’s opinion. 
See Stra. H. L. Vol. II, (2nd Ed.) p.242. 

193. Not less obligatory upon the heirs is the charge for the 
initiation of the un-initiated, and the marriage of the unmarried 
members of the family. — The duty of initiating attaches to those 
who have themselves been initiated ; and the provision for it is to 
be made before partition, out of tho common stock. It has been 
already intimated, that charges of this nature, to be available 
against the inheritance, must be reasonable ; though this is seldom 
attended to. They regard brothers and sisters only, not extending 
|p collaterals. — Stra. H. L. Vol. I, (2n Ed.) pp. 170, 171. 


• Tbe reading of the above text is somewhat different from that cited in 
the Sariti-ckaniiriii. See post page 235. 


SO 


Yyavatthi . 


Authority. 


Authority. 
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Authority. Vrihaspati : — For younger brothers, whose investiture 

and other ceremonies have not been performed, their elder 
brothers (a) shall perform them out of the collected wealth 
of the father. — Smi-i. Chan. Chap. I Y, Cl. 38. Vyav. May& 
Chap, iv, Sect, iv, § 38. 

(a.) In this text , — " Brothers” means brothers whose 
father is dead. “ Whose investiture and other ceremonies 
have not been performed : ] Add to these words, the 
phrase — “ by the father.” — Ibid. 

The mention of brother, brings in sisters also. Even so 
the same author : — 

Authority. VRIHASPATI: — And those unmarried daughters who are 

as yet uninitiated, must be initiated, by their eldest brother, 
even out of the father’s wealth, according to the (usual) 
rite. — Vyav. Mayu. Chap. IV, Sect, iv, § 39. 

Vymtuthi. YAjnavai.KTA : — Uninitiated brothers should be initiated 

by those, for whom the ceremonies have been already com- 
pleted. But sisters should be disposed of in marriage, 
giving them as an allotment, the fourth part of a brother's 
own share,— Vyav. Mayu. Chap. IV, Sect, iv, § 40, — MU. 
In. Chap. I, Sect, vii, § 2, 3. 

Authority. VijnyAneshwara : — By the brethren who make a parti- 
tion after the decease of their father, the un-initiated brothers 
should be initiated at the charge of the whole estate. In 
regard to the unmarried sisters, the author (Y&jnavalkya) 
states a different rule : “But sisters should be disposed of 
in marriage, giving them as an allotment, the fourth part 
of a brother’s share (1).” — A/if. In. Chap. I, Sect, vii, 
paras 4, 5. Vide Partition. 


Annotations. 

(1.) VijhyAneshwara allots to an unmarried sister a quarter 
of a share. (Mit. on Inh. Chap. I, Sect, ii § 6 et. teq.) But 
the Chandritd aud Madhavya countenance the opinion that the 
specified allotment intends only a sufficiency for the charges of 
the sister’s nuptials ; and their authority has been very proper!^ 
followed in the one here delivered.— Colebrooke’s opinion.— Vide 
Stra. H, L. Vol. II, (2nd Ed.) p. 313. 
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ManU : — To the unmarried daughters ( by the same 
mother), let their brothers give portions out of their 
own allotments (a) respectively, (according to the classes 
of their several mothers) : let each give a fourth part of his 
own distinct share ; they, who refuse to give it, shall be 
degraded. — Vi. Chi. p. 248. 

(a ) ‘ Their own allotment i means the allotmeut of bro- 
thers. Therefore the meaning is that a quarter of the share 
ordained for a brother of the class to which she belongs 
should be given to a maiden sister. — Vi. Chi. p. 248. 

Here the giving of a quarter share is not intended ; 
but property sufficient to defray the expenses of the nuptials 
should be given, the same being ordained by Vishnu. 
The same opinion of the subject is held by Ratnakara and 
in other books. — Vi. Chi. p. 248. 

Vishnu : — The initiations of unmarried daughters are 
to be performed in proportion to his wealth. — Vi. Chi. 
page 248. — Vide Smri. Chan. Chap. IV, Cl. 36. 

194. If only one son is heir, he also must ini- 
tiate his uninitiated brother and sister out of the 
patrimony inherited by him. 

The shrdddha, &c., of the late proprietor and the initia- 
tory (nuptial) ceremony of the daughter should be pro- 
vided out of the inheritance where it has descended to a 
single heir. — Coleb. Dig. (Cal. Ed.) Vol. I, p. 226. 

The text of Vishnu : — “ The initiations of unmarried 
daughters are to be performed in proportion to his own 
wealth," — is applicable either to a case where no partition of 
heritage takes place from there being an only son, or to a 
case where brothers live in union. — Smri. Chan. Chap, iv, 
Clause 36. 

The use of the word “daughters” in the foregoing text 
is also intended to include the case of the unmarried sons 
of the father. Hence VyisA : — “ Brothers whose investi- 
ture and ceremonies have not been performed, are to be 
initiated in due time from the paternal wealth alone by 


Authority, 


Authority, 


Authority. 


Vyavatlhi. 


Authority. 


Authority. 


Authority. 
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Vj/arculhi. 


Tyaraithi. 


Authority. 


brothers, whose sacraments have already been completed. 
Unmarried sisters are also to be initiated by their elder 
brothers according to law." — Smri. Chan. Chap, iv, Cl. 37. 
However, — 

195. Brothers and sisters only are entitled to 
be initiated out of the undivided patrimony, aud 
not others. 

196. If there bo no patrimony, the initiated 
brothers must, even out of their own funds, perform 
the initiatory ceremonies of their uninitiated bro- 
thers and sisters. 

NArapa: — If no wealth of the father exists, the initiatory 
ceremonies must, without fail, be performed by the brothers 
already initiated, contributing funds out of their own 
portions. — Smri. Chan. Chap. IV, Cl. 41. 

The ceremonies contemplated by this text commence 
with jdta-lcartna* and end in upanayana (l).f — Smri. Chan. 
Chap, iv. Cl. 42. 


Annotations. 

195. Soo Mit. on In. ch. i, Sect, iv, § 19. See Id. Ch. i, 8ect, v, 

§ 2. See Id. Ch. i Sec. vii, § 4. Where the initiatory ceremonies, 
terminating with marriage, are directod to bo performed for brothers, 
but without any mention of nephews.— Colebrooke’s opinion. Stra H. 
L. Yol. II, (2ud Ed.) p. 287. 

(1) The sacraments or initiatory ceremonies that must be per- 
formed by brothers are os follow: — 1. JiUa-karma, 2. N&ma-karana, 
3. Xuhkramana , 4. Anna-pr&»ana, 5. Churti-karana, 6. Upanayana 
and 7. Viv&ha. All of these ceremonies, however, concern men of 
twice bom classes ; they do not concern men of the fourth class, 

* A ceremony ordained on the birth of a male child, beforo the cutting of 
the uavcl string, aud which consists in uiakiug the child taste clarified 
butter out of a golden spoou. 

+ Investiture of the three first classes with their characteiistic sacred 
threads. 
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The word "ceremonies” takes here the above limited sense 
as the text says “must without fail be performed," and as 
marriage, &c„ are not ceremonies that must, without fail, be 
performed, tbe law permitting the life of celibacy to a 
perpetual student (noishthika Brahma chart). — I hid. Cl. 42. 

In the case of daughters, however, the word "ceremonies” Authority, 
used in the text (Cl. 41) denotes marriage, there being no 
Upanayana for them. If there be no patrimony, the mar- 
riage must be performed by the contribution of funds of 
their brother’s own estate, marriage with females taking 
tlie place of " Upanayana ” with males, as such being in- 
dispensable. — Smri. Chan. Chap. IV, Cl. 44. 

The authors consider the portion assigned as intended 
only for indispensable sacraments. — Coleb. Dig. Vol. Ill, 
pp. 95-100. And, — 

197- Where a person other than a son inherits tryavatthd. 
the property of the late owner, he also has to per- 
form the initiatory ceremonies of the un-initiated 
son and daughter of the deceased, just as he has 
to perform his (the deceased’s) funeral obsequies.* 

The inference is the same when any other succeeds, (to 
the estate of the deceased ). See Coleb. Dig. Vol. Ill, 

(Lond. Ed.) p. 461. 

See the duties of a widow to her deceased husband. 

Ante, pp. 134 — 138. 


Annotations. 

that is tho Sh&drat. Marriage is the only sacrament for a man of 
tbe servile class. Thus Brahma, Pur&na : “ A man of the servile 
class universally obtains marriage as his only sacrament.” The 
word "universally” denotes that marriage alone is constantly re- 
quired. It should, however, be observed that to acquire tho rank of 
Sat (pore) Sh&dra, it is necessary for the offspring of a respectable 
SAudra to perform the tonsure and other ceremonies. — Coleb. 
Dig. Vol. Ill, pp. 95—104. 


* See ante pp. 231, 232, and precedents, pp.311, 316, 611. 
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SECTION II. 

On Payment of Debts. 

YAjnAVALKYA : — Let sons divide equally the assets and 
the debts after the demise of their parents. — Smri. Chan. 
Chap. II, Sect, ii, Cl. 18; — Mit. Sans. p. 178. 

The debts referred to in this passage are debts contracted 
by the father; for as respects debts not contracted by the 
father, the rule is that they should be discharged at the 
very time of partition. — Ibid. Accordingly, — 

KAtyAyana : — A debt contracted by a brother, a paternal 
uncle, or a mother for the support of the family, must be 
fully discharged by the co-heirs when partition is made.* 
Smri. Chan. Chap. II, Sect ii, CL 19. 

But NArada says that the debts contracted by the father 
should also be paid at the time of the partition. His pas- 
sage isf — 

“ What remains of the paternal estate after paying off 
the debts of the father, shall be divided among the brothers. 
Otherwise, the father continues a debtor. "f 

Sanqraha-kAra, too : — Partition subsequent to the 
demise of the father is to be made after the performance of 
ekoddithta.\ — Ibid., Cl. 22. 

From all the above texts, it is to be understood that if 
the paternal wealth be such as to leave a surplus after de- 
fraying the expenses of nava shdradha and discharging 
the debts contracted by the father, &c„ the course prescribed 
by NArada (as above) is to be observed. If not, the direc- 
tion contained in the text of YAjnavalkya (above cited), is 
to be followed. So, — 


• Ai to debts incurred by a manager and the distinction when one of the 
members is a minor. Seo 6 Moo. I. A. p. 393, and 1, M. H. C. B. p. 398. 
t Smr*. Chan. Chap. II, Sect, ii. Cl. 20. 

$ See Ante page 231. 
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According to the Smrili Chandrika , — 

198. If the patrimony be such as to leave a Vjwwkm. 
surplus after defraying the expenses of nava 
shrdddha* and discharging the debts of the father 

or the like, the sons in pursuance of the above text 
of NJLrada should divide it among themselves, 
otherwise, they should divide among them both the 
debts and assets as directed by YAjnavalkta. But 
if there be a debt contracted for the family by any 
other member of it than the father, it must be dis- 
charged by them at the time of partition, as 
ordained by KAtyIyana. 

But the general Vyavasthd is, that — 

199. The heir of a deceased person receiving VyavwM. 
his heritage must pay his debts.t 

Y-Ijnavalkya : — He who has received the estate, must Authority, 
pay the debts of it ; and in like manner, he who takes 
the wife (of the deceased); or the son, whose (father’s) 
assets are not held by another (ananyashrita) : but of one 
having no son, the other heirs (rikthinah) must pay debts. — 

Mit. (Sans.) p. 75. — Vyav. Mayu. Chap. V, Sect, iv, § 16. 


Annotations. 

198. The course for the payment of debts, on partition, may be 
either by disposing of a sufficient part of the property for the purpose, 
sud thus paying them off at once ; or, by apportioning them among 
the parceners, according to their respective shares an arrange- 
ment, which, to be binding upon creditors, would require their 
assent. — Stra. H. L. Vol. I, (Sud Ed.) pp. 168, 169. 

199. The most general position respecting it is, that debts follow 
the assets into whosesoever bands they come. The obligation to 
pay attaching, not upon the death only of the ancestor, but on his 
becoming an anchoret, or having been so long absent from home, 
as to let in a presumption of death. — Stra. H. L. Vol. 1 find Ed.) 
page 166. 

» See ante p. 231. + Vide Precedents pp. 014 — 625. 
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Vuaxasthi. 


YAjnavaLKYa : — Daughters share the residue of their 
mother’s property, after payment of her debts. — Mit. In. 
Chap. I, Sect, iii, § 8. 

Vishnu: — He who takes the assets of a man leaving no 
male issue, must pay the sum due (by him). — Coleb. Dig. 
Vol. I, p. 329. 

NAaADA: — A childless widow must pay the debt of her 
sister enjoining payment, or whoever receives the assets left 
by that sister, must pay her debts. — Ibid., p. 323. 

200. Even if no inheritance be received, still 
sons are to pay their father’s debts or divide the 
same among them in due proportions, and the grand- 
son also is to pay such debts but without interest, 
but the great-grandson, like the widow and other 
relatives, is not to pay them without inheriting the 
debtor’s property.* 


Annotations. 

200. The great-grandson of the original debtor shall not bo com- 
pelled to pay his debts, unless he take the assets. In what circums- 
tances is he considered as holding the assets ? Is it only when he 
becomes the ( immediate ) heir of his ancestor, who has survived his 
own son and grandson ? Or (is he) likewise (considered as such) 
when the son succeeded to the estate on the death of the proprietor, 
and after him the grandson ; and on his demise the great-grandson 1 
The answer is, when the estate of the ancestor passes successively to 
his son, grandson and great-grandson, this last is not the (immediate) 
heir of his grandfather, but of his own father. Consequently he, who 
succeeds to the estate of another in right of his relation to him, ia 
considered as holding assets of that person. — Coleb. Dig. Yol. Ill, 
pp. 87, 88. 

Thus the great-grandson should pay his great-grandfather's debts, 
which have remained undischarged, as such debts were to be paid by 
his father aa well as grandfather. 

200. But, to the Southward, the doctrine of the Uit&hhard, 
supported by the ifddhavga and Chandrikd, is said to render the 

* Vide Precedents, p. 624. 
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The meaning is that if the great-grandson and the rest 
take the inheritance, then they must pay the debts (of the 
ancestor), and not otherwise ; but it has been declared 
that the son and grandson are to be made to pay the debts 
even if they did not receive the inheritance. Thus NAba- 
Da : — “ An undisputed debt of the grandfather, which has 
been successively due by him and his sons, but has remained 
undischarged by them, shall be paid by the graudsons; but 
it is not recoverable from a person, who is fourth (in descent 
from the debtor.)'’ — Hit. Satis, p. 78 — Vide Coleb. Dig. 
Vol. I, p. 309. 

It ( the debt) is not to be paid by the great-grandson, 
the wife or the others, if they have not taken the estate. — 
Vyav. Mayu. Chap. V, Sect, iv, § 17. 

KAtyAyana : — I f any debts exist against the father, his 
son shall not take possessiou of his effects. They must be 
given to his creditors, aud if he die (without) wealth (a), 
still his son must pay his debts. — Vyav. Mayu. Chap. V, 
Sect, iv, § 14. 

fa) “ Wealth” must be connected with 'without.’ — Ibid. 

NArada : — “A father being dead, his sons, whether after 
partition or before it, shall discharge his debt in proportion 
to their shares, or that son alone, who has taken the burthen 
upon himself.” Here although it is said without distinction 
that sous and grandsons should pay debts, yet this ought 
to be understood to be the difference that the son should 
pay them with interest just as his father would have paid, 
but the grandson should pay them only equal to the princi- 
pal and not interest (thereon). — J lit. Sans. p. 75. 

Vbihaspati : — S ons must pay the debt of their father, 
when proved, as if it were their own (that is with interest) ; 


Annotations. 

payment of the father’s debts with interest, and the grandfather’s 
without interest, independent of assets, a legal, as well as sacred 
obligation. — Stra. H. L. Vol. I, p. 1C7. 

si 


Authority. 


Authority. 


Authority. 


Authority. 
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Authority. 


Authority. 


the son’s son must pay the debt of bis grandfather 
(but) equal (to the principal) ; and his son (that is the great- 
grandson,) shall not be compelled to discharge it [unless he 
be heir, and have assets (b). n — Vyav. Mayu. Chap. V, 
Sect, iv, § 12. Mit. Sana. p. 75. 

(6). “ Equal” — that is as much as was borrowed and 
not interest. His son that is the great-grandson who 
has not received inheritance should not pay. — These three 
(namely) the debtor, his son, and grandson are shown to 
be the payers of debts — and in the case of (all of) them 
happening to be in existence, the grade is also shown. — Mit. 
Sans. p. 75. 

Vrihaspati : — The father’s debt must be first paid, and 
next the debt contracted by the man himself ; but the debt 
of the paternal grandfather must even be paid before either 
of those.* — Vyav. Mayu. Chap. V. Sect iv. § 14. 

KAtyAyana After the death of his father, debts 
(of his grandfather) must be carefully discharged by the 
grandson ; but a debt contracted by an ancestor is not 
recoverable from the fourth in descent. — Ooleb. Dig. Vol. I, 
page 309. 

KAtyAyana : — The rule shall be the same in regard to 
the debts of the grandfather, which have not been discharg’- 
ed by (other) graudsons, nor by his own sons, but a debt of 
the grandfather shall not be paid by his grandsons with 
interest. — Coleb. Dig. Vol. I, (Cal. Ed.) page 308. 

In fact, debts of the paternal grandfather become debts 
of the father: they are chargeable on him in the first place, 
next on his son, as has been already noticed : but the great 
grandson of the original debtor shall not be compelled to 
pay the debts unless he take the assets. — Coleb. Dig. 
Vol. III., (Lond. Ed.) page 87. 

But even if the son did not inherit his father’s property, 
still it is his sacred obligation and moral duty to pay his 
debts; for, (says) — 


* Vidt Coleb. Dig. Vol. I, page 273. 
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NArad A : — “ Fathers desire male offspring for their own 
sake, (reflecting) this son will redeem me from every debt 
whatsoever due to superior and inferior beings, therefore, a 
son begotten by him, should relinquish his own property 
and assiduously redeem his father from debt, lest he should 
fall into a region of torment. If a devout man, or one who 
maintained sacrificial fire, die a debtor, all the merit of his 
devout austerities, or of his perpetual fire, shall belong 
to the creditors.”* 

VRIHASPATI : — Ho who having received a sum lent or the 
like does not repay it to the owner, will be born here in his 
creditor’s house, a slave, a servant, a woman, or a quad* 
ruped. ”* 

201. Whatever the father had promised to give, what- 
ever he had mortgaged, or whatever price he did not pay 
after purchasing (a thing), all these should bo discharged 
by the son. 

HArIta : — A promise made in words but not performed 
in deed, is a debt (of conscience) both in this world and in 
the next. He who gives not what he has promised, and he 
who takes what he has given, siuks to various regious of 
torment, and springs again to birtli from the womb of some 
brute animal. — Coleb. Dig. Vol. Ill, Chap. VIII. 

KAtyAyana : — What a man has promised in health or 
in sickness, for a religious purpose, must be given ; and if he 
die without giving it, his sou shall doubtless be compelled 
to give it. — Ibid., p. 307. 


Annotations. 

801. Connected with the above duty, is the discharge of obliga- 
tions, resting on the intention of the deceased, sufficiently manifested ; 
since, though nothing occurs in the Hindfi law expressly in favor of 
the testamentary power, as exercised under other codes, it provides 
distinctly for the performance of promises by the ancestor in his 
life-time, to take effect after his death.— Stra. H. L. Vol. I, (2nd Ed.) 
page 169. 


• Vide Coleb. Dig. Vol. I, p. 299 el erq. 
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KAtyAyaNa : — That must be paid, which may have been 
verbally promised, as well as what has been engaged for to 
another. — Vyav. Mayu. Chap. V, Sect, iv, § 20. 

KAtyAyana : — The judge shall compel a son to pay the 
debt of his father, provided he he iuvolved in no distress, 
be' capable of property, and liable to bear the burthen ; 
but in no other case shall he compel the son to pay his 
father’s debts. — Vyav. Mayu. Chap. V, Sect, iv, § 19. 

But, — 

202. Although a son and grandson are to pay 
the debts incurred by their father and grandfather, 
yet they should not pay such of their debts as were 
contracted for immoral uses, or a fine or tolls, or 
sums for which they were sureties.* 

VrihaSPaTI : — The sons are not compellable to pay sums 
due by their father for spirituous liquors, for losses at play, 
for promises made without any consideration, or under the 
influence of lust or wrath, or sums for which he was a surety, 
or a flue, or a toll, or the balance of either. — Coleb. Dig. 
Yol. I, page 312. 

YAjnaVaLKYA : — A sou need not pay in this world 
money due by his father for spirituous liquors, for lustful 
pleasures, for losses at play ; nor what remains unpaid of a 
flue or toll ; nor any thing idly promised. — Ibid. p. 318. 

The debt which is incurred by drinking spirituous liquors, 
or for loss at play, the balance of a fine or toll, and what 
is uselessly given, — that is what is promised to swindlers, 
flatterers, wrestlers and the like — such debts contracted by a 
father should not be paid by his son and the rest, — to 
liquor sellers and the like. Here the expression “ ba- 
lance of a flue or toll’’ being used, it must not be understood 
that the whole thereof is payable. — Mitd/csJiard, Sans. p. 71. 

UshanA : — A fine, or the balance of a fine, as also a 
bribe or toll (shulka), or the balance of it, are not to be paid 


* Vide PnjoadcnU pp. 03—73,176. 
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by the son, neither shall he discharge debts improper (not 
sanctioned by law or custom). — Vyav. Mayu. Chap. V, Sect, 
iv, § 15. — Mit. Sana. p. 71. 

GOTAMA Spirituous liquors, tolls or bribes, and fines 
do not become burthens upon sons : by this it is declared 
that they are not to be paid. — Mit. Sans. p. 72. 

KAtyAyana : — Bhbiqc ordains, that a debt devolving 
from the grandfather, which was proved, and acknowledged 
by the father, mast be discharged by grandsons, if it were 
not contracted for immoral uses, nor already paid by the sous. 
A debt of the paternal grandfather, which is proved, or 
which is partly liquidated, must be discharged (by the 
grandson ;) bat never shall a debt, contracted for immoral 
uses, or which was contested by his father, (be paid by the 
grandson). — Coleb. Dig, Vol. I, pp. 307, 308. 

Although according to the foregoing texts of our holy 
Legislators, a son and son’s son even without receiving in- 
heritance, should pay such debts of their father and grand- 
father as were not contracted for immoral uses and for 
purposes as aforesaid, yet it has been decided and determined 
by the British Dispensers of justice, that — 

103. The debts of a deceased person follow his 
assets, — his heir is to pay his debts in proportion 
to the property inherited by him ; and in the case 
of his not getting or taking the deceased’s heritage, 
he is not legally bound to pay his debts nor he can 
be compelled to pay the same.* 


Annotations 

103. It has, however, been held in Madras that a son is liable 
for his father’s debts only to the extent of the property inherited 
by him from the latter. S. A No. 12 of 1851, Mad. S. D. 1851, p. 13. 
And it would seem that the precept in the text is, like so many 
others, merely moral and directory, and not imperative. Colebrooke 
cited in 2. Stra. H. L. p. 75. — Note by Stokes, see his edition of the 
Vyavah&ra Maybkha, p. 123. 

* Vide Precedents, pp, 6H— 625. 


Authority. 


Authority, 


Pyavatthd. 
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Authority. Xho doctrine of tlie Shdstra is, however, different from 
the above : so NIla-KaNTHA: — “But receipt of ever so 
small a portion of the estate, imposes the liability of liquidat- 
ing the debts, to whatever amount (they may be)." 
(1) — Vyav. Mayu,. Chap. V, Sect, iv, §17. 

TyavtMhi. 204. A minor son, although he inherited pro- 
perty from his late father, is not at that age bound 
by the Shdstra to pay the debt of his father, but 
upon coming of age.* (See minority.) 

Sons while minors are not also under the religious obli- 
gation to pay their ancestors’ debts, but it has been en- 
joined that they shall pay the same at their full age. 
Thus — 

Authority. KAtyAyana On tlie death of a father his debt shall 
in no case be paid by his sons incapable from nonage of 
conducting their affairs ; but at their full age they shall 
pay it in proportion to their shares.t 

Authority. “The father, or (if the family be undivided) the uncle or 
the elder brother having travelled to a foreign country, the 


Annotations. 

103. Much as is said everywhere of the religious tie the son is 
under, to pay the debts of his ancestor, it seems settled in Bengal, 
that it has no legal force independent of assets. But to the South- 
ward, the doctrine of the MilaktharA, supported by the M&dhavya 
and Ohandrihi, is said to render the payment of the father’s debts 
with interest, and the grandfather’s without interest, independent of 
assets, a legal, as well as a sacred, obligation. — Stra. H. L. VoL II, 
(2nd Ed.) p. 167. 

(1) Colebrooke in his Treatise “ On Obligations and Contracts” 
(chap, ii, para. 51) has laid it down that — ‘ heirs succeed to the obli- 
gations of ancestors without any reference to the adequacy of the 
property, and the rights of inheritance must be relinquished, where 
its obligations are repudiated. 

• Vide Precedents, page 625. 
t Soe Coleb. Dig. Vol. I, p. 298. 
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son shall not be forced to discharge the debt until twenty 
years have elapsed.'' Upon (the ancestor’s) death also, a 
minor will not pay (his debt), but when he attains majority, 
he must pay it. — Mit. Saru. p. 74. 

Although after the death of the father, even (his) infant 
(son) becomes independent, yet he is not bouud to pay 
debts. So it is said : — “ He who is under age, is not bound 
to pay debts even though he be independent.” — Mit. Sans. 
page 74. 

It has, however, been determined by the British Dispen- 
sers of justice, that — 

205. Debts follow the assets. Although the 
heir be a minor, yet the creditor of his ancestor can 
realize the amount due to him, from the property 
inherited by the minor.* 

206. If a person after dividing his estate and 
debts amongst his sons, be separate from them 
taking his portion, and beget another son, then the 
son begotten after partition shall inherit the father’s 
property, both reserved and subsequently acquired, 
and pay his (portion of the) debts. + 

VrihasPaTI : — All the wealth which is acquired by the 
father himself who has made a partition with his sons, goes 
to the son begotten by him after the partition. Those 
born before it are declared to have no right as in the wealth, 
so in the debts likewise, and also iu gifts, pledges and pur- 
chases. t 

The meaning is that — as the son begotten after partition 
is to receive the property of his father acquired after parti- 
tion, so also is he to liquidate his father’s debt contracted 
after partition. In like manner, whatever the father had 


* Vidt Precedent*, pp. 614,618,619, 625. 
t See Partition for the Son begotten after partition . 
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promised to give, whatever he received in deposit, whatever 
jte mortgaged, or whatever price he did not pay after purchas- 
ing (a thing,) all these should be performed by him alone. 

207. If a person after contracting a debt remain abroad 
for twenty years (c), his debt shall, after that period, be 
paid by his son, grandson, or the person who took his pro- 
perty. 

( c ) This must be understood when the return of the abseut 
(parent) may be expected. But, if the return of the absent 
parent is impracticable, the son shall pay the debt of his 
father though living, as if he were dead. — Coleb. Dig. Vol I 
page 285. 

208. If a person be incapacitated by old age, by long or 
incurable disease, by being wholly involved in distress, &c., 
or for any other reason, his sou or another who manages 
his property, must pay his debts. 

Debts must be paid by the sons, or other relatives, when 
they have reached their twentieth year, for, says* — 

NArtADA : — The father, or (if the family be undivided) 
the uncle or the elder brother, having travelled to a foreign 
country, the son shall not be forced to discharge the debt 
until twenty years have elapsed.* — 

Vishnu : — If he, who contracted the debt, should die or 
become a religious anchoret or remain abroad for twenty 


Annotations. 

208. It is not expressly said that the debt shall be paid by the 
son, in the life-time of his father, who is insolvent. It is declared, 
however, that he shall pay the debt of the father who is oppressed 
by calamity, such as iucurable disease, &c , and that, even though 
no patrimony have come into his hands. But, according to the 
remark of Sir William Jones, the obligation is moral and religious, 
not civil. See note ou Jagan-nitha, Dig. b. i, clxvii. — Sira. H. L. 
Vol. II, pp. 277, 278. 

• Vyor. if a yfi. Chap. V, Sect, iv, § 13. 
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years (b), that debt shall be discharged by bis sons or 
grandsons, but not by remoter descendants against their 
will.— Vyav. Mayu. Chap. V, Sect, iv, § 13. 

YirsAVALKYA : — The father having gone to a foreign 
country, or deceased (naturally or civilly,) or wholly immer- 
sed in vices (or difficulty,) the sons or their sons must pay 
the debt, but, if disputed, it must be proved by witnesses. — 
Vyav. Mayu. Chap. V, Sect, iv, § 12. 

KaTtAyANA: — If the father be at home, but afflicted with 
a chronic disorder (though not without hope of recovery), or 
absent, his debt shall be paid by his sons, after a lapse of 
twenty years (6). — Vyav. Mayu. Chap. V, Sect, iv, § 13. 

(b) This must be understood when the cure of the dis- 
eased is possible, or when the return of the absent (pareut) 
may be expected. But when the distemper is deemed incurable 
or the return of the absent parent is impracticable, the son shall 
pay the debt of his father, though living, ns if he were dead. 
The creditor need not wait twonty years. — Ratndkara. Vide 
Coleb. Dig. Vol. I, (Cal. Ed.) p. 285. 

KAtyA yana : —The debts of men long absent in a foreign 
country, of idiots, madmen, and the like, who have no male 
kindred, and of religious anchorets, must be paid even 
during their lives, by such as have the care of the (debtors’ ) 
wives and goods.— Ibid. p. 338. 

KaTYayan'a : — A creditor may enforce payment of such 
debts from the sons of his debtors, who, though alive, are 
incurably diseased, mad, or extremely aged (c), or have been 
very long absent in a foreign country, (provided the sons 
have assets of the debtors). — Ibid. p. 286. 

(c) “Extremely aged” — that is incapacitated by old age for 
the ( management of) affairs. — Ibid. 

Vrihaspati: — A debt of the father being proved, it must 
be discharged by bis sons, even in his life-time, if he were 
blind ( or deaf ) from bis birth, or be degraded, insane, or 
afflicted with phthisis or leprosy, or any hopeless disorder. — 
Ibid. p. 285. 

as 
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Authority. 


Authority. 
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Authority. 


Authority. 


HA Rita : — While tlie father lives, sons are not indepen- 
dent in regard to the receipt and expenditure of wealth, 
and amercement ( dhhepa ). But if he be decayed, remote- 
ly absent, or afflicted with disease, let the eldest sou 
manage the affairs as he pleases. — Smri. Chan. Chap. I, 
Cl. 21, 30. 

ShaNKHA and Likhita : — If the father be incapable, let 
the eldest son manage the affairs of the family, or, with his 
consent, a younger brother conversant with business.— Smri. 
Chan. Chap. I, Cl. 28, 

209. The debt contracted for the family by 
any person connected with the family, even by a 
pupil, a dependant or tlie like, if not repaid by the 
Kartd* of the family, must be liquidated by his 
surviving son, grandson, or the person inheriting 
his property — the same in fact being a debt of the 
Kartd himself.f 

VisnNU: — A (debt(d)] of which payment was] previously 
promised, or (which was) contracted by any person for the 
sake of the family, must be paid by the house-keeper. 
Coleb. Big, Vol. I, p. 302. 

(J) A “ debt” must be here supplied. — Ibid. 

YAjnavaLKYA : — If one of (two or more) undivided kins- 
men contract a debt for the sake of the family ( kutumbarthe ), 
and either die or be very long absent abroad, the other par- 
ceners or joint tenants shall pay it. — Mit. Sana. p. 70. Vide 
Coleb. Big. Vol. I, p. 290. 

The debt which was contracted by several undivided 
members, or any member, of a family, for the sake of such 
family (Icutumbdrthd), should be paid by the head of the 
family, but upon his death or being absent abroad, the same 
should be liquidated by all those who inherited his pro- 
perty. — Mit. Sans. p. 70. 


• The doer of n thing, agent, master, chief, head, governor, 
t Vide Precedent*, pp. 014, 620, 621. 
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Remark. — The term ‘ KutumbdrthS which is composed of 

* Kutumba 1 ( family ) and arthe (for or for the sake of,) is used in 
many texts on the above suhjoct. Mr. Colebrooke in his Digest 
has rendered the term sometimes by ‘ for the support of the 
family' sometimes by ‘ for the use of the family,’ some- 
times by ‘ for the behoof of the family’ and sometimes by 

* for the benefit of the family' and in so doing he seems to have 
followed Jagan-ndtha whose compilation is the original of his 
Digest. Sir William Jones, iu one text of Manu, translates it by 
1 for the use of the family’ and iu another by ‘ for the behoof of 
the family’ without following the commentator KuUuka Bhatta, 
who iu oue text has interpreted it 1 Kulitmba-eambardhandrtham’ 
(for the support of the family,) and iu another by • Kutumba- 
byaya-nimittam (for the expenses of the family.’) With due 
deference to the two great translators, I have deemed it best to 
render the term ‘ Kutumbdrthe' all along by * for the sake of the 
family.’ a signification consistent with the component parts of the 
original, aud most accurate of all, and which has been afterwards 
adopted by Mr. Colebrooke himself iu his translation of the 
Jlitdkshard. — V. D. p. 357. 

KAtyAyana : — A debt contracted by a brother, a paternal 
uncle, or a mother for the sake of the family, must be fully 
discharged by the co-heirs when partitiou is made. — Smri. 
Chan. Chap. II, Sect, ii. Cl. 19. 

VaiHASPATl: — A house-keeper shall discharge a debt 
contracted by his uncle, brother, son, wife, servant, pupil, 
or dependants, for the support of the family (during his ab- 
sence).* — Coleb. Dig. (Cal. Ed.) Vol. I, p. 301. 

It is hero implied that, a debt, contracted oven by others for 
the support of the family, must be discharged by the house- 
keeper. — Ratndkara. Vide Coleb. Dig. Vol. I, ( Cal. Ed. ) 

page 301. 


• The principle of the law may be here stated : should a son competent to 
affairs be at hand, a debt, contracted by divided brethren or the like uuautho* 
rised by him, is not valid : but, iu the case of parceners, if any one of five 
brothers forbids the contracting of the debt, and is able to support the 
family by other means, the debt contracted by another brother, is due by the 
borrower alone, and shall not be paid by him who opposed the debt. Yet, 
if the money (so) borrowed be used by him who opposed the debt, or by his 
dependant, being unable to supply sufficient funds for the support of the 
whole family, or of his immediate dependants, it must be discharged by 
him, — Coleb. Dig. Vol. I, p. 301, 


Authority, 


Authority. 


Digitized by Google 



252 VYAVASTIli-CUANDRIKA 

Authority. NArada Whatever debt has been contracted for the 
use of the family, by a pupil, an apprentice, a slave, a 
wife, or an agent, must be paid by the head of the family. 
Coleb. Dig. (Cal. Ed.) Vol. I, p. 302. 

Authority. KAtyAyANA : — Bhriqu ordained that a man shall pay 
a debt contracted for the sake of the family, in his remote 
absence, even without his assent, by his slave, his wife, 
his mother, his pupil, or his son. — Coleb. Dig. (Cal. Ed.) 
Vol. I, p. 17. — See Vyav. Mayu. Chap. V, Sect, iv, § 20. 

Authority. NArada : — A debt contracted before partition by an 
uncle, or brother, or a mother for the support of the family, 
all the persons or joint tenants shall discharge. — Coleb. Dig. 
(CaL Ed.) Vol. I, p. 292. 

Authority. Manu : — If the debtor be dead («), and if the money 
borrowed was expended for the use of the family, it must 
be paid by that family, divided or undivided, out of their 
own estate. — Ibid, p. 297. 

(«) The word “ dead” is illustrative ( of civil death and the 
like). — Ibid. p. 297. 

Authority. Manu : — Should even a slave make a contract (/) (in the 

name of his absent master,) for the sake of the family, 
that master, whether in his own country or abroad shall 
not resciud it. — Ibid. p. 302. 

( / ) “A contract" — that is debt 

Yyaiiuthd. 210. NArada : — A father must equally pay the 
debt of his son, contracted by his own appointment, 
or for the support of his family, or in a time of 
distress. — Coleb. Dig. Yol. I, (Cal. Ed.) p. 305. 

Yyavatihs. 211. NIrada; — A debt contracted by the wife, 
shall by no means bind the husband, unless it 
were (for necessaries) at a time of distress : a man 
is indispensably bound to support his family. — 
Ibid. p. 321. 
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212. If a debt be contracted by a widow or the 
like for the liquidation of the debts of the late 
owner, or for the performance of an act or acts in- 
dispensably necessary, such debt must be discharged 
by the reversionary heirs of the late owner.* 

213. The debt contracted by any of the co- 
heirs or co-parceners of a joint family — such as a 
father, son, brother, brother’s son or the like, — for 
the support of the family, or for relieving it from 
distress, or for the performance of the act or acts 
indispensably necessary, must be repaid by all the 
surviving co-heirs or co-parceners of the family.t 

NiRAD*.' — Any one surviving parcener may be compel- 
led to pay another’s share of a debt contracted by joiut 
tenants ; but if they be dead, the son of one is not liable 
to pay the debt of another. — Coleb. Dig. Vol. I, p. 295. 

NaraDa : — A debt contracted before partition by an uncle 
or a brother, or a mother, for the sake of the family, all the 
parceners or joint tenants shall discharge. — Ibid. p. 292. 

YD.vavalkya : — If one of two or more parceners or un- 
divided kinsmen contract a debt for the sake of his family. 


Annotations. 

212. Where the consideration of a debt may have been such, as in 
it* nature to charge the common fund, as for the nuptials of any of 
tbs family, the expense attending them must have been reasonable, 
according to the usage and means of the family ; beyond which, if 
carried to excess, he, who bo imprudently contracted it, will be alono 
liable, unless it have been adopted by the rest. Contracted fairly, for 
the use of the family, by whatsoever member of it, it binds the 
whole. — Stra. H. L. VoL I, p. 167. 


* Vide Precedents, pp. 408, 409. 
t Vide Precedent*, pp. 62 —80, 149. 


Vyavatthd. 


Vyavasthd. 


Authority. 


Authority. 


Authority. 
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and either die or be very long absent abroad, the other 
parceners or joint tenants shall pay it. — Ibid., p. 290. 

Bombay Act No. VII of 1866. 

I. — No son or grandson of a deceased Hindti shall, mere- 
ly by reason of his being such son or grandson, be liable to 
be sued for any of the debts of such deceased Hindti. 

II. — No son, grandson, or heir of a deceased Hindti, who 
has, by himself or his agent, received or taken possession of 
any property belonging to the deceased, shall be liable 
personally for any of the debts of the deceased, merely by 
reason of his having so received or taken possession of auy 
such property : but the liability of such son, grandson, or 
heir in respect of such debts, shall be as the representative 
of such deceased Hindd, and shall be limited to paying the 
same out of, and to the extent of, the property of the de- 
ceased which such sou, grandson, or heir or any other 
person by his order or to his use has received, or taken pos- 
session of, as aforesaid, and which remains unapplied : 
Provided that if any part of such property so received or 
taken possession of as aforesaid shall not have been duly 
applied by such son, grandson, or heir, he shall be liable 
personally for such debts to the extent of the property not 
duly applied by him. 

IV. — No person who has married a Hindu widow shall, 
merely by reason of such marriage, be liable for any of the 
debts of any prior deceased husband of such widow. 

V. — Where a debt is contracted after this Act shall come 
into operation by one or more members of an undivided 
Hindti family under such circumstances as that the same 
forms the debt of the undivided family, no member of 
such undivided family who is unborn or under the age of 
twenty-one years at the time of the contracting of such 
debts shall be liable personally to pay the same, but such 
member shall only be liable to pay the same out of and to 
the extent of the property of the undivided Hindfi family, 
and of the separate property, if any, belonging to any de- 
ceased members of the undivided family who were above 
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fclie age of twenty-one years at the time of contracting 
the same, received, or taken possession of, by such member, 
or any other person by his order or to his use, and remaining 
unapplied, unless any part of such property so received or 
taken possession of as aforesaid shall not have been duly 
applied by such member, in which case he shall be further 
liable personally for such debt to the extent of the property 
not duly applied by him. 

VI. — Except as provided in Section V of this Act, 
nothing in this Act contained shall be construed as limiting 
or affecting the liability of any person as surviving member 
or one of the surviving members of an undivided Hind# 
family for any debt contracted under such circumstances as 
that the surviving member or surviving members of such 
undivided family is or aro by the law now in force liable to 
pay tbe same. 


SECTION III 

On Maintenance. 

According to the rules of the law of inheritance the 
nearest relatives of a deceased person inherit his estate, 
and according to the immemorial and prevalent custom, 
only one of the nearest relatives of the deceased takes his 
whole estate to the exclusion of the rest,* yet so anxiously 
careful has the law been that there shall exist no ultimate 
distress in the helpless members of his family, while means 
exist to prevent it, that is, it declares such persons to be 
entitled to maintenance out of his estate, since it was the 
bounden duty of the late proprietor to maintain them. 
Thus Manu : — “ He who bestows gifts on stiangers (with a 
view to wordly fame, while he suffers his family to live 
in distress, though he has power to support them, touches 
bis lips with honey, but swallows poison : such virtue is coun- 
terfeit. 1 ' — “Even what he does for the sake of the spiritual 
body, to the injury of those whom he is bound to maintain 
shall bring him ultimate misery both in this life and in the 
next." So also Veihaspati: “A man may give what 


* Soe ante, page 223. 
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remains after food and raiment of his family, the giver of 
more (who leaves his family naked and unfed) may taste 
honey, but shall afterwards find it poison.’ J * Thus every 
person while living is bound to support his family, and he 
having been so, the successor to his estate is also bound to 
support them ; inasmuch as the heir who takes the deceased's 
estate does not take it solely for himself, but also for the per- 
formance of acts beneficial to him in the after-life. Now a 
very great benefit is done to the soul of the deceased by sup- 
porting his family, as he is doomed to hell if they suffer for 
want of the necessaries of life; so says Manu : — “ The sup- 
port of persons who should be maintained, is the approved 
means of attaining heaven. But hell is the man’s portion 
if they suffer. Therefore, (let the master of a family) care- 
fully maintain th^m.”J 

Consequently, — 

Vyavatthi. 214 . The members of the deceased’s family 
who were or were to be supported by him are also 
to be supported by the person inheriting his estate. 


# Manc, Chap. XI, vs. 9, 10. 
t Vide Coleb. Dig. Vol. II, p. 131. 

X Maintenance by a man of bis dependants is, with the Hindoos, a primary 
duty. They hold, that he must be just, before he is generous, his charity 
beginning at homo ; and that even sacrifice is mockery, if to the injury of 
those whom he is bound to maintain. Nor of his duty in this respect are 
his children the only objects, co extensive as it is with his family, whatever 
be its composition, as consisting of other relations and connexions, including 
(it may be) illegitimate offspring. It extends to the outcaste, if not to the 
adulterous wife ; not to mention such as are excluded from the inheritance, 
whether through their fault, or their misfortune; all being entitled to be 
maintained with food and raiment at least, under the severest sanctions. 
A benevolent injuction ! existing at no time ever to the same extent uuder 
our own law; which professes little of the kind, since the time that it has 
been competent with us for a man to dispose by will of the whole of his 
property, real and personal, without regard to the natural claims of wife and 
issue, to say nothing of more distaut ties; a latitude, not approved by 
(Blackstone) the author of the commentaries ; who, in noticing the power of 
the parent so to disinherit his children, thought it had not been amiss, if he 
had been bound to leave them at least a necessary subsistence ; — or, as the 
same sentiment has been expressed, in their peculiar manner, by the highest 
Hindu authorities, “Who leaves his family naked and unfed, may taste honey 
at first, but shall afterwards find it poison." The obligation extends, under 
particular circumstances, to responsibility for each other’s debts, in a degree 
unknown to our law, as will be subsequently seen. — Stra. H. L. Vol. I, 
(2nd Ed.) pp 67, 68. 
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Because tbeir maintenance is an indispensable obligation. Authority. 
VijkAneshara, Mit. Sans., p. 259. 

Because maintenance of the family is an indispensable Authority, 
obligation.— M it ra Misra, Fir. Mit. Sans. p. 181. 

NArada . — A man is indispensably bound to support bis Authority, 
family. — Coleb. Dig. Vol. I, p. 301. 

The declarations, as above, of ManiT, NArada, VijnAnesh- 
wara and other authorities have, however, been considered 
to be applicable not to the family in general, but to those 
members thereof whom the late owuer was bound to sup- 
port even by the commission of improper acts. Almost 
all of such members have been specified in the following 
text of MaNC : — 

“ SlANrr declared that a mother and father, in their old Authority, 
age, a virtuous wife, and infant son must be maintained 
even by the commission of a hundred offences.”* 

Therefore, — 

215. The person inheriting the property of a ryawitAd. 
deceased owner is legally bound to maintain his old 
mother and father (a), virtuous wife, infant son, 
daughter and sister ( b ).* 

(c.) As the term “sou”* signifies the grandson and great-graudson 
m well as the sout, it is to he understood that the terms “ mother 
and father” comprehend also the ‘sonlcss grandmother and grand- 
father and also the great-grandmother and great-grandfather 
whose sou aud grandson arc dead ; that, in liko manner the 
term “ infant sou " comprehends also the fatherless grandson 
»nd daughter, and the great-gvaudsou and daughter whose father 
»ud grandfather are dead. 

(b.) Infant sister] It having been determined that the 
unmarried sister must he initiated (in marriage), d fortiori it has 
been implied that she must be maintained until her marriage ; 


’ See Partition ami Precedents pp. 589, 596 — 602, 638, 610, and Vyavatthd 
t>arpana (2nd Ed.) pp. 375, 376. 

+ See ante, pages 18, 19 and Precedents, pp. 58, 219, 477. Ante, p.233. 

N 
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Vyarutlhi. 


Vyaicuthi. 


Tyavanhi. 


and the text — “ Their daughters too must be maiutaiued uutilpro- 
vided with husbands"* is applicable to this case also, according 
to the maxim — “ the sense of the law, as ascertained iu one 
instance is applicable iu others also, provided there be no impedi- 
ment. + 

216. A step-mother has a legal claim to be 
maintained out of the estate left by her deceased 
husband, or by her step-son inheriting his estate. \ 

The general doctrine respecting the right of a widowed 
daughter-in-law to maiutenauce is, that — 

217. If she inherited or received so much pro- 
perty from her late husband or any other person as 
to be sufficient for her support, her father-in-law is 
not, in that case, bound to maintain her ; but if 
she received no such property, then the father-in- 
law is bound to maintain her, if she was 
engrafted in his family by him or by his permission: 
in other cases, he is morally bound to support her.§ 

218. The head of a family haying been morally 
bound to support his relatives other than those 
above mentioned, his successor also is morally 
bound to maintain them. 

219. The relatives who on account of defects, 
or by the force of custom, are excluded from inheri- 
tance, are legally entitled to be maintained out of 
the late proprietor’s estate, which, but for the preva- 
lent custom or their own defects, they would have 
inherited together with the inheritor. || 

* See poet, page 260. 

+ Tide Colcb. D d. BUA p. 63. Note 31. 

$ Vide Precedents, pp. 589, 610, 611. 

5 Vide Precedents, pp. 599, 605, 608, t!09 and VyavaithA Darpaua (2nd 
Ed.) pp. 373, 376, 390 

1 Vide Precedents, pp. 446, 606, 607, Ac, 
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Persons excluded from inheritance for a defect or defects 
are — “ an impotent person, an outcaste, liis issue, a person 
horn blind or deaf, one lame, a mad man, an idiot, ono dumb, 
one who has lost the use of a limb or limbs, a leper with 
ulcers, one afflicted with an incurable disease unexpiated 
for, an enemy to his father, a hypocrite or a person wearing 
the token of religious mendacity, one who has assumed an- 
other order, and the rest.” See the Chapter on Exclusion 
from Inheritance. 

Premising impotent persons and the rest, says — 

Manc : — But it is just that the heir who knows his duty 
should give to all of them food and raiment for life, with- 
out stint, according to the best of his power : he who gives 
them nothing, shall sink assuredly to a region of punish- 
ment (c). 

(c). From the conclusion of the dictum — "shall sink 
assuredly to a region of punishment’’ — it must bo inferred 
that he who does not willingly give (food and raiment) 
shall be compelled to give them. — Vide Coleb. Dig. Vol. Ill 
page 320. V. D. 1013. 

DevalA They ought to be maintained excepting, how- 
ever, the outcaste and his son.* 

BocdhAyana : — Persons incapable of transacting busi- 
ness, blind, idiots, those who are immersed in vice, or afflicted 
with incurable diseases, and even those who neglect their 
duties, but not the degraded nor their issue, let the heir 
supply with food and raiment.* 

YAjnavalkvA: — An outcaste aud his issue, an impotent 
person, one lame, a mad man, an idiot, a blind man, a person 
inflicted with an incurable disease, must be maintained ex- 
cluding them, however, from participation. — At it. In. Chap. 
II, Sect. X,'§ 1, 

These, the impotent man, and the rest, are excluded from 
participation. They do not share the estate. They must 
be supported by an allowance of food and raiment only, 
and the penalty of degradation is incurred if they be not 
maintained. — Mit. In. Chap. II, Sect, x, § 5. 

* Vide Coleb. Dig. Vol. Ill, pp. 306, 316. 


Authority. 


Authority. 

Authority. 


Authority. 


Authority. 
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220. The wives of the impotent persons and 
the rest, if chaste, must be maintained for life ; 
their daughters too, must be supported so long as 
they are not disposed of in marriage. 

YAjnavALKyA : — Their daughters must be maintained 
likewise, until they are provided with husbands (d). Their 
childless wives, conducting themselves aright, must be 
supported ; but such as are unchaste should be expelled, and 
so indeed should those, who are perverse [prati-k&la (e)]* 
Hit In. Chap. II, Sect, x, § 12, 14. 

(d) . Their daughters or the female children of such per- 
sons, must be supported until they be disposed of in marriage. 
Under the suggestion of the word "likewise," the expenses 
of their nuptials must be also defrayed. — Ibid. § 13. 

(e) . The wives of these persons (i. e., the impotent per- 
son and the rest), being destitute of male issue, and being 
correct in their conduct, or behaving virtuously, must be 
supported or maintained. But if unchaste, they must be 
expelled ; and so may those who are perverse ( prati-kuld *). 
These last may indeed be expelled ; but they must be sup- 
ported, provided they be not unchaste. For a maintenance 
must not be refused solely on account of perverseness. — 
Ibid., § 15. 

The term “ Virtuous (Sadliwi )’’ being used in the fore- 
going text of M ANU,”t it is implied that — 

221. An adulterous wife is not entitled to 
maintenance.J 

Again, the term ' wife’ being indicative of ‘ woman’ in 
general, § — 


* In his Diceit (Voi. iii, p. 324), Mr. Colebrooke has rendered the word 
** prati-kUld,” by ‘ traitoroui.’ 

+ See ante , page 257. 

$ Vide Precedents, pp. 589, 604, 605 and Vyavasthd Darpana pp. 875, 390. 
§ See ante, pp. 157, — 169, and Precedent, pp. 417, 424, 427, 438 , 435 , 606 . 
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222. The mother and the rest also, if unchaste, 
are not entitled to maintenance.* 

223. If the wife or any such member of the 
family as must be supported, be expelled or for- 
saken without a good reason, then they must have 
maintenance from the head of the family during 
his life, and out of his assets after his death. t 

224. Separate maintenance is to be allowed 
to that member of the family who for a just cause 
could not live in, and mess with, the family. J 

225. Should a woman without unchaste pur- 
poses quit the family bouse, and live with her 
parents or other relations, she cannot thereby 
forfeit her right to maintenance-! 

226. The widow, however, is not entitled to 
maintenance by residing elsewhere without a just 
cause, if she was directed by her husband to bo 
maintained in the family house. § 

227. The son begotten by a Brahmana, Ksha~ 
triya or Voishya on a female slave or kept mistress, 
is entitled to a suitable maintenance out of his 
father’s estate, and not to inherit it.|| 

228. The amount of maintenance should be 
fixed in consideration of the receiver’s rank and 
position in life, as well as to the extent of the 
estate.^ 


* See ante, pp. 157, 158, 159 and Precedents, pp. 417, 424, 427, 433, 435, 
447, 605. 

+ Vide Precedents, pp. 589, 600, 608, & V. D. p. 374. 

: Vide Precedent*, pp. 589. 599, 600, 604,— Vi* V. D. pp. 381-384. 

$ Vide Precedent*, pp 589, and V. D. p 389. 

II Vide Precedent*, pp. 606, 611. 

T Vide Precedent*, pp. 589, 602 — 604 and V. D. pp. 381 — 384. 
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Vyaradhd. 


Vyaratlhd. 


Vyaratlhd. 
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Yyavattha. 229. If means allow, not only food and rai- 
ment should be supplied, but also a sum for the 
performance of religious acts and ceremonies, and 
the amount for this purpose should be fixed accord- 
ing to the above rule.* 

vyavcutM. 230. If, however, there exist in a family a 
long established and prevalent custom with respect 
to allowing or not allowing maintenance to a parti- 
cular relative, such custom is to be acted upon in 
preference to any rule whatever of the law. See 
the Chapter on Custom or Usage. 


• Vide Precedent*, p. 589. 



End of Vol. I. 


Pi titled by /. C. Bose i- Co., Stanhope Press, 249, Bow-Bazar 
Street, Calcutta. 
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BOOK I. 

PRECEDENTS OF OWNERSHIP, RIGHT. HERITAGE, &c. 

CHAPTER I. 

OF OWNERSHIP. RIGHT, HERITAGE, &c. 


BECTION II.* 

RELATIVE TO HERITAGE. 


Calcutta, H. C. A . — The 3rd of January, 1868. 

Present : 

The Hon’ble G. Loch and Dwarka Nauth Mitter, Judges. 
Case NO. 08 of 1867. 

Sheo-dyal Tewaree (one of the Defendants,) Appellant, 

versus 

Judoo-nauth Tewaree (Plaintiff,) and others, 
(Defendants,) Respondents. 


Case NO. 89 of 1867. 

Sheo-dyal Tewaree Chowdhry (Plaintiff,) Appellant, 
versus 

Bisho-nauth Tewaree Chowdhry (Defendant,) 
Respondent. 


Case NO. 104 of 1867. 

Sheo-dyal Tewaree (Plaintiff,) Appellant, 
versus 

Bisho-nauth Tewaree .(Defendant,) 

Respondent. 

* Section II ia commenced with, because tboro are no precedents of the first Sec. 
tion of the text book. 

Vet 11. 
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Case No. Ill of 1807. 

Jodoo-nauth Tewakee (Plaintiff,) Appellaut, 
versus 

Bisho-nauth Tewakee and others, 

(Defendants,) Respondents. 

Accordiug to the Mitak&hara, the mother, or ttye grandmother, is entitled to a share 
when eons, or grandsons, divide the family estate between themselves ; but she can 
not be recognized as the owner of such share until the division is actually made ; she 
has no pre-existing right in the estate except a right of maintenance. 

Under the Hindoo Law, two things at least are necessary to constitute partition : the 
shares must be defined, and there must be distinot and independent enjoyment. 
Whatever is acquired at the charge of the patrimony }b subject to partition ; but if 
the common stock is improved, an equal share is ordained. Where a co-parcener, 
with comparatively small detriment to the joint estate, acquires any separate proper- 
ty by his own labour or capital, the property is nevertheless to be considered joint 
although the acquirer gets a double share. 

Milter, J . — These appeals have arisen out of three original suits 
instituted in the court of the Principal Sudder Airieen of Mymeu- 
sing. The facts disclosed by the pleadings in these three suits 'have 
been set fortli at length in the judgment? recorded by that officer, 
and wo think it, therefore, unnecessary to recapitulate them in this 
place. The real contest between the parties is about the division of 
a joint undivided estate, and the principal questions to be deter- 
mined are the extent of that estate, and the shares in which, and 
the persons between whom, the division is to be effected. At the 
request of the parties, all the cases have been heard together, both 
here and in the Court below, and the evidence produced in eacb bad 
been fully used for the purpose of all by their consent. For the 
sake of convenience, however, we think it necessary to deal with 
these appeals separately in our judgement. 

In appeal No. Ill of 18G7, certain points have been raised 
before us on behalf of the appellant Jodoo-natb Tewaree ; — 

As to the fourth ground, we are of opinion that the contention 
of the appellaut is correct. Mussummat Qolaba was the mother of 
Sheo-dyal and grandmother of the appellant Bisho-nauth is the 
first cousin or paternal uncle’s son of Sheo-dyul. She, Mussummat 
Golaba, has died subsequent to the decree of the lower court, and 
Mussummat Doolaro, wife of Sheo-dyal, as an alleged devisee uuder 
her, has been permitted by us to defend this appeal. Now it is 
quite clear, that the share which ought to have been allowed to 
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Golaba, has merged in the general estate, conceding, lor the sake of 
argument, that she was entitled to any share under the Hindoo law 
as it is administered in the Benares School. The text of the Mildk- 
ahard that has been referred to merely says of heirs, dividing 
after the death of the father, lot the mother also take a share,” or 
in other words, the mother or grandmother, as the case might be, 
is entitled to a share, when sons or grandsons divide the family 
estate between themselves. But the mother or the grandmother 
can never bo recognized as the owner of such a share, until the divi- 
sion has been actually made. She has no pre-existing vested right 
in the estate oxcept a right of maintenance. She may acquire pro- 
perty by partition, for, partition is one of the recognized modes of 
acquiring property under the Hindoo law. But partition, in her 
case, is the sole cause of her right to the property. It follows, there- 
fore, that the effect cannot precede the cause. 

There can be uo doubt that under the Hindoo law, two things, 
at least, are necessary to constitute partition. The shares must bo 
defined, and there must bo distinct and independent enjoyment of 
those shares. In the case before us, neither of those things has 
yet taken place. The definition of the shares by the Principal 
Sudder Amcen is no more final than our judgment at the present 
day, aud it is the question of shares that wo are still determining. 
As to distinct and independent enjoyment, no such thing has yet oc- 
curred. The appellant has been merely seeking for a partition. 
Suppose that the Appellant were to withdraw this appeal at this 
very moment and to agree to live jointly with his uncle Shco-dyal 
in estate as liefore, could Golaba, if she were alive, liavo still asked 
for the share alloted to her by the Principal Sudder Amcen ? Or 
suppose that Golaba, instead of appearing as an intervener in the 
Lower Court, as she did, under Section 73 of Uie Procedure Code, 
had brought an action against them both for the arrears of her 
maintenance, which would have accrued subsequent to the decree of 
the Lower Court down to the present day, — what answer could they 
have given to such a claim ? Surely they could not have pleaded, 
she was not entitled to be maintained out of the estate, because 
they were going to make over to her a share of it. Such a plea 
would be absurd on the very face of it. She is not to starve until 
the assignment is actually made. 
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It has been said, that the question of maintenance is quite dis- 
tinct from the question before us ; but there can be no doubt that 
the share that is given to a Hindoo mother, at the time of partition, 
is given to her for no other purpose than as a provision for her 
maintenance. She has no right to ask for maintenance after she 
has got such a share, and if a partition has been effected iu this caso 
Golaba's suit for maintenance must have been dismissed on that 
ground alone. It is unnecessary, therefore, to decide whether Golaba 
had a right to alienate the share assigned to her by the Principal 
Sudder Ameen as her stree-dhun under the Mitakshari Law. Our 
findiug is, that she had acquired no right to that share, as she died 
before partition has been actually made. We, therefore, direct, that 
the family estate, real and personal, such as it may be found to be, 
shall be divided between the three original parties to this suit, namely, 
Sheo-dyal, Bisho-nauth and the Appellant Judoo-nauth, in the 
following proportions : — 

Sheo-dyal, 5 annas. 

Bisho-nauth, 7 annas. 

Judoo-nauth, 4 annas. 

We now come to Sheo-dyal’s appeal No. 98 of 1867. 

With reference to the first point, (which is, that Sheo-dyal hav- 
ing been the acquirer of those properties which still stand in his 
name, is entitled to a double share under the Hindoo law,) we are of 
opinion that it is not at all sound. This case is not a case in which 
a double share can bo awarded. It has been said, that Sheo-dyal 
contributed both money and labour iu acquiring these properties, 
though joint funds have also been used. There is no pretension to 
say now, whatever might have been pleaded iu the Court below, that 
there is no joint property at all ; so that the admission regarding the 
use of joint funds is perfectly correct. So far as the evidence is 
concerned, we have neither any proof of the amount of the money 
supplied nor the purposes for which it was used; and as to the 
labour, that consisted in purchasing estates out of the funds of a 
joint ancestral firm, which Sheo-dyal was managing for the benefit 
of the joint family. 

But even conceding all these facts to the appellant, we do not 
sec how he can succeed in his contention. The very authorities 
relied upon by him arc strongly and expressly against him ; verse 20, 
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Chapter I. Section 4 of Mr. Colebrooke’s Mitukshara, page 275, 
says : " It is settled that whatever is acquired at the charge of the 
patrimony is subject to partition.” But verse 30 qualifies this pro- 
position by propounding an exception, and verse 31 explains that 
exception. Verse 30 says : “ The Author propounds an exception 
to this rule : ‘ But if the common stock be improved, an equal share 
is ordained.’” And verse 31 says ; “Among unseparated brethren 
if the common stock is improved and augmented, through agricul- 
ture, commerce or similar means, an equal division nevertheless 
takes place, and a double share is not allotted to the acquirer.” 
This is no more than a case of augmentation at the highest. The 
ancestral firm was the main nucleus of this estate, and every 
property acquired from such a nucleus falls within the rule of equal 
division. Verso 29 applies to a different state of things. Where a 
co-parcener with comparatively small detriment to the joint estate, 
acquires any separate property by his own labour or capital, 
the property is nevertheless to be considered as joint, although the 
acquirer gets a double share. Here, strictly speaking, there is no 
proof of Sheo-dyal having supplied any portion of the money re- 
quired for the purchase of the properties in question from his own 
funds, and, as to labour, his case does not stand higher than that of 
a manager of a joint undivided family. In our opinion, it is not 
even a case of augmentation. The mere conversion of joint funds 
into land is not an acquisition within the meaning of the Hindoo 
law. The labour of a manager is not a means for acquiring seperate 
property. It was labour voluntarily undergone for the benefit of 
the joint family. We hold, therefore, that the case before us neither 
falls within the rule laid down in verse 29, nor within the exception 
in verse 30, and must, therefore, be treated as an ordinary case of 
joint property. — S. W. R. Vol. IX, p. 61. 
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SECTION III. 

RELATIVE TO HERITABLE RIGHT. 

Calcutta, H. C. A . — The 7th of June, 1867. 

Present : 

The Honorable Sir Barnes Peacock, Kt., Chief Justice, and 
the Honorable C. B. Trevor, G. Loch, L. S. Jackson, 
and A. G. Macpherson, Judges. 

Cases Nos 228, 240, 241, 249, 252, and 255 of 1865 
Baja Ram Tewary and others (Defendants,) Appellants, 
versus 

Luchmun Persaud and another (Plaintiffs,) 
Respondents. 

According to the Mitdk.t>hanf Law, a son acquires by birth a right in ancestral property 
and has a right during his lather’s life-time to compel a partition of such property. 
The father cannot, without the consent of the son, alienate such property except for 
a sufficient cause ; and the son may not only prohibit the father from so doing, but 
may sue to set aside the alienation, if made. The cause of action to the son accrues 
when possession is takeu by the purchaser. A new cause of action does not accrue 
upon the subsequent birth of a younger brother, either to the elder brother alone, 
or to him and his brother jointly, 

Courts should reject plaints against Defendants for causes of action which have accrued 
against each of them separately, and in respect of which they are not jointly 
concerned. 

These appeals were referred to a Full Bench by Peacock C.J. 
and L. S. Jackson, J. 

Tho judgment of the Full Bonch was delivered as follows by 
Peacock, C. J . — This is a suit brought by Luchmun Persaud, the 
son of Jcetun Lai I, on account of himself, and as guardian of his 
minor brother Radha-moliun Persaud. The appeal is from a deci- 
sion of the Principal Sudder Ameen of Sarun. The suit was 
brought on the 5th of October 1S63, and is to recover possession 
of certain lands by reversal of certain deeds, some of those deeds 
being deeds of absolute sale, and some of conditional sale. 

I now proceed with the case with reference to the defendant in 
appeal No. 241, which is a separate appeal, although the ease is 
mixed up with others and forms part of only one action in the 
Court below. 
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The suit against this defendant is to set aside an absolute deed 
of sale of ancestral immoveable property executed by tbe plaintiff’s 
father Jeetun Lall in 1848. Possession was taken by tbe purchaser 
at that date, so that more than 12 years from the date of the deed 
and tbe taking of possession under it had expired when the suit 
was commenced on tbe 5th of October 1803. Luchimm Persaud 
was born about 1837, and consequently more than three years had 
expired since he came of full age. 

The question turns upon tbe Mit&ksharii Law, that being tbe 
Law of the district in which tbe lands are situate. 

We are of opinion that Lnchmun Persaud’s cause of action 
accrued at the time when possession was taken under tbe deed of 
sale, notwithstanding the father of Luchmun Persaud was then living. 

It appears clear that, according to the Mit&kshard Law of 
inheritance, a son acquires a right in ancestral property during tbe 
life of his father. (See Chapter I, Section 1.) “ The term heritage 

signifies that wealth which becomes the property of another solely 
by reason of relation to the owner.” (Para. 2.) 

“It is of two sorts : — un-obstructed (a-prati-bandha,) or liable 
to obstruction (m-prati-bandha.) The wealth of the father or of 
the paternal grandfather becomes the property of his sons or of his 
grandsons in right of their being his sons or grandsons; and that is 
an inheritance not liable to obstruction. But property devolves 
on parents (or uncles,) brothers, aud the rest, upon the demise of 
the owner if there be no male issue ; and that the actual existence 
of a son and the survival of the owner are impediments to the 
succession ; and, on their ceasing, the property devolves on the 
successor in right of his being uncle or brother. This is an inheri- 
tance subject to obstruction : the same holds good in respect of 
their sons and their descendants.” (Para. 3.) 

The property in this case was ancestral, and not the self- 
acquired property of Jeetun Lall. The plaintiff upon his birth, 
therefore, as the son of Jeetun Lall, acquired a right in the proper- 
ty, even during his father’s life-time, for, the case was one of un- 
obstructed heritage. 

The Author of the Mitdkshard goes on to speak of partition, 
and shows that rights acquired by unobstructed heritage exist before 
partition. 
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He says : — 

In para. 4 : — “ Partition is the adjustment of divers rights re- 
garding the whole by distributing them on particular portions of 
the aggregate.” 

In Para. 5 : — “Entertaining the same opinion Nil rad a says: 

* where a division of the paternal estate is instituted by sons, that be- 
comes a topic of litigation called by the wise partition of heritage.’ ” 
In para. 7 : — He discusses the question, whether property arises 
from partition, or whether the partition is of pre-existent property. 
He says: “ Does property arise from partition; or does partition 

of pre-existent property take place ? Under this head of discus- 
sion, proprietary right is itself necessarily explained ; and the 
question is, whether property is deduced from the sacred institu- 
tions alone, or from other (and temporal) proof.” 

The Author then examiues the arguments as to whether pro- 
perty is temporal or not In the course of the discussion, he states 
that “ an owner is by inheritance, and that unobstructed heritage is 
here denominated ' Inheritance’ ” ( paras. 12 aud 13 ) ; and after dis- 
cussing the arguments on both sides, he comes to the conclusion 
that property is temporal. He explains in para. 1G the object of 
the disquisition, and he proceeds in para. 17 : — 

“Next, it is doubted, whether property arise from partition, or 
the division be of an existent right.” 

In paras. 18 to 22, he states the arguments urged by his ad- 
versaries against his position that property exists before partition, and 
in paras. 23 to 26 he answers those objections, and then in para. 27 
he comes to the conclusion that property in the paternal or ancestral 
estate is acquired by birth, although the father, during the minority 
of bis sons, has power to dispose of it for indispensable acts of duty, 
and for other purposes prescribed by law. He says : — “Therefore, it 
is a settled point that property in the paternal or ancestral estate is 
by birth, although the father have independent power in the disposal 
of effects other than immovables for indispensable acts of duty and 
for purposes prescribed by texts of law, as gifts through affection, 
support of the family, relief from distress, and so forth ; but he is 
subject to the control of his sons, and the rest, in regard to the im- 
movable estate, whether acquired by himself or inherited from his 
father or other predecessor, since it is ordained, ‘ though immovables 
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or bipeds have beeu acquired by a man himself, a gift or sale of 
them should not be made without convening all the sons. They 
who are born, and they who are yet unbegotten, and they who are 
still in the womb require the means of support ; no gift or sale 
should therefore be made.’ ” 

“An exception to it follows: — ‘Even a single individual may 
conclude a donation, mortgage, or sale of immovable property during 
a season of distress for the sake of the family and especially for 
pious purposes.’ ” 

He proceeds The meaning of that text is this, — ‘ while the 
sons and grandsons are minors and incapable of giving their consent 
to a gift, and the like ; or while brothers are so and continue un- 
separated, even one person, who is capable, may couclude a gift, 
hypothecation, or sale of immovable property, if a calamity affecting 
the whole family require it, or the support of the family render it 
necessary, or indispensable duties, such ns the obsequies of the father, 
or the like, make it unavoidable.’ ” See paras. 27, 28 and 29. 

In para 30, he points out that separated kitigmen should join, not 
because it is necessary, but because it is convenient that they should 
do so in order to avoid future doubts. The paragraph is as follows: — 
“ The following passage ‘ separated kinsmen, as those who are un- 
separated, are equal in respect of movables ; for one has not power 
over the whole, to make a gift, sale or mortgage’ — must be thus 
interpreted : ‘ Among unscparated kinsmen the cousent of all is in- 
dispensably requisite, because no one is fully empowered to make an 
alienation, since the estate is in common ; but among separated 
kinsmen the consent of all tends to the facility of the transaction 
by obviating any future doubt, whether they be separate or united : 
it is not required on account of any want of sufficient power in the 
single owner; and the transaction is consequently valid even without 
the consent of the separated kinsmen.”’ 

Then in para. 33 he says : — 

“In respect of the right by birth to the estate, paternal or an- 
cestral, we shall mention a distinction under a subsequent text” — 
referring to Section 5, para. 3. 

In Section 5 the commentator points out in paras. 1 ami 2 that, 

‘ among grandsons by different fathers, the allotment of shares is 
according to the fathers.’ 

VOl. II. 2 
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He says : — "The distribution of the paternal estate amongst 
sons lias been shown. The Author next propounds a special rule 
concerning the division of the grandfather’s effects by grandsons: — 
‘ Among grandsons by different fathers, the allotment of shares is 
according to the fathers.’ ” 

“Although grandsons have by birth a right in the grandfather’s 
estate, equally with sons, still the distribution of the grandfather’s 
property must be adjusted through their fathers, and not with re- 
ference to themselves: the meaning here expressed is this: ‘If 
unseparated brothers die leaving male issue, and the number of 
sons be unequal, one having two sons, and another three, aud a 
third four, the two receive a single share in right of their father, 
the other three take one share appertaining to their father, aud the 
remaining four similarly obtain one share due to their father. So 
if some of the sons be living and some have died leaving male 
issue, the same method should be observed : the surviving sons 
take their own allotments, aud the sons of their deceased brothers 
receive the shares jjf their own fathers respectively. Such is the 
adjustment prescribed by the text.’’ (See para. 2.) 

If the father be alive and separate from the grandfather, or if 
lie have "no brothers, a partition of the grandfather’s estate with 
the grandson would not take place; since it has been directed that 
shares shall be allotted in right of the father; if he be deceased or 
admitting partition to take place, it would be made according to 
the pleasure of the father, like a distribution of his own acquisi- 
tions. To obviate this doubt, the Author says : “ For, the owner- 
ship of father and son is the same in land which was acquired by the 
grandfather, or in a corrody, or in chattels, (which belonged to him.)” 

The Author then proceeds to point out a distinction between 
ancestral estate and that which was self-acquired by the father. 
He says : — 

“In such property which was acquired by the paternal grand- 
father through acceptance of gifts, or by conquest, or other means, 
rs commerce, agriculture, or service, the ownership' of father and 
son is notorious, and therefore partition does take place. For, or 
because, the right is equal or alike, therefore, partition is not res- 
tricted to be made by the father’s choice, nor has he a double 
share.” Para. 5. 
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Iu para. 6 he goes on: — “Thence also it is ordained by the 
preceding text that the allotment of shares shall be according to the 
fathers, although the right be equal.’’ 

In para. 7 he says: — “The first text 'when the father makes a 
partition’ &c. (Section 2, para. 1) relates to property acquired by 
the father himself. So does thut which ordains a double share. 
Let the father, making a partition, reserve two shares for himself. 
The dependence ot sons, as affirmed iu the following passage, ‘while 
both parents live, tho control remaius even though they have 
arrived at old age’ — must relate to effects acquired by the father 
or mother. This other passage — * they have not power over it, (the 
paternal estate) while their parents live’ — must also be referred to 
tho same subject." 

In para. 8 lie says : — “ Thus, while the mother is capable of 
beating more sons, atnl tho father retains his wordly affections and 
does not desire partition, a distribution of the grandfather’s estate 
tloes nevertheless take place by the will of the son, that is, the son 
of the father or the grandson.” 

Sir William Macnaghteu in his principles of Hindoo Law says 
that, ‘ when the mother is incapable of bearing more sous, distribu- 
tion of the grandfather’s estate takes place by tho will of the son.’ 
From which it was contended that it is to be inferred that, in his 
opinion, it would not take place, whilst the mother was capable of 
Ijearing children* But Macnaghteu does not refer to para. 8, but 
only to a former para, which relates to self-acquired property. 

In para. 9, the Commentator of the Mit&kshar& goes on to say : 
“So likewise the grandsou has a right of prohibition, if his unsepa- 
rated father is making a donation, or a sale of effects inherited 
from the grandfather, but he has no right of interference if the 
effects were acquired by the father. On the contrary, ho must 
acquiesce, because he is dependont.’’t 

The words ‘ the grandson has a right of prohibition’ do not 
mean merely that the son can prevent his father from making a 
gift or sale of the properly by injunction, if he has power to pro- 
hibit, he must have a right in the property aud a right to set aside 
the sale, if made. 

* Vide, Mitnkshard , Clnp. I, Sect. il t jwra. 3. 

f Thin should be read iu cuuuection with paras. IS to 22 at page 8. See also Part I, 
vf thin Volume. 
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In para. 10 the Author proceeds : — 

“Consequently, the difference is this : — ‘Although ho (that is, 
the son,) have a right by birth, in his father’s and his grandfather's 
property, still, since he is dependent on his father in regard to the 
paternal estate, and since the father has a predominant interest, as 
it was acquired by himself, the son must acquiesco in the father’s 
disposal of his own acquired property ; but since both have indis- 
criminately a right in the grandfather’s estate, the sou has a power 
of interdiction, if the father be dissipating the property.' ” 

Here, then, is a clear expression of the grandson’s right to pre- 
vent his father from alienating ancestral property. 

Para. 11 was cited to show that the father was not bound to 
divide ancestral estate ; hut it docs not establish that point. In 
that paragraph the Commentator refers to Menu as an authority 
that the father, however reluctant, must divide the grandfather’s 
property ; and he points out a distinction as regards ancestral wealth 
recovered by the father, which is put upon the same footing as 
self-acquired property, and he holds that Menu, by the declaration, 
shows that the father was bound to divide other ancestral property. 

It is clear, then, that a son by birth alone acquires a right in 
ancestral property, and that ho has a light during his father’s life- 
time to compel a partition of such property ; that the father cannot, 
without the consent of the son, alienate such property except for 
sufficient cause ; and that the son may prohibit the father so doing. 
It has been held that the son has not ineiely the right to prohibit, 
but that he may sue to set aside the alienation, if made. 

Iu the Sudder Decision for 1853, page 313, it was held that the 
sale of joint undivided property iu a Mithiltl family without neces- 
sity was void, unless made with the consent of all the joint sharers, 
and that it was not valid even for the seller’s own share : and it 
was stated by the Judges to have been repeatedly so held. 

In Stokes’s Reports, Vol. I, page 277, it was held that a mem- 
ber of an undivided Hindoo family may alienate the share to which, 
if a partition took place, he would be individually eutitled.’’ 

It is not necessary for us to determine which of the two doc- 
trines is correct. All that we have to do is to determiue when the 
cause of action accrued. 
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If the sale was valid as to the father's share, it must have 
operated as a severance of the joint interest in the property 
included iu the conveyance. If so, Luchmun, the only son living, 
might have sued the purchaser for a partition of the property, or 
to recover his own share of it. The father’s death in that case 
would not alter his rights. 

If the sale was invalid as regards the father’s share, the son 
might have sued in the father’s life-time for a partition or to reco- 
ver the whole estate to be held as joint family estate. 

So in a case under the Mitdkshard Law, if a father and a sou 
of full age should be dispossessed in the father’s life-time of ances- 
tral property, the son could not, upon the father’s death, 20 years 
afterwards, sue to recover the estate upon the grouud that limitation 
did not begiu to run in the father’s life-time. 

The next question to be decided is, did a uew cause of action » 
accrue upon the birth of Radha-mohun, the younger brother, either 
to him alone or to him and his brother jointly ? 

Luchmun Persaud was born in 1837. Radha-mohun was not 
born until the end of 185G or the beginning of 1857, only about 
9 years after the sale in 1848, and not 12 years before the commence- 
ment of the suit. It seems clear that, no new cause of action accrued 
upon his birtlr. 

It is clear that, before his birth his father and his brother might 
Lave made a partition of the estate, and if they had done so, he 
would have had no interest in the share allotted to his brother, 

( Mit&kshard, Chap. I, Sec. G ) ; and before his birth, his father might 
have sold the share allotted to him, so, the father and his elder 
brother, or the father with the assent of the elder brother, might, 
before his birth, have sold the estate, and the sale would have been 
binding upon him. It is contended that, although Radha-mohun 
would have been bound by a salo made by the father jointly with 
Luchmun Persaud, still he is not bound by a sale by the father alone 
without the consent of Luchmun. 

If the father and Luchmuu had been turned out of possession 
by a wrong-doer, the cause of actiou would have accrued at the time 
of the dispossession, and a new cause of action would uot have ac- 
crued upon the birth of Radha-mohun. Radha-mohuu succeeded 
to the estate as it was wbcu he was born. He had no right to dis- 
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sent from the sale for he was not born at the time. The sale might 
have been invalid as against Luchmun, but the cause of action ac- 
crued to Luchmun immediately the purchaser took possession. If 
lladha-mohun had been born at the time when the estate was sold, 
the father would have been entitled to only £ of the estate upon par- 
tition ; but as it was, the father and Luchmun would each have been 
entitled to A if partition had been made at the time. If the case 
iu Stokes’s Reports is correct, the father might have lawfully sold £ 
at that time ; but if Radha-mohun ou his birth acquired a new right 
against the purchaser, it was a right which, if partition had been 
made at that time, would have entitled him to £. Now, if Luchmuu 
had sued and recovered A before Radha-mohuu was born, could 
Radha-mohun upon his birth have sued for £ ? If so, the purchaser, 
instead of acquiring £, would in fact be able to retain only £ minus 
£ of the property conveyed, or iu other words £ instead of A. 

Whatever iutcrest iu the property Radha-mohun became en- 
titled to on his birth, he derived it by unobstructed heritage or in- 
heritance from his father. He could not inherit any thing which 
his father had lawfully conveyed away. If the father parted with 
his own share, he could not inherit any part of it. If the convey- 
ance caused a severance of the joint interest of him and Luchmuu 
and passed his own half to the purchaser, Radha-mohun, as heir of 
the father, could not inherit any part of the share which passed to 
the purchaser, neither could he inherit from his father any part of 
Luchmun’s share. At most, he inherited only a cause of action ; 
and it is difficult to see how he could even inherit that from his 
father unless his father had a right to set aside his own sale. Even 
if he took by inheritance from his father an interest in Luchmuu’s 
right of action against the purchaser, he must have inherited it 
subject to the operation of the statute of limitation upon it. At 
all events, Radha-mohuu’s birth could not create a fresh interest or 
a new right of aetiou in Luchmun, either alone or jointly with 
himself. 

Luchmun is now suing upon a joint cause of action. Luch- 
mun’s interest in it is clearly barred by limitation. If there is any 
cause of action which is not barred, it must be a separate cause of 
action in Radha-mohuu. I do not think that a separate cause of 
action in Radha-mohun was caused by his birth f but it is not ne- 
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cessary to determine that question, as the cause of action now sued 
upon is a joiut cause of action in Luclunun and Radha-mohun. 
Limitation is pleaded to a joint cause of actiou. If that issue is 
found against Luchmun, I should think he could not as guardian of 
Radha-mohun, he allowed, under the allegations in this suit, to re- 
cover upon a separate cause of action, if any, accrued to Radha- 
mohun ou his birth. That would be a wholly different cause of 
action from that sued upon. It is clear tliat Radha-mohun did not 
upon his birth inherit from his father a joint cause of action with 
Luchmun, and that Luchmun’s cause of action did not accrue upon 
the birth of Radha-mohun. 

We are of opinion, that the cause of action, if any, accrued 
when possession of the land was taken by the purchaser. 

It having been decided that in the cases, out of which appeals 
Nos. 228 and 252 arise, the Statute of Limitation did not apply, the 
appeals will go back to the Division Bench which referred them to 
this Court to determine the appeals so far ns the other issues are 
concerned. — S. W. R. Vol. VIII, pp. 15 — 22. 

According to the Mitakshartt law, a son acquires by birth n 
right in ancestral property. Badamu Kunrvur and others v. Wazeer 
Singh. — S. W. R. Vol. V, p. 78. 

According to the Mitakshara law, a son has an equal right 
with his father in ancestral property. liirki&hor Sakai Singh and 
others v. liar Ballah Narayin Singh and others. — S. W. It. Vol. V, 
page 502. 

According to Hindu Law, sons acqirire rights only in the pro- 
perty which belonged to their father at the time of their birth, 
and have no claim to property of which a bond fide disposition, 
effectual as against their father, had been made long before they 
•were born. 

The right of an after-born son to share as a coparcener divided 
property depends upon his mother being pregnant with him at the 
time of a partition. — Yekeyamiam v. Agni-swarian and another. 
Mad. H. C. It. Vol. IV, p. 307. 

Proprietory right is created by birth, and not bv conception. 
A child in the womb takes no estate. In cases where, when the suc- 
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cession opens out, a female of the family has conceived, the inheri- 
tance remains in abeyance until the result of the conception is 
ascertained. If the child be still-born, the estate goes not to his 
heir, but to the heir of the last owner. 

A sou’s or grandson’s right of prohibition to his useparated father 
making a gift, donation, or sale of effects inherited from his grand- 
father, cannot be exercised in favour of an unborn son. MuMammat 
Goura Chowdhurain v. Chamman Chowdhury.—S. VV. R. for 18G4, 
page 340. 

An inheritance caunot remain in abeyance for an unbegotten 
heir (such not being a posthuuios son.) The succession must vest 
in the heirs existing at the time of the death of the person whose 
inheritance descends. Koylas-nath Doss v. Gyamonee Dossee . — 
S. \V. R. for 18G4, p. 314. 

Durga Kauwari one of the wives of Teknit Fatteh Narayan 
Singh was pregnant at the time of her husband’s death, and gave 
birth to a son Durga Narayan. On the death of Durga Narayan, 
who of course on his birth succeeded to the property in the entire 
mehal Chakaye as heir to his father, the plaintiff, as his mother 
and heiress, became entitled to the entirety of the mehal. — Tekait 
Durga Prasaud Singh and others v. Mussammat Durga Kumvari. 
S. W. R. Vol. XIII, p. 10. 


Calcutta, H. C. A. — The 15 (It of Mag, 1865. 

Present: 

The Honorable G. Loch and VV. S. Seton-Karr, Judges. 

Case No. 386 of 1864 

Moiia-kajah Juggur-nauth Saiiaie aud others, (Plaintiffs,) Appellants, 

versus 

Mcsst. Me kiiun Koo.nwuk and others, (Defendants,) 
Respondents. 

llmler the Hiudoo Law au adopted Bon boa all the right* of a soil torn. When, how- 
ever, an adopted son rests his title to succeed to a property on a confirmatory mitHHil 
he is hound to prove the siinnttd. 
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This was a suit on the part of Rajah Juggur-nauth Saliaic to 
resume a Jagheer held by Agneo Deb Naraiu, the adopted son of 
Beharee-laul, the former Jagheer-dar. The suit was before this 
Court in 1803 ; and on the 10th July of that year it was remanded 
to enable the lower Court to come to a distinct finding on tho 
following points: — 1st, Whether the plaintiff can resume a Jagheer 
on the death of the Jagheerdar without direct heirs, and bar the 
right of an adopted sou to succeed ? 2nd, Was tho defendant 
adopted by Beharee-laul, and then duly rocognized as grantee by 
the Moha-rajah ; and was a confirmatory sunnud granted to him ? 
The lower Court found from a decision of tho Agent to the Govern- 
or-General dated 12th of Pous 1234% (aud which, in the absence 
of any decision or cvidenco to tho contrary, we must accept as 
laying down correctly what is the local custom of the province 
under his authority in these matters,) that the plaintiff was at 
liberty to resumo grants made by himself or his ancestors upon 
tho failure of heirs direct of the original Jagheer-dar. Tho Judge 
found, therefore, that adoption was no bar to resumption ; but ho 
held that resumption was barred in his case by a confirmatory 
sunnud granted by the Rajah in favor of tho defendant ou tho ICtii 
of Assin 18G3 Sumbut, and he dismissed the suit. 

The plaintiff has appealed, repudiating tho sunnud as a forgery. 
On the other hand, we are asked to express an opinion whether an 
adopted son has not all tho rights of a son born. We think that, 
under the Hindoo law, the adopted son has the same right as tho 
son born, and if this Jagheer were, strictly speaking, hereditary, 
the adopted son, unless prevented by local or other custom, might 
succeed without any confirmation from tho Rajah. But in tho 
present case, the defendant, has rested his right upon a confirmatory 
sunnud from the Rajah. This sunnud has not been proved. No 
witnesses have attested it, and it is evidently not executed in tho 
usual formal and official manner that other deeds of a similar 
character are. We, therefore, reject the sunnud. 

It is then urged that an adopted son is entitled to succeed, 
sunnud or no sunnud ; and that the plaintiff has given no proof 
that he had authority to resume. The defendant, however, in this 
case rested his claim on tho confirmatory sunnud, which lie has 
failed to establish. And the fact, even if true, that tho Rajah has 
Vol II. 3 
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received rent from defendant, will not deprive tire Rajah of the 
right to resume, a right declared by the Governor-General's Agent 
to exist in him. Under this view of tire ease, we reverse the order 
of the lower Court, and decree tire appeal with costs. — W. R. 
Vol. Ill, p. 24. 

An adoption is tantamount to the birth of a son to the adopter, 
and the property inherited from the adopter must be regarded as 
ancestral : during the life-time of his father, a son cannot claim 
to have a specific share declared and defined ; but is only entitled 
to a decree declaring the property to be ancestral. Heera Singh v. 
Burzar Singh. Agra, II. C. R. Vol. I, p. 256. 

Property vests in an adopted son immediately on his adoption, 
though he be a minor.— Srimati Denonwyee Dasi v. Durga Pivsad 
Alitm. — S. W. R. Vol. Ill, Mis. p. 6. 

A son under the Mitakshara law is entitled jointly with his 
father from the moment of his birth, or, in the case of his adoption, 
to ancestral estate, and also to the profits accruing after his birth 
(or adoptiou.) — Sadannnd Malia-patra v. Surjamani Debi. — S. W. 
R Vol. VIII, p. 455. 

Under the Mitakshara Law a son is equally entitled with his 
father as well to the profits of ancestral property as to the property 
itself from the moment of his birth or adoption. 

The father and the son under the Mit&ksbara Law are in tho 
position of a joint Hindoo family, and when ancestral estates are 
admitted to exist, tho presumption of law is that all tho property 
they are in possession of is joint property until it is shewn by 
evidence that one member of the family is possessed of separate pro- 
perty. The burden of proof, therefore, is on the member alleging 
self-acquisition. 

Where money derived from ancestral estates is invested, before 
the adoption of a son, iu the purchase of immovable property which 
continues to exist at the time of the adoption, the adopted sou has 
equally a vested right in that property as he has in any other simi- 
lar immovable property which the father had it in his power, before 
the adoption, to alienate, but which he did not alienate.* Sudanund 

* This case is to be found in ext*uso in the Chapter treating of partition. 
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Mohapattur v. Soorjo-nionee Da yee aud others. — S. \V. Hep. Vol. 

XI, p. 43G. 

There is no doubt that an adopted sou lias all the rights and 
privileges of a son born . — Tinkouvi Chakrabarli v. Dina Nauth 
Banerjya and others. — S. \V. R. Vol. Ill, p. 49. 


Calcutta, S. I). A. — The 17 th of July, 1855. 

Jankee Singh (Plaintiff,) Appellant, 
versus 

Jhotee Singh and others, (Defendants,) Respondents. 

Hadhev Singh, Third party. 

Right of inheritance of parties, who had got two-thirds by decree of lower Court, held 
to have lapsed, as their father’s death had preceded that of deceased, whose estate 
wii claimed. 

Baboo SumbhooMiath Pundit for Jankee. — Chutter Singh, 
father of Shewuk aud Khedum, died before Birmo Dutt, therefore 
they caonot iuherit any property left by Birmo Dutt. Proof of this 
ia in the case decided in 182t>. Plaint filed in 1821 by Jhakur 
and Mohesh Dutt, Muneear and Ram Shewuk for himself and Khe- 
dnn, his minor brother, plaintiffs ; wihch evinces that Chutter Singh, 
father of Shewuk and Khedun had demised in 1821, and Birmo 
Butt died in 1822. 

J udgment — 

Messrs. B. J. Colvin aud J. H. Patton . — In this case the line 
of argument taken by Kishen Kishore Ghose and Mr. Allan, for 
Jhotee Singh, is, that those who are alive at the time of the widow's 
death, and not those who are alive at the time of her husband's 
death, succeeded to the inheritance; and that therefore Jankee 
Singh, Rain Shewuk Singh and Khedun Singh are entitled to equal 
shares, which, as their client Jhotee is in possession, will leave him 
in possession of two-thirds till evicted by the suit of Ram Shewuk 
and Khedun. But the foregoing decision in the appeal of Jhotee 
was given on the ground that he had lost all title by the death of 
his father before Brimo Dutt, and upon the same ground Ram 
Shewuk and Khedun Singh have lost theirs, as the death of their 
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father before Birino Dutt has been proved by a plaint filed on the 
ICtli of July 1821, in which Ram Shewuk sued with others for him- 
self and minor brother Khedun, which he would not have dono had 
his father been alive then. As, therefore, their right of inheritance 
had lapsed* once, it cannot accrue to them again by the circum- 
stance of their being alive when the widow died. 

The question, therefore, whether the heirs alive at the time of 
the husband’s death or at the time of the widow’s death succeed, 
does not, in our opinion, arise in this case. We reverse that part 
of the decision of the Principal Sudder Ameen which decrees two- 
thirds of the property to ltam Shewuk and Khedun, and decree the 
whole of it to Jnnkee Singh, with costs, wasilat, &c. 

Mr. A. Dick. — The question mooted in this case by the pleaders 
of’Jhotec, was not entered upon yesterday when the Court held, 
as a point not disputed, that Jhotee Singh’s grandfather having 
died before Birmo Dutt, Jhotee could not inherit. I now find from 
the authorities referred to, and the precedent of this Court, Vol. Ill, 
Select Sudder Reports, pages 106 to 110, that the heirs of the hus- 
band, who dies chihlless and is succeeded by his widow, have no 
right of inheritance until after the death of the widow ; and that, 
therefore, those in the same degree, who arc alive at the time of 
the widow’s demise, inherit alike equally, without advertence to the 
death of their parent before or after the decease of the husband of 
the widow. Such is the doctrine of the Dayabhaga as evinced by 
Macnaghten, and the precedent he cites: and the Pundit who gave 
the Vyavixsilui, on which the Principal Sudder Aineen grounded his 
decision, has informed the Court that there is no difference on the 
point between the Dayabhaga and Mitaksharfv. I would, therefore, 
uphold the decision of the Principal Sudder Ameen. - } - 

Jhotee’s claim to inherit is untenable on another ground than 
that on which the Court rejected it, viz., that he does not stand 
in the degree of propinquity. But Jankee, Shewuk and Khedun 
do to Birmo Dutt. — S. D. A. Dec. for 1855, pp. 368 and 
380—382. 


* See Colebrooke’s Law of inheritance, Chapter II, Section iv, Clause 8, page 24$ ; 
anti Elberlitig page 78, Section CLXXVI. 

t Mr. Dick’s judgment appears to be iu *triet accordance with Hindoo Law. 
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Calcutta, S. D. A . — The 11 th of March 1858. 

Present : 

II. T. Raikcs, J. II. Patton, and A. Sconce Esq,, Judges. 

Case No. 199 of 1856- 

Baboo Sheo-Sgiue Singh and others, (Defendants,) Appellants, 

versus 

Bulwunt Singh and others, (Plaintiffs,) Respondents. 

Where it was alleged ou one side, that A 'a daughter’s son is A s rightful heir, A s son 
having died before his father; on the other, that A s son survived his father, and that 
the son’s widow is heir through the sou to As projwrty ; decree of the lower Court, 
in affirmation of the former alternative, upheld. 

The plaintiff in this case sued for possession of certain landed 
property in succession to one Dhiraj Naraen, on the ground that ho 
is the son of Phool Coontvur, Dhiraj Naraen’s daughter. His alle- 
gation in the plaint is that Dhiraj Naraeu had a sou Dyal Naraen, 
who died in 1214, during the life-time of his father, and that the 
succession consequently reverted to the father and could not go in 
the line of his son, in right of whom the defendants claim to inherit. 
He further avers that Dhiraj Naraen at his death was succeeded by 
his widow Woodwunt Coonwur, whose name was recorded as pro- 
prietor of the estate in the books of the Collector in succession to 
her husband, and who again was succeeded by Phool Coonwur the 
mother of plaintiff. 

The allegation in defence is that Dhiraj Naraen, who died in 
Assaurh 1222, did not survive his son Dyal Naraen, and that conse- 
quently Dyal Naraen’s succession was not cut off, and that at his 
death he was succeeded by his widow Rajbungshee Coonwur. 

The ouly point for decision in this case is— whether the son, 
Dyal Naraen Singh, survived the father, Dhiraj Naraen Singh, or 
vice versa. It is admitted on all sides that Dhiraj Naraen was the 
common ancestor of the litigant parties, and the last male owner 
of the property in dispute. The lineal descent, therefore, clearly 
ran in the lino of Dyal Naraen, and if, as asserted by the appellants, 
he outlived his father, the (plaintiff,) respondent has no conceivable 
cause of action. 

Holding, therefore, that the evidence ou the record and proba- 
bilities of the case ns divulged therein fully warrant the presumption 
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that Dyal Naraen died during the life-time of his father, we see no 
reason to iuterfere with the judgment of the lower Court, which 
we hereby confirm with costs on the appellants. ■ ; —S. D. A. Dec. 
for 1858, page 400. 

Claim by respondent to succeed to property in succession to 
her father disallowed in reversal of the judgment of the lower Court, 
as her father’s death had preceded the death of his own father, 
duriog whose life-time, her father had not acquired substantive pos- 
session of the property in suit as owner and proprietor in his own 
right, so that it could not descend through him to respondent. — 
Muasta. Rupa and Jago, and Mohunt Dhoman Gossain v. Musst. 
Nouratan Kunwar. — S. D. A. R. for 1858, p. 239. 


Calcutta, S. D. A. — The 5th of April, 183G. 

Byram Sing and Musst. Sree Pursoo Komaree, Appellauts, 

vevsus 

Shbeb-sahi Sing for himself and Mahraj Sing minor son of 
Gunga-ram Sing deceased, and Tek-Xarain Sing, for him- 
self and Radha-nath Sing, a miuor, Respondents. 

The grandsons of the original acquirer of certaiu property sued, during the life-time 
of the latter, their paternal uncle, for their shares, under the Hindoo law of inherit- 
ance, of the estate acquired by their common ancestor. Judgment in favor of the 
plaintiffs, on proof that the origiual acquirer had relinquished his title to the pro- 
perty in favor of his sous. 

The respondents instituted this action in the Zillah Court of 
Bhagulpore against Baboo Bussawuu Sing, Byram Sing, Musst Sree 
Pursoo Komaree, the wife of Byram Sing, and Bechoo-ram Chow- 
dree, to obtain possession of two-thirds of Mouzah Chuk Kishendeo 
and others, with mesne profits thereon during the period of dis- 
possession, under the following circumstances. 

The plaint set forth, that Baboo Bussawuu Sing had three sons : 
Bhyro Singh, Byram Sing and Gunga-ram Sing. Bussawuu Sing 
amassed considerable wealth by trade, and purchased some landed 
property. He lived with his three sons as a joint family, giving to 
Bhyro Sing the superintendence of his affairs at home, while to 
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Byram Sing he committed the management of matters in the 
courts of justice and other public offices. On the death of JBbyro 
Singh and Gunga-ram Sing, their sons lived in the same manner 
with their grandfather and uncle. Thus in the property of Bussawun 
Sing his three sons had an equal interest, those of them who died 
being represented by their descendants inheriting per stirpes. 
Byram Singh, however, to the great injury of the plaintiffs, con- 
veyed a part of the property to his wife, and another part he sold 
to Bechoo-ram Chowdree. On this (that is in the year 1236) the 
plaintiffs and Byram Sing disagreed and separated, the latter 
ousting the plaintiffs from the whole of the property which had 
formed the estate of their common ancestor Bussawun Singh. Tho 
plaintiff's claim two-thirds of the estate aud sue accordingly. The 
defendant Byram Sing repelled the claim : he urged that Bussawun 
Siug was a pauper; that the entire property, of which the plaintiffs 
claimed two-thirds, had been acquired by himself ; that supposing 
the statement of the plaintiffs to be correct, Bussawun Sing was 
still alive, aud therefore the claim could not be preferred during 
his life-time. 

The defendants Musst. Sree Pursoo Comaree and Bechoo-ram 
Chowdree replied that they held certain portions of the property 
under conveyances from Byram Sing. 

Bussawun Sing stated in answer that tho property had been ac- 
quired by himself ; that he had appointed Bliyro Sing, his eldest 
sou, to the superintendence of the house-hold affairs, and Byram 
Sing, his second sou, to the management of matters in the public 
offices; that Bhyro Sing died leaving three sons, that from 1231 to 
1235 he lived with his sons and grandsons as a joint family, having 
made over to them the whole of his property to be taken possession 
of by them per capita and per stirpes as if they had inherited it 
oa his death ; that then quarrels and disagreements arose between 
(hem, and that he then urged upon them a division of the property 
and separation of the family ; that Byram Sing, however, would 
not follow bis advice, but endeavoured to get the whole estate into 
Itis own possession ; and that he (Bussawun Sing) has now no ob- 
jection to agree to the claim of the plaintiffs. 

The Zillah Judge, Mr. C. Harding, was of opinion, that the 
statement of the plaintiffs in regard to the property having been 
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acquired with a trifling exception by Bussawun Sing, and to the fact 
of his and his sons having lived together as a joiut undivided family 
to the year 1235 was clearly proved. There could, therefore, be no 
doubt that, under the Hindoo law, the sons of Bussawun Sing 
would have shared equally in his estate on his death. That he was 
still alive, did not, in the Judge’s opiuion, constitute any bar to 
the present action, as he bad voluntarily given up his estate to be 
held by his sons the same as they would have succeeded to it in 
the event of his death ; and that, theiefore, there now existed no 
legal objection to the division of the property between the sous of 
Bussawun Sing or their representatives. The Judge accordingly 
gave judgment in favor of the plaintiffs for their full claim, with 
the exception of a small part of the property sued for, which, it 
appeared to him, had been actually acquired by Byram Sing. 

The defendant Byram Sing aud Musst. Sree Pursoo Komareo 
appealed to the Sudder Dewanny Adawlut. 

The Court (preseut Mr. R. II. Rattray) confirmed the decree 
of the Zillah Court. — Sel. Rep. Vol. VI, p. G5. 

A childless widow, having formerly relinquished her claim over 
her husband’s estate in consideration of a certain allowance of 
money and land, to her brother-in-law and his heirs, endeavoured 
to re-assert her claim to her husband’s estate when her brother-in- 
law died childless, on the plea that the widows of her brother-in- 
law were not heirs within the meaning of the deed. Claim re- 
jected, the relinquishment having been to heirs generally, and the 
widows being heirs for the time, that is during their lives, and 
trustees for the ultimate heirs. — Musst. Amartu v. Durga Kunwur 
and others. — S. D. Dec. for 1850, p. 245. 
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Present : 

J. R. Colvin, Esq., Judge. 

Radha-Binodk Misser, (Plaintiff,) Appellant, 
versus 

Kuipa-Moyf.e Debia and others, (Defendants,) Respondents. 

A suit brought by a next heir for possexaiou of an estate on the ground of a widow’, 
who had held it on a life-interest, having become a tecruth btuhee, or having relin- 
quished all connection with wordly affairs, is a distinct suit from a former one, 
brought by the same party, seeking possession on the ground of the widow having 
injured and wasted the estate by unauthorized alienations ; and its reception and 
investigation on its own alleged new circumstances and merits are not barred by any 
decision passed on the former suit. 

That was a case in which the petitioner originally sued during 
the life-time of one Tara-monee, widow of Ram Doolal Roy, on 
the ground of her having, though possessing only a life-interest, 
injured and wasted the property to which he was heir with title of 
possession upon her death, by unauthorized alienations. 

He then instituted the present suit, claiming all the estates in 
one action upon a distinct ground, viz., that Tara-mouee having 
relinquished all connection with worldly affairs, (having become 
larik-i-dooniya, or teeruth-bashee,) she is to be regarded as civilly 
dead, and that he has a right to sue for unrestricted possession as 
heir upon her death, and not, as in the former suit, upon the special 
ground of restraint of waste, and with a condition of being obliged 
to afford maintenance to Tara-monee. 

The Principal Sudder Ameen considers that this suit is barred 
by the former judgment of this Court. 

This is, however, erroneous. The present suit is brought upon 
alleged new circumstances which create rights not existing at the 
time of the former suit, and is entitled to a hearing upon its own 
merits. 

The decision of the Principal Sudder Ameen is, therefore, re- 
versed, and the case remanded to his Court for due investigation. — 
S. D. A. Dec. for 1852, p.'503. 

Vol II. * 
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See thci'esiNes between the said Hadha-Beuode Hisser and others 
( printed at pp. 595 — 600 of the Cal. S. D. A. Rep. for 1856,)* in 
which the Court held as follows : — “ On the second issue the Court 
was of opinion that as the appellants had not denied the fact of 
Taramonee having become a ‘ Byraghin in the Court below, it was 
not competent to them to do so now ; looking, moreover, to the 
evidence, before it 1 , the Court agreed with the Principal Sudder 
Ameen in thinking that it proved satisfactorily the plaiutifTs allega- 
tion and slidweu that tlic widow Tara-monee had become a teeruth- 
banhee, and had renounced the world. The Court was unable to 
discover that any particular acts are enjoined by the Hindoo religion 
(q rendpf renunci^tiw .of the nature valid, f and as to the parti* 
ouhti ceremonies ftocessaty for her becoming a Byraghin; they are 
! Sb"unimpof t'aht ■ that absehce of notice of them cannot weaken the 
'evidence to the fact of T ara-monee having become a Byraghin. 
Tl ie Court, therefore, was of opinion that the objections raised in 
mt^cdtitl'isstre 'to Hid present suit are invalid.” 

• VSbe' 1 SBRjhiofctie ' Jadoo-mouee Debee v. Saroda Prosunno 
Motikidjea and btlifeis {printed at page 120 of Bulnois’ S. C. Reports 
ToT. I’., trtid dt jja£e''190 bF the Vyavastha Darpana, 2nd edition,) in 
which the C6tifC'( bii ! th’6’ authority of Macuaghten as well as the 
aboVC'case,) skid V “ It'ii? blear that on the occasion of a widow be- 
PPiAhVg d' Bj/rttghhi tlvd estate would at once descend to the nearest 

libits living at The CiViib.'' ' 

viiivio <t\ '>d oj -.i * 

e.i: li'j- •••>>«. <| b"J')i iJeomil , . , . ... 

* The above case is abo to be found in the Section relative to widow s succession 
in the (ireeeut volume. . i •• lourio 

!■. mi.. > in-oil lo noilituFi'it* P»rt I of this work. 
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Aora, S. D. A. — The 5th of A vyuih, >1'8G$ .■ o'/r.il *\ mu' * 

mIi LuLi iIi id il r'iiw/l 
Present : '■) fl '! t ft t "■ *ult in u ■ ; i i- 

W. Edwards, Esq., Judge, F. B. Pearson ,' 'Esli .', '(10. 'Mika ! 

n Mil [ill" n Jl ,li •ii:li.;i|i 

Soorja ( Plaintiff, ) Appdllkrit, '1 ’ li, " Ji :: >l! 

versus b!"il "dull tuobrioq 

Bhowanee Dees ( Defendant,’) 'R&^oiAlfewt. 1 :i 

■ni V/ illi '/:•.) lull! ti'il-iiilii'i'i 


Decision of the Court of first instance upheld, in {trelerutloe to'thilflofl tlii’ Ihiriir ip- 
pellat* Court, which awarded to the defendant an inbtu^uoe which he i luwji iboforfi 
disowned and repudiated, when desirous of avoiding thy liabilities Inhere- > 

with. 

. *i- » oil t hioihjii M-fnl ,imh j 

The following is the Judge’s decision transcribed aj,, lengthy ; — ; iU 

Soorja, plaintiff, claims the landed propp-t^ pf Jiis deceased 
uncle, on the score of his being his heir, to the exclusion of Bhowanee 
Deeo, defendant, his uncle’s brother. Bhowanee Deen declares that 
Soorja, according to Hindoo law, has no right of inheritance, in 
preference to him, (defendant,) the deceased’s ■broths . !/ 1 

Plaintiff files in Court copy of a demurrer made by defendant 
in another case, in which he declares Soorja, plkiiititf, to be his de- 
ceased uncle’s, that is Ram-persad’s, heir, and that he (defendant) 
has nothing to do with him, and contends OikCtMs pdrkgraph in the 
demurrer is tantamount to ‘ the consent of, the members of that 
family to which it (the property) belongs.’ The Aloon^iff takes that 
view of the case, aud decrees for plaintiff. Defendant appeals) and 
his appeal is affirmed, and decree reversed tfith’ iStWt'S! 1 "’ J " ! 11 

The special appellant urges : 1st, that wlieroas tbe (''defendant ) 
respondent once acknowledged appellant (Soorja )itO'bcdhdnieir l ©f 
Rain-persad in Court, declaring himself th luvve'TKv qoncem TYrth 
the latter’s estate, he cannot claim now, contrary 'to ’his former 'wJ-n- 
mission, to be the heir of the said Ram-persh*d l ' i, a»d''2ndlyj that 
appellant is also shewn to be the legal heir, PticteH tho 1 VyivvAktha 
supplied by the Sudder Pundit. ui "It 1 i • iL | lu..i 


Judgment- 


r. iibiiii 


•!*" - 
•ill ir." 


The second objection is untenable, but we admit the validity of 
the first on referring to the petition filed by Bhowanee Deen, on the 
15th of February 1859. In the former case* to which the lower 
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Courts have adverted, we find that having been impleaded as Rain 
Pcrsad’s heir, he denied that he was such, or had succeeded to nny 
portion of the estate left by that person, and declared the present 
(plaintiff, appellant to be his heir, in terms equally distinct and un- 
qualified. It would be contrary to judicial usage and precedent,* 
as well as to the principles of equity, to allow the (defendant) res- 
pondent to claim or to hold for his own benefit an inheritance which 
he disowned and repudiated when desirous of avoiding the liabilities 
connected therewith. Whether or not therefore the plaintiff be the 
legal heir of his maternal uncle, we conceive that his claim must be 
recognised as good against the (defendant) respondent, who having 
himself admitted it to bo so, is precluded from contesting it. We 
therefore uphold the decision of the Court of first instance, and set 
aside that of the lower appellate Court. The appeal is decreed with 
costs. — Agra, S. D. A. Dec. for 18(13, p. 173. 


Calcutta, S. D. A. — The 17 th of March, 1812. 


Buluaj Rai, (pauper,) appellant, 
versus 

PuKTAUB Rai and others, Respondents. 


A. having borrowed money of B, pledgee certain lands to him, and goes on a piligrim- 
age After 50 yearn, in which A is not heard of, his heir sues to recover the laud on 
payment of the amount borrowed ; adjudged on presumption of A’s death, nud the 
claim not being barred by the rule of limitations. 

This was an action brought by Bulraj Rai, on the 16th of De- 
cember 180C, in the Zillah Court of Goruckpore, to recover from the 
respondents, possession of three beegahs, nineteen biswas of land, 
situate in mouza Jokce, pergunnah Deogang ; the yearly produce of 
which was estimated at five rupees. 

It was stated in the plaint, that Ajubcc Rai, the plaintiff’s uncle, 
bad pledged the lands in dispute to the defendants’ grandfather for 
five rupees, under a general condition, that whenever be should 
repay the money, be should be entitled to redeem the land ; that the 


* Sec case No. 23 of 1853, decided by the Sadder Dewanny Adwalut, North Western 
Frovineen, on 6th July 1853, Shook- deo Diwm, and Moduli Mohun, (Defendant*) Appel- 
lants, versus Aincen-ood-ilecn and other-, (plaintiffs,) Uo*pondents. 
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plaintiff, as heir to his uncle (who, not having been heard of for fifty 
or sixty years, must be presumed to be dead,) had offered to pay the 
amount of debt; but that the defendants having refused to accept 
of it, and to restore the land, he now sued to compel them to do so. 

The deed uuder which the defendants claimed to hold the land 
in dispute, and which was filed by tjiem in the cause, was in the 
following words : — “ I, Ajubee Rai, have given in trust (orig. sonipa) 
my land, to Soobuns Rai, with all the right I possess therein : when 
I come back, I shall receive it again, but till I come back it will re- 
main in trust (amanut) with Soobuns Rai. If any one in my ab- 
sence shall demand, let him not obtain it.” 

The above deed was dated the 9th of Kartick of the year 1807 
Sumbut, answering to the year 1751-52. It appeared, that, Ajuboo 
Rai, the plaintiff's uncle, had never returned from the pilgrimage 
above mentioned, nor had he been heard of since. The Zillah 
Judge observed in his decree, that the above deed was merely a 
deed of trust or deposit (amanut-namah ), that the defendants 
having held possession of the land under such deed ; the limitation 
of twelve years could not be considered under Clause 1, Section 3, 
Regulation 2, 1805, as applicable to the claim of the plaintiff; and 
that the plaintiff being sole heir of Ajubee Rai (since whose de- 
parture more than fifty years had elapsed without any information 
of his being alive having been received), was entitled to recover. 
Possession of the disputed lands was adjudged accordingly to the 
plaintiff, on payment of five rupees, the sum in which Ajubee Rai 
had been indebted to the defendants' grandfather. 

On appeal to the Provincial Court, that Court, in a decree 
reciting that clause 1, Section 3, regulation 2, 1805, was not appli- 
cable to the present suit, reversed the decree of the Zillah Court, 
and dismissed the claim. 

On petition to the Sudder Dewanny Adawlut, the Court called 
on the Provincial Court to state at length the grounds of their opinion. 

On a further petition to the Sudder Dewanny Adawlut, the 
Court (present J. H. Harington and J. Stuart,) admitted a special 
appeal, and reversing the decree of the Provincial Court, affirmed 
that of the Zillah Judge, adjudging possession to the appellant on 
payment of five rupees. Costs of suit in all the Courts were made 
payable by the respondent. — Sel. S. D. A. llep. Vol. II, p. 4. 
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Calcutta, S. D. A .—The 22nd of June, 1863. 

Present : 

The Honorable E. Jackson and the Honorable A. A. Roberts, 
puisne Judges. 

Regular appeal from the decision of Roy Taruk-nauth* Bidiasagur, 
Principal Sudder Ameen of Behar, dated the 1 lt/i of March 1862. 

Musst. Mankee Coer, (Defendant,) Appellant, 
versus 

Khedoo Lai.L, (plaintiff,) Respondent. 

According to the Hindoo law a person who has not beeu heard of for more than 
twelve years is to be presumed as dead. 

The appeal arises out of regular appeal. No. 532, this day dis- 
posed of, in which appellant is oue of the defendants, respondents. 

We have held in concurrence of the lower Court, that the 
appellant’s husband Gopaul Chaud not having been heard of, for 
the last 12 years or more, must, according to Hindoo law, be con- 
sidered, dead, and that appellant- is not entitled through her hus- 
band to any share in the estate of her deceased father-in-law 
Choonee Lall ; but that she is entitled to a sufficient maintenance, 
which is to be awarded her in execution of the decree pronounced 
in favour of Khedoo Lall in case No. 232. 

Appeal dismissed with costs. t — S. D. A. Dec. for 1863, p. 623. 


* This should be “Tara Cauut," but iic in orij . 

f It is not stated in this case what was the age of the missing person at the time he 
left liis family. Hut being a resident of Behar he must have been supposed to be in the 
latter period of life, as otherwise in a province other than Bengal a missing person could 
not be presumed as dead at the expiry of 12 years from the date of his disappearance. 
See the Yyavatlhdi and the remarks aud notes relative to the above in Part I of this 
work. 
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Present : 

M. R. Gubbins, Esq., J. Loan, Esq., and A. Ross, Esq., Judges, 
W. Wynyard, Esq., and W. Edwards, Esq., 

Offg. Extra Judges. 

Dit.uAJ Koonwur, female, (Defendant,) Appellant, 
versus 

Sooltan Koonwur, female, ( Plaintiff, ) Respondent. 


Held contrary to an opinion delivered by the Hindoo law officer of the Court, that 
where the inheritance of a deceased person was contested between his widow on tho 
one side, anti the widow of a bod, who had died during his father's life-time, on the 
other ; tho latter has, under Hindoo law, no right of share in the inheritance, 
but a right of suitable maintenance only, and right to any personal property of which 
her husband had possession during his life. 

The Judge's decision was recorded in the following terms: — 

O O 

Plaintiff sued to establish her own sole right, to ( without the 
partnership of defendants,) the separated Puttee, Ajeet Singh, Ta- 
looqua Bhadaol, on tho ground that she as the widow of Ajeet 
Singh, who died without other heirs, is the sole heiress, and that de- 
fendant, the childless widow of Ajeet’s son who died before his 
father without even having had possession, has no right to the estate 
left by Ajeet Singh. 

Dilraj Koonwur pleaded that the property being hereditary, the 
father’s and the son’s rights were equal. 

The Principal Sadder Ameen decided that they were, and gave 
plaintiff a decree for half the estate claimed, only dismissing the 
claim to the other half. Against this decision the appeal is brought. 

J udgment — 

The case having been brought up before a full bench, the ma- 
jority of the Court, Mr. Wynyard alone dissenting, proceed to record 
judgment. 

The Court observe that the appellant rests her case upon the 
opinion now delivered by the law officer, and can adduce neither 
precedent nor other ruling of the Court, nor any other authority in 
support of it. — On the other hand, the Respondent adduces the 


Digitized by Coogle 



32 


PRECEDENTS OF 


[ Book i. 


following proofs, to show that this point of Hindoo law is not an 
open one, but that besides being clearly laid down in Alaenaghten’s 
work, it has been ruled by several precedents in accordance with the 
Judge’s decision. Respondent refers first, to Alacnaghteu’s Hindoo 
law, Volume I, page 32, where it is ruled, that “ according to the 
law as curreut in Benares, in default of the sou, and sou’s son aud 
grandson, the widow (supposing the husband’s estate to have been 
distinct aud separate,) succeeds to the property under the limited 
tenure above specified." 

Here, he urges “ the inference is clear, that next in default of 
male issue the widow inherits.” 

Secondly, Alacnaghten’s Hindoo law Volume II, page 10G, 
where it is ruled that " a son’s widow has no legal claim of inheri- 
tance." — In the case there detailed, in which A represented a father, 
and B one of his sons, the Pundit’s answer ruled that “ the right 
of B to the property left by A is barred by reason of his having 
died during his father’s life-time. His widow, therefore, is not en- 
titled to any share in the property of her deceased husband’s father. 
She is entitled to receive maintenance, therefore, aud to take by 
inheritance during her life, any property of which her husband had 
possession during his life.” 

The ruling here must be admitted to be altogether inconsistent 
with the Vyavasthd of the Puudit now given. Nor is the principle 
of this affected by the different status in the case as put in Alac- 
naghten, and as uow before us, in respect to the non-existence in the 
present case of other issue of A. For the ruling is absolute, that 
the right of B is barred by reason of his having died during his 
father’s life-time. 

The respondent next refers to a precedent of the Calcutta Court 
of Sudder Dewanny Adawlut, Case No. 179, dated the 17th of No- 
vember 1853, Alunee-mohun Bose &c. defendants, appellants, wherein 
we find that it is clearly ruled that '‘under the Hindoo law, on a sou 
dying before his father, the son’s widow is precluded from claiming 
ancestral property ns heir to her husband.” In that case, the 
Calcutta Court ruled as follows : “ We hold that the plaintiff’s claim 
is altogether inadmissible under Hindoo law, by which, a sou dyiug 
before his father, the sou’s widow is precluded from claimiug ances- 
tral property as heir to her husband.” 
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Lastly, the respondent quotes a decision of a full bench of this 
Court dated 14th March 1859, Nos. 185 & 180, Mussummat Bhooriya 
Ooman Koonwaree, defendant, appellant, where it .was ruled (see 
judgment at page 55,) that “the widow of the son, who died in the 
life-time of his father, has no share in the inheritance of ancestral 
property.” 

We observe that in the last quoted precedent, the widow, whose 
claim was disallowed, was the relict of an elder son who had died 
during his father’s life-time ; and was arrayed against her sister-in- 
law, the widow of a younger son, who had survived the common 
father. The case before us, is a fortiori one against the defendant, 
for 6he is arrayed not against her sister-in-law, but against mother- 
in-law, the widow of her deceased husband’s father. . 

We thus find that the ruling laid down in Macnnghtcn’s Hindoo 
Law and the two clear precedents of this, and the Calcutta Court, 
affirm the principle that the widow of a son who died in his father’s 
life-time cannot claim a share in hereditary property, while in sup- 
port of the contrary ruling, there exists only the unsupported opi- 
nion of the Court’s present law officer. 

We are clearly of opinion that the weight of authority is alto- 
gether on the side of the plaintiff, respondent. 

We accordingly affirm the decision of the Judge in favor of the 
plaintiff, respondent, and dismiss the appeal with costs ; reserving, 
however, in favor of the defendant, appellant, what the Judge has 
omitted to do, viz., the right of a suitable maintenance out of the 
property left by her father-in-law, Ajeet Singh, together with any 
personal property of which her husband had possession during his 
life. 

Mr. IF. Wynyanl's opinion . — 1 am of opinion that the decision 
of the Judge should be reversed. The Sudder Pundit has declared 
that Hindoo law in the particular case, which was put to him in the 
annexed question, is as follows: — 

Question. — A, a Hindoo died leaving as his sole heirs B, his 
widow, (second wife) and C, the widow of D, his son by a former 
wife. D, having died in his father’s life-time, in what proportions 
are B, and C, entitled to share in the hereditary property ? 

A nswer . — “In the same way as father and son possess rights in 
property, so where neither of the female claimants have issue their 
Vol. II. 6 
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right is equal, because both are bound to offer the pind at the obse- 
quial ceremonies of their deceased husbands, and their husbands' 
fathers, &c. Therefore, are they entitled to the share of their hus- 
bands, neither can sell or transfer without the consent of the other, 
except for the purpose of performing the shradk of the husband. 
Given according to the Mitdkshara” 

The Pundit holds that there is one law for a daughter-in-law 
claiming against her mother-in-law, when there are no other heirs, 
and another law when there are other parties who have a title to 
succeed. There is to my mind a marked distinction between the 
prescut case and all the cases quoted, aud as nothing that has been 
adduced in argument, or produced in proof, convinces me that the 
Hindoo law as laid down by the high authority of the Pundit of 
this Court is not correct, I would accept it and reverse the decision 
of the Judge.* — A. S. D. A. Dec. for 1862, p. 240. 

Claim to ancestral family estates and personalty upheld in ap- 
peal on the rule of Hindoo Law, by which the widow of a sou, who 
dies in the life-time of his father, is excluded from a share in the 
inheritance, although entitled to maintenance. 

Registration in the Collector’s office of the widow’s name jointly 
with that of the surviving son, after the father's death, held to con- 
vey no title to half the estate, real and personal, of the ancestor, 
failing proof of an agrccnicut to that effect, or acquiescence in such 
agreement by the widow of the son, who survived his father. 


• The falacy of the Pundit’s opinion will be detected by the perusal of the follow- 
ing principle “ But it is perfectly intelligible that upou the principle of survivorship 
the right of the co parceners in an undivided estate should override the widow’s right of 
succession whether based upon the spiritual doctrine or upon the doctrine of survivor- 
ship.'* “ According to the principles of Hindoo law, there is co-purcenership between 
the different members of a united family, and survivorship following upon it. There is 
community of interest and unity of possession between all the members of the family, 
aud upon the death of any one of them the other may well take by survivorship that 
in which they had during the deceased's life-time a common interest and cotnmou 
possession.” Privy Council. Fide Moore's India Appeals Yol. IX, p. 611, and Suther- 
land's Privy Council Judgments, p. 530. The above is the correct priuciple of the 
Hindoo law as current in all the schools except the Bengal school. Hud an undivided 
Inother or brother’s son survived the deceased instead of his father (before whom his 
right was rather inchoate,) even in that case, that pareeuer would have excluded the 
widow and taken by right of survivorship. In the present case the undivided father 
having survived his son, whatever right the deceased son had by birth devolved on, 
aud vested in, the survivor to the exclusion of his (the sou’s) widow. Subsequently, 
the father having died leaving his own widow, the latter inherited from him by reason 
of there being no co-parcener of her husband the last male and sole owner of the pro- 
perty in dispute, and his daughter in law having no right by birth to represent her 
husband, or hi inherit from her father-iu-law. The grounds upon which the above 
principle is based arc to be fouud in Part 1, -Sect. L of this work. 
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Claim to certain estates, purchased in the name of the son 
who died in his father's life-time, by his widow, rejected on failure 
of proof that the purchase conveyed a bond fide separate title to the 
son, the father having been registered as proprietor after the son’s 
death, and the presumption being that the legal and beneficial inter- 
est remained in the father. 

Widow of the son, who died during his father’s life-time, entitled 
to maintenance out of the estates. 

Decree of lower Court, awarding refund of monies paid by the 
Court of Wards as maintenance, modified. — Muaet. Bhooriyah 
Ooman Coonwaree v. Doolhun Khem-kurun Coonivarec . — Agra S. 
D. A. Dec. for 1859, p. 52. 

There being a community of interest and unity of possession be- 
tween all the members of a united family having common property, 
it follows that, upon the death of any one of them, the others may 
well tako by survivorship that in which they had during the de- 
ceased’s life-time, a common interest and common possession. 

But the law of partition shows that, as to the separately ac- 
quired property of one member of a united family, the other 
members of that family have neither community of interest nor 
unity of possession. The foundation, therefore, of a right to take 
such property by survivorship fails ; and there are no grounds for 
postponing the widow’s right to inherit it to any superior right of 
the co-parceners in the undivided property. K attain a Nauchear 
v. The Rajah of Shiva-gungah . — Privy Council. Moore’s India 
appeals, Vol. IX, p. 010. Sutherland’s Privy Council Judgments, 
page 520. 

The sound ride to lay down with respect to undivided or im- 
partible ancestral property is, that all the members of the family 
who are entitled to unity of possession and community of interest, 
according to the law of partition, are co-heirs irrespective of their 
degrees of agnate relationship to each other, and that on the death 
of one of them leaving a widow and no nearer sapnndas in the 
male line, the family heritage, both partible and impartible, passes 
to the survivor or survivors, to the exclusion of the widow. But 
when her husband was the last survivor, the widow’s posit ion as 
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heir, relatively to his other undivided kinsmen, is similar to her 
position with respect to his divided or self aud separately acquired 
property . — Sri Rajah Agenumula 9av u ridi vanvma Garu v. Sri 
Rajah Agenumula Rumanoilra Garu. 6 Mad. H. C. Rep. p. 93. 

When it is sought to exclude female heirs in succession to a 
husband or father, under the Mitikshara, on the ground that the 
estate was joint, it must be shown to have been so at the time of 
his death, and not merely at the time of a predeceasing brother, who 
was father of the complainant. — Alusat. Pitam Kunwar alias 
Moran liibi v. Jog Kishen Das, and others. — S. W. R. Vol. VI, 
page 101. 

According to the Mitdkshard, law, a conveyance or transfer of 
joint properly by one member of a family is illegal without the con- 
sent of the other members. 

By the same law, widows have no part in their husband’s joiut 
estate, and the mere fact of the husband having treated a property 
as his own, so far as to mortgage it during his life-time, is no suf- 
ficient reason for the conclusion that the property was his separato 
property, and as such descended to his widows. 

According to the same law, an estate cannot be burdened with 
the debts of one of its joint owners after that person’s decease. — 
Lewis Cosaerat v. Sudabert Persud Sahoo. — S. W. Rep. Vol. Ill, 
page 210. 


Admitted legal opinions. 


Ketireuient from the world operates as natural death. 

Q. A person dies, leaving a widow, and two sons of his brother; 
the widow is living, but has quitted the order of a housekeeper, 
and retired from the world. She had not executed any deed either 
of gift or sale in favor of her husband's nephews. In this case, are 
they entitled to the property, by reason of the extinction of her 
temporal affections ? 
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If tbe widow have really relinquished her right to her hus- 
band’s property, and quitted the order of a house-holder, her hus- 
band’s brother’s sons become entitled to the property left by her, 
notwithstanding the fact of her not having made any provision in 
their favour.* 

City of Dacca, June 1 6th, 1823. — Macn. H. L. Vol. II, Chap, 
iv, Case iii. 


Retirement from the world is civil death, according to the Hindu law. 

Q. Is a Brahmin, whose eldest brother, leaving his ancestral 
and self-acquired property in joint state with him, had entered into 
the order of a religous student, and is still living, competent to make 
a verbal gift of the whole undivided estate to his daughters, or 
otherwise ? 

R. When the eldest brother, having left the order of a house- 
keeper, entered into that of a religious student, his right to tho 
paternal estate became extinct ; therefore the gift of the undivided 
property made by the younger brother to his daughters is legal aud 
valid. 

Authorities. 

The text of Vasishtlta, as laid down in the Ratndhara and other 
books of law. “They who have entered into another order, are de- 
barred from shares.” 

Zillah Burdxuan, January 15th, 1817. — Macn. H. L. Vol. II, 
Chap, viii, case xxv. 


The wife of a person who has been missing fur 55 years has no right to claim his share 
uf the joint property, according to the law of Benares. But has a right according to 
the law of Bengal. 

Q. A person had a family by two wives, namely, by the first 
wife a son, aud by the second two sons. These three brothers con- 
tinued to live together as a joint and undivided family ; aud some 
time after, one of them, being the issue of the first wife, pro- 


* Retirement from tho world ia, according to the Hindu law, a species of civil death, 
on which, as in the case of natural dissolution, the rights of the heirs immediately begin 
to exist.— Note by Maeuaghteu. 
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ceeiicd to a foreign country, and no intelligence concerning him lias 
been received for the period of fifty-five years, during which time 
his wife lived under the protection of his brothers, who managed 
the estate as before. Now the wife of the missing person claims 
the share of her husband. In this case, is she entitled to her hus- 
band’s legal share, or only to her proper maintenance ? 

R. Supposing the wife of the missing person to have lived 
with her husband’s brothers as a joiut and undivided family for the 
period of fifty-five years, her claim is inadmissible and illegal, 
according to the law of Benares. 

Authorities. 

Boudhdyana, after premising, “ a woman is entitled, &c.” pro- 
ceeds. “ not to the heritage ; for females, and persons deficient iu 
an organ of sense, or member, are deemed incompetent to inherit.” 

It should not be argued, that the wife of a missing person, re- 
garding whom intelligence has not been received for fifty-five years, 
has any right to her husband’s share of the joint ancestral landed 
property. 

Narada says : “ Among brothers, if any one die without issue, or 
enter a religious order, let the rest of the brethren divide his wealth, 
except the wife’s separate property. Let them allow a maintenance 
to his women for life, provided these preserve unsullied the bed of 
their lord." 

. Q. How would the law in this case be in Bengal ? 

It. According to the law as current in Bengal, the widow 
would be entitled to her husband’s share. 

Zillah Sarun. — Macn. H. L. Vol. II, Chap. I, Sect ii, Case ix. 


Sons’ sods whose fathers are missing inherit equally with sons. 

Q. A person died leaving seven sons, four of whom, after a 
lapse of time, were missing, and the remaining three took possession 
of the paternal estate, confiding the management of it to one of 
their number. In this case, will the property of the deceased devolve 
on his three sons and the missing son’s sons ? 
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R. The deceased proprietor’s grandsons, whose fathers are 
missing, are entitled to share the property with his sons according 
to their father’s shares.* From the circumstance of the manage- 
ment being confided to one of them, the right of the others cannot 
be divested. This opinion is conformable to law. 

Authorities. 

“ When the father is dead,” &c. ( Daya-bhdga, page !). j 

“Among the issue of different fathers, the allotment of shares 
is according to the fathers.” 

“And the dissipation of their hereditary maintenance is cen- 
sured.” 

Zillah Shahabail, June 20 th, 1S0I. — Macn. II. L. Vol. II, 
Chap. I, Sect, i, case vii, page 9. 


A woman has no claim to her missing husband's share of his father’s property. The 
time allowed for the re appearance of a missing person is 1 2 years, after which his 
death is to be presumed. 

Q. 1. A person, ten years before his father’s death, forsook 
bis family and resided in another country, and no intelligence has 
been received regarding him since his departure. Is his wife, im- 


* According to the Hiudoo law, the term “ missing person" implies a civil death, 
which should be presumed after the expiration of twelve years, (or twenty, according 
another authority,) from the date of such person’s forsaking the family, supposing 
that during this interval no intelligence of him has been received. At the end of such 
period, he is to be considered as dead, and his heirs succeed to his property. According 
to some authorities, however, the term of twelve years applies to missing persons 
whose age exceeds fifty years ; and for all under that age the term allowed for re-appear- 
ance is twenty-four years. According to the Nimaya-tindhu, there are three periods 
allowed for a missing person : in the first period of life, twenty years ; for one of mid- 
dle age, fifteen; and for one in the latter period of life, twelve years. — Kletn. Hindoo 
law, App. p. 240. It is not distinctly stated in this case, how long the four sons were 
absentees. If they were missing longer than the time allowed for re appearance, then 
their sons are entitled absolutely to their respective shares ; otherwise, they, according 
to the law as current in Benares, are entitled to a moiety only of their respective 
fathers' portions ; aud they are entitled also to the management of the other half, as 
their proprietary right over the grandfather’s estate during (he father’s life-time is recog- 
nized in the following extract from tho MiUticthara : — “ lu such property as was ac- 
quired by the paternal grandfather, through acceptance of gifts, or by conquest, or 
other meaus, (as couimeice, agriculture, or service,) the ownership of father aud sou is 
notorious ; and therefore partition does take place. For, or because, the right is 
equal, or alike, therefore, i>artition is not restricted to be made by the father’s choice ; 
nor has he a double share." But according to the law as current iu Bengal, they 
have a right to the management only of their missing fathers’ shares, and they cannot 
compel their uncles to come to a partition of the paternal estate with them, a* their 
right over such property is bus|x*uded until their fathers’ death.- Note by Macuaghleu. 
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mediately on the death of his father, entitled to institute a suit 
for her husband's share of the patrimony against his two brothers 
of the half-blood ? 

R. 1. The wife of the missing person has no right to claim 
her husband’s share of the patrimony, but she must be provided 
by his brothers with food and raiment.* 

Q. 2. What is the time fixed by law, at the expiration of 
which a missing person is to be considered as dead 1 

R. 2. Should a person have proceeded to a foreign country, 
and no intelligence of him have been received for the space of 
twelve years, he is, at the end of that period, to be considered as 
dead, and his exequial ceremonies should be performed by his repre- 
sentatives. Should they not then perform such ceremonies, they act 
sinfully.'f* 

Manu says: “ And their childless wives, conducting themselves 
aright, must be supported ; but such as are unchaste, should be 
expelled ; and as, indeed, should those who are perverse.”; 

City Patna, August 28th, 1804. — Macn. H. L. Vol. II, Chap. I, 
Sect, ii, Case viii. 


In the case of apostacy from the Hindoo faith, property acquired before the conversion 
will go to the Hindoo heirs ; but that acquired subsequently, will be distributed ac- 
cording to the law of the new religion. 

And a Moosulmaun widow of such apostate Hindoo will have no right to his previously 
acquired property. 

Q. 1. A person of the Hindoo persuasion having become a 
convert to the Moohummudan faith, on whom will the property 
which descended to him from his forefathers, and that which he 
himself acquired, devolve ? 

R. 1. Whatever property he, previously to his conversion, 
was possessed and seized of, will devolve on his nearest of kin who 
professed the Hindoo religion ; and whatever he acquired subse- 
quently to his conversion, will go to the person, who, according to 
the Moohummudan law, becomes his legal heir. 


* This is not the law of Bengal, 
f But see the f<x»t note at page 39. 
t Ydjnyaraltya. Vide Mitik shard, page 329. 
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Authorities. 

Manu : — " All those brothers who are addicted to vice, lose their 
title to the inheritance.” 

Sankha says, — “ The heritable right of one who has been 
expelled from society, and his competence to offer food and libations 
of water, are extinct.” 

There is no authority which enjoins that the children by a 
Aloohummudan woman should be permitted to inherit from their 
putative father. 

But Bhrigu declared, that ‘ whatever customary law of a 
country, a class or tribe, a company of merchants and the like, or 
of a town, should be alleged and proved, the distribution of an 
inheritance must be respectively made according to that custom.’ — 
Cdty&yam t 

Q. 2. A Hindu had two sous, whom he disposed of in 
marriage to their equals in tribe, rank of life, and condition. The 
eldest son had a son by his Hindu wife, and subsequently both the 
brothers became converts to the Moohummudan faith ; but the son 
of the eldest brother and the wife of the second continued to pro- 
fess their own religion. After conversion, one of the sons (the 
second) died. Now there are three claimants to his estate, namely, 
his nephew, his Hindu widow, and his Moohummudan widow. In 
this case, will the property which he possessed previously to his 
conversion devolve on his Hindu widow or on his nephew ? 

R. 2. Under the circumstances above stated, if a partition 
of the estates had been made by the sons of the original proprietor, 
and they lived apart, the Hindu widow is entitled to the inherit- 
ance ; and supposing them to have lived together as a joint and 
undivided family after their conversion, the nephew should bo 
declared entitled to the succession. — Macu. H. L. Vol. II, Chap. IV, 
Case iv. 


The claimants being a brother’s son and a widow, the former will take the property if 
the family was joint ; but the latter if separate, according to the law of Benares. 

Q. An individual had two sons, A and B. The eldest (A) 
died before his father, leaving a son and a widow. Subsequently 
the father died, leaving a family consisting of B and his wife, aud 
Vol. II. 0 


Digitized by Google 



42 


PRECEDENTS OF 


[ Book l 


A’s son and widow; and at his death he also left some landed pro- 
perty. Some lime after this, the sou (B) died, leaving his widow, 
and his brother’s son aud widow him surviving. In this case, what 
proportions of the property of B will respectively devolve on the 
eldest son's son and widow, and on the younger son’s widow ? 

R. If A’s son, his widow, and the widow of B, lived together 
as a joint family at the time when B died ; according to law, A's 
son is alone entitled to the estate, but it is necessary for him to 
provide B’s widow with food and raiment equal to her condition of 
life. If they formerly lived apart, and the share of B was separated, 
then his widow is entitled to the property which fell to her hus- 
band’s legal share. A's widow has no right of succession, but she 
must be provided by her son with proper maintenance. 

Zillah Moradabad. — Macu. H. L. Vol. II, Chap. I, Beet, ii, 
C.ose x. 


Responsa Prudentum. 

According to the Mitdksharfi, sons have interest in the patri- 
mony by birth ; and, in property ancestral, have an equal right with 
their father. (Mit. on Inh. ch. i. sect. i. § 27 ; and sect. v. § 3.) 
The sequel of this opinion, regarding the arrangement to be made 
in the absence of the father, supposed to be dead, is consistent 
with the law : but the son’s concurrent interest in the patrimony 
would not be a reason for disturbing an arrangement made by a 
father to provide for his absence, if there were reason to believe 
him still living. C. 

Str. H. L. Vol. II. (2nd. Ed.) p. 316. 


Veerakah v. Veneatanarnapah. 

The plaintiff is a widow, whose husband died in the life-time 
of his father, no division of property between the father and son 
having taken place, and the son not having acquired any in his own 
right. The Defendant is the father, aud the Plaintiff s own family 
are unable to maintain her. — What are her claims ? 

Arwver. 

Had the deceased left male issue, they would have inherited to 
their grandfather at his death, by right of representation. But no 
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such right vests iii the widow. She is entitled, however, to look to 
the defendant, the father of her deceased husbaud, for mainten- 
ance ; and, whatever she possesses as Stri-dhaua, is her own. 

Remarlcs. 

Mit. on lull. ch. ii. sect. i. and ii. C. 

The opinion of the Pundit is correct. The widow is heir to 
her husband only where he dies separated from bis co-heirs, as well 
as without male issue. S. 

Stra. H. L. Vol. II, (2nd. Ed.) p. 233. 


A person having quitted home, and no intelligence of him hav- 
ing been received by his family, if he was from thirty to thirty-five 
years of age at the time of hiB departure, his return must be ex- 
pected for twenty-one years, couutiug from the day he set out. If 
from forty to forty-five years, he mdst be expected for fifteeu ; if 
from sixty to sixty-five, for twelve : at the expiration of the respec- 
tive periods, without any certain account of him having been re- 
ceived, his heir having performed three ohdndrdyanas ,• must make 
an image of his missing ancestor, composed of twigs of the Palana 
tree, or Durbd grass, aud burn it ; after which, observing the cere- 
monies usual on death, he may take possession of lus property : but, 
until the respective periods above stated be passed, the missing is 
the sole owuer, nor can his heirs claim the inheritance. 

(Sd.) Nirbhuya-ram, Sastree. 

Remarks. — Jdlakarna, quoted iu the Nirnayumrita, declares, 
“One whose father is absent, and of whom there is no intelligence, 
must, after fifteen years, make an image of him, and perform his 
funeral rites in the prescribed form.” — The Grihyakarikd is cited in 
the Nimayasindhu for the following text : “ If he be in the first 
period of life, the rites are directed after twenty years ; if he be of 
middle age, after fifteen ; but, iu the latter period of life, after 
twelve. His sons having performed three chdndr&yana* fasts, or 
thirty austere ones, must burn an imago of hint made of kusa grass, 
and observe the mourning and other rites.’’ C. 

Stra. H. L. Vol. II, (2nd. Ed.') p. 237. 

* Ch&ndr&yana, compounded of chandra, the m*ou, and aijana, motion and means 
Unar month. 
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CHAPTER II. 

RELATIVE TO A SON’S ANO GRANDSON’S CONCURRENT INTEREST 
OR CO ORDINATE RIGHT Ac., WITH THE FATHER AND GRAND- 
FATHER, AND EFFECTS OF SUCH RIGHT. 


SECTION I. 

EXTENT OF THE RIGHT AND POWER OF A FATHER, SON AND GRANDSON OVER 
ANCESTRAL AND OTHER PROPERTY. 


Calcutta, S. D. A . — The 28th of July, 1813. 

Present : 

H. Colebrooke and J. Stuart, Judges. 

Sham Singh, Appellant, 
versus 

Mussummaut Umraotee (on the part of Kalee-sur Singh, 
a minor,) Respondent. 


By tho Hindoo law, as current in Mithila (Tirhoot), a father cannot give away the who** 
ancestral property to one son, to the exclusion of liis other sops. 

This was an action brought by Sham Singh in the Zillali Court 
of Bhagulpore, on the 11th of August 1804, or the 28th of Saivun 
1213 Fuslee, to recover from Mussummaut Umraotee possession of 
a half share of the talook of Bikrampore Chukramy of a purgun- 
nah called Chye, and of the mouza of Jypoor Chohur, the annual 
jumma of which was stated at 6,464 rupees. It was set forth in 
the plaint, that an ancestral estate, comprising the talook of Bik- 
rampore Chuckramy and the purgunnah of Chye, had descended 
by inheritance from Hurhur Singh to his two sons Jograj Singh 
the father, and Udbhoot Singh tho uncle, of the plaintiff; that 
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Udbhoot Singh being the elder of the two, his name was according 
to custom registered in the office of the Collector, but, that they 
transacted their affairs together, and jointly shared the profits of 
the estate; that Jograj Singh, having died in the year 1192 Fxislee, 
the plaintiff succeeded, in right of his father, to partnership with 
his uncle Udbhoot Singh ; that, during their partnership, his uncle 
purchased with the profits of the ancestral estate on their joint 
account, but in his own name, the mouza of Jypoor Chohur and 
another village ; that, in the year 1210, his uncle died, leaving his 
widow Umraotee and two sons, Kalee-sur Singh, and Zalim Singh ; 
that, in the same year, a proclamation was issued by the Collector 
of the Zillah of Tirhoot, (in which district the estate was then 
situated, but from which it had been subsequently separated and 
annexed to that of Bhagulpore), requiring the attendance of any 
heir of the late Udbhoot Singh, for the purpose of forming the 
settlement for the land revenue due on the estate ; that, at this 
time, the plaintiff was precluded by severe illness from hearing of 
this proclamation; that the defendant Mussummaut Umraotee 
appeared as heir to Udbhoot Singh, and having procured the settle- 
ment of the whole estate to be concluded in her own name, took 
possession of the same, and wrongfully withheld from him the half 
share, which he now sues to recover. 

The defendant Mussummaut Umraotee denied in general terms 
the truth of the plaintiff’s statement, and alleged, that, Hurhur 
Singh had a short time before his death, in the year 1182 Fuslee, 
made a gift of the whole of the estate to his eldest son Udbhoot 
Singh, her late husband, with a stipulation of a pecuniary provision 
for the younger son Jograj Singh, the father of piaintiff; that, in 
the following year, Udbhoot Singh took possession of the estate, 
which he continued to enjoy as sole proprietor until the year 1210, 
the date of his decease, previous to which he bequeathed the estate 
to his eldest son Kalee-sur Singh, a minor, and provided for the 
management of it by the defendant, during the period of his mi- 
nority ; that, the plaintiff s father had never enjoyed any share of 
the estate, in partnership with her late husband ; and that the 
plaintiff had consequently no right to the portion which he claimed. 

The Pundit of the Zillah Court, to whom the Judge made a 
reference on the subject of the validity of the gift, alleged by the 
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defeudant to have been made by Hurhur Singh, in favour of her 
deceased husbaud, declared the gift by a father of the whole of 
ancestral immovable estate to one of his sous, to the exclusion of 
another (where that other was not necessarily disqualified from 
participation, on account of some defect, natural or incurred,) to 
be illegal ; and stated, that sons were entitled to equal participation 
in an ancestral estato. On the ground of this opiuion, and of the 
evidence adduced by the plaintiff, which proved the purchase of 
Jypoor Chohur and the other village by Udbhoot Singh, on their 
joint account, possession of the half share claimed by the plaintiff 
was decreed to him in the Zillah Court. 

On appeal by the defendant from the above decision to the 
Provincial Court of Patna, that Court having received an opinion 
from their Pundit, declaring the gift whereby Hurhur Singh was 
stated to have conferred the whole of his ancestral immovable estate 
on his eldest son Udbhoot Singh to be valid, a judgment was passed, 
reversing the decree of the Zillah Judge, and adjudging the plaiutiff 
entitled to maintenance only from the defeudant. 

On a further appeal being preferred to the Sudder Dewany 
Adawlut by Sham Singh, it appearing that the estate, to the half 
of which the appellant laid claim, had been generally considered 
as situated in the province of Mithila, and the parties themselves 
having, in answer to a question put by the Court, admitted that 
their religious ceremonies connected with funeral and marriage and 
other observances were governed by the Mithila shaster, the opinions 
of the law officers of this Court, of the Provincial Court of Patna, 
and of the Zillah Court of Tirhoot, were required as to the legality 
or otherwise (according to the Mithila shatter) of the alleged gift 
by Hurhur Singh of the whole immovable ancestral estate to his 
eldest sou Udbhoot Singh. The Pundits of the Zillah and Provin- 
cial Courts differred in opiuion with regard to the law in this case, 
such gift being pronounced invalid by the Pundit of the former 
Court and valid by that of the latter. The Pundits of this Court 
were called upon to state under the Hiudoo law, as current iu 
Mithila, — 1st. Whether the gift pleaded by the defendant was 
valid? 2nd. Whether such gift would be complete without seizin 
being given during the life-time of the donor ? They expressed 
their opinion as follows : — 1st. If a Hindoo possessing immovable 
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ancestral property, sometime previous to his death, express himself 
to this effect in talking of his eldest son, “ he will become sole pro- 
prietor on my death, and my younger son will be provided by him, 
with a suitable maintenance the gift cannot take place, from the 
omission of the word dan (donation) in the expression, which, both 
according to the shdsters and the current practice of the country, 
is essential to complete the gift : further, supposing the word dan 
(donation) to have been expressed in the above sentence, still the 
gift cannot be considered valid, because a father and a son possess 
an equal right in ancestral immovable property ; consequently, the 
younger brother's right is established, and the estate becomes joint 
property, the gift of which is illegal, and a verbal gift, under any cir- 
cumstances of immovable property unless supported by a hibba- 
namah, is invalid. The authorities agreeably to which this vyavastha 
has been delivered, are the Vivdda Ratnakara, Smriti Samooch- 
chaya, Vivada Chandra, Vivada Chintdmani, and other works 
current iu Mithild. 

The first authority is the text of Yd jnyavallcya recorded in the 
Vivdda Ratnakara, Smriti Samoochchaya, and other treatises : 
“ The right of a son and a grandson, in property acquired by a grand- 
father, whether landed or other property, is equal.’’ 

The second authority is quoted in the Vivdda Ratnakara, and 
is as follows : “ The shares of ancestral property, to which a son and 
a grandson will respectively succeed, are neither greater nor less than 
each other; the son of the deceased has no option to give it away.” 

The third authority is the text of Vrihaspali cited in the Vi- 
vdda Ratnakara, Smriti Samoochchaya, Vivdda Chandra, and other 
authorities, and is as follows : " The right of a son aud a graudsou 
in property, movable or immovable, acquired by a grandfather, is 
equal,” and in the Vivdda Chandra it is thus writteu, “ a grand- 
son’s right in property acquired by the grandfather is recognized, 
even during the life of the son.” 

The fifth authority is a text of Vrihaspati, cited in the Vivdda 
Chintdmani, Vivdda Ratndkura, Vivdda Chandra, and other 
authorities, to this effect : “ There are eight things of which a gift 
cannot be made, 1st, joint property ; 2nd, a son ; 3rd, a wife ; 4th, a 
pledge ; 5th, his whole estate ; 6th, a deposit ; 7th, property bor- 
rowed for use ; 8th, anything which he has promised to another.” 
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The sixth authority is cited in tho Vivdda Chintdmdni ; “There 
is no right over three things, 1st, joint property ; 2nd, a son ; 3rd, a 
wife; and any gift made of them is invalid.” 

The seventh authority is cited in the Smriti Samoochchaya 
and other books: “A verbal mortgage of immovable property, for 
a period of ten years, provided it remain in the hands of the mort- 
gagee, is valid ; a gift is not valid, unless there be a deed executed 
between the donor and donee.” 

The eighth authority is the text of Marichi to this effect : 
“ Sale, mortgage, partition, or gift of immovable property is valid, 
provided there be a deed executed to that effect in which case all 
cause of complaint is removed.” 

2ud, Supposing the donor to have made a gift of the above- 
mentioned property, but not to have given the doneo seizin during 
his life-time, the verbal gift is invalid, because the donee has never 
been in possession of it. This opinion has been delivered agreeably 
to the Vivdda Chintdmani aud other books current in Mithilrf. 
The first authority is a text of Yajnyavalkya, recorded in the Vi- 
vida Chintdmani and other works, and is as follows : “ A deed of 
gift, unless there should have been seizin of tho property, is invalid.” 
The second authority cited in the Vivdda Chintdmani is to this 
effect: “Even supposing that a hibba-namah has been executed, the 
donee’s right to the property is not established, unless he shall have 
been seized iu the same.” The third authority is the text of Ndrada 
cited in the Vivdda Chintdmani and other authorities, which is 
to this effect : “ Granting that there be a deed and credible witnesses, 
no right can thereby be produced, if seizin of the property have not 
been given.” 

In conformity to the above exposition of the Hindoo law, final 
judgment was passed by this Court (present H. Colebrookc and J. 
Stuart), affirming the decree of the Zillah Judge, and reversing that 
of the Provincial Court. — Sel. Rep. Vol. II, p. 74. (New Ed. p. 92.) 
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Calcutta, H. C. A .—The 29th of May, 18G7. 

Present : 

The Honorable 1 . B. Kemp and F. A. Glover, Judges. 

Case No 364 of 1866. 

Baboo Beer Kisiiore Suiiye Sinoh and others, (Plaintiffs,) Appellants, 

versus 

Baboo Horbullub Narain Sinofi and others, 

(Defendants,) Respondents. 

According to the MitAkslunt law, a son has an equal right with his father in ancestral 
property. He can compel the father to diride the property during his life-time ; and 
any alienation by the father made after the birth of the son without the consent of 
the son, unless for a purpose justified by the Hindoo law as a legal necessity, will not 
bind the son. If tho father, during the minority of the son, alienated any property 
in fraud of his creditors, such fraud would not bind the son who was neither a party 
nor a privy to such fraud. 

In a suit by the son to set aside an alienation by the father, limitation runs from tho 
date of alienation or of possession under it, unless the son was under legal disability 
owing to minority at the time of alienation, in which case (according to Section ii. 
Act sir of 1859) the suit must be brought within three years from the time when the 
disability ceased. 

According to Section ii. Regulation xri, of 1793, themioority of a proprietor of an estato 
paying revenue direct to Government extends to tho eud of the eighteenth year. 

Kemp , J . — This is an appeal from the decision of Mr. EL R. Ma- 
docks Judge of Bhagulpore, dated the 13th of August 186G. It 
appears that the plaintiff, to enable himself to raise funds for the 
prosecution of this suit, has sold a moiety of his claim to other 
parties who have been made co-plaintiffs. 

The suit is for possession and registry of name in the Collector's 
rent-roll by adjudication of right and title in certain estates, which 
the plaintiff alleges were ancestral properties and which have de- 
volved to him in right of inheritance. The suit is valued at 
Rs. 24,997, of which rupees 23,225 are claimed as mesne profits. 
The cause of action is said to have accrued from the death of the 
father of the plaintiff which took place on the 11th of Magh 1271 
F. S. 

It is alleged in the plaint that the villages, the subject of this 
suit, formed the ancestral estato of Zalim Singh, the father of the 
plaintiff Beer Kishore; that in such property, according to the Hin- 

Voi, II. f 
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doo Law as laid down in the Mitdkshard, the father and the son have 
an equal title, that without the consent of the son and in the absence 
of any legal necessity, alienation by the father of any portion of 
such ancestral estate is invalid : that Zalim Singh, contrary to the 
Hindoo Law and without legal necessity, alienated the estates claimed 
to one Lalljee Mull, who afterwards re-sold them to Mussummat 
Shambuttee Koonwar, the wife of the said Zalim Singh ; that, sub- 
sequently, some of the properties passed in satisfaction of a decree 
against Mussummat Shambuttee to the first defendant, Baboo Hur- 
bullub Narain Singh, the side in execution having taken place on 
the 16th of April 1857 ; that the defendants. Nos. 2, 3, 4, and 5, 
are iu illegal possession of a six anna share in certain estates in 
virtue of a sale by the said Shambuttee who had no power to alie- 
nate the remaining 10 anna share being in the possession of the 
defendant No. 1 in virtue of a purchase in execution of a decree 
against Shambuttee. 

The plaintiff, it is obvious, had an equal right with his father 
in the ancestral property ; he could compel his father to divide the 
property during his life-time, and any alienation by the father made 
after the birth of the son, without the consent of the son, unless 
for a purpose justified by the Hindoo Law as a legal necessity, would 
not bind the son. If, therefore, the father, during the minority of 
the son, alienated the properties in fraud of his creditors, such fraud 
would not bind the son, who was neither a party nor a privy to such 
fraud. 

In the present case the son does not claim through his father, 
his title is from birth — a title wholly independent of, and equal to 
that of, the father. The acts of the father, even if fraudulent, are 
clearly not binding upon the son. 

After considering the argument on both sides and the evidence 
adduced, we are clearly of opiuion that the alienation by Zalim 
Singh to Lalljee in November 1841 was not a sham. 

In deciding this question, we have to consider, first, when was 
the plaintiff born ? Second, when did the plaintiff’s cause of action 
arise ? 

On the first point the Judge has held that the plaintiff was bom 
subsequently to the alienation by his father Zalim Singh to Lalljee, 
which took place in November 1841. If this finding be correct, the 
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plaintiff must fail, and this much his learned Counsel admits. After 
hearing the whole of the evidence read, we are of opinion that the 
evidence adduced by the plaintiff is more satisfactory than that 
adduced by the defendant. The plaintiff has been examined, and 
he gives the date of his birth as prior to the alienation ; his wit- 
nesses, who from their connection with the family, were in a better 
position to remember events of this description than the witnesses 
for the defendants, depose to the same effect. We are not disposed 
to attach the same importance to the evidence of the witness Byj- 
nauth Jha as the Judge does. 

Finding, therefore, that the plaintiff was born before the aliena- 
tion, we proceed to consider when his cause of action arose. 

The plaintiff was born in 1841 ; he was, therefore, under the 
provisions of Section ii, Regulation xvi, of 1793, of full age in 1859. 
This suit ought therefore to have been coinmeuced within three years 
from the time when the disability ceased (Section ii. Act xiv of 
1859;) but it was not instituted until 18G6, and it is therefore 
clearly beyond time. 

Being therefore of opinion that the suit of the plaintiff is barred 
under the Statute of Limitation, we reverse the decision of the 
Judge, and dismiss the plaintiff's claim and this appeal, decreeing 
the cross appeal of the defendants Nos. 1, 2, 3, 4, and 5 with costs 
of both Courts beariug interest. 

With reference to the case of the defendants Nos. 7 and 8, wo 
observe that they claim through a deed of gift made by Zalim Singh 
to his eldest son Brij Bhookuu Singh in 1837. The plaintiff by his 
own statement was born in 1841. In this case too the plaintiff in 
his examination admits this deed of gift, and the fact of the separa- 
tion of the donee Brij Bhookuu from his father Zalim Singh, the 
donor receiving ns his share the estates covered by the deed of gift. 
It is, therefore, clear that the plaiutifTs claim as against these defen- 
dants is wholly untenable, and that his plaint and appeal must both 
be dismissed with costs of both Courts payable with interest by the 
plaiutiff to the defendants Nos. 7 and 8. — W. R. VoL VII, p. 502. 
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Calcutta, H. C. A .—The 12th of April, 18G9. 

Present : 

The Honorable J. P. Norman and E. Jackson, Judges. 

Case No. 2560 of 1868. 

Protap Narain Doss and others, (Defendants,) Appellants 

verms 

The Court of Wards, (Plaintiff,) Respondent. 

Where a Mukurrurtc lease, at a nominal rent, of a small portion of ancestral property 
was granted for long and faithful service to the Dewan of the family by the father 
without the concurrence of his infant children, the grant was held to be invalid under 
the Mitdkshard law. 

Norman J. — This is an appeal from the decision of the Addi- 
tional Judge of Bhagulpore. The question is, whether under the 
Mithila law, a Mokurruree lease of 100 beeghas of land, a very 
small portion of the ancestral estate, granted at a nominal rent one 
pice per beegah as a reward for long service, to the Dewan of the 
family by the father of the infant plaintiffs, who were in existence 
at the time of the lease, but did not concur in it, is invalid. 

The texts of the MitdkshariL are too strong to be got over: 
“ Neither the father nor grandfather is master of the whole im- 
movable estate. Immovable property may not be consumed even 
by the father’s indulgence," which passages forbid a gift of immov- 
able property through favor. Chapter I, Section i, page 21. 

The decision of the Lower Court is correct, and the appeal 
must be dismissed with costs. — S. W. Rep. Vol. XI, p. 343. 

Held that a sale by a Hindoo of ancestral immovable properly, 
when a legitimate sou of the veudor was living, and made without 
liaviug first obtained the consent of that son, was deolared void as 
being contrary to the Hindoo law.* — Mukoou Misser and another 
versus Kuuyah Ojha. Agra S. D. Dec. for 184G p. 275 . — Vide 
Morley’s Digest, New series. Vol. I, p. 35. 


* Thu case, which wan an appeal from Zillah Goruckporo, where the law of Mithila is 
prevalent, wan decided on the VyavaatM of the law officer of the Court, and on the view 
of the law on this point taken by sir W. Macnaghtcn, viz., “ the father is incompetent to 
give, sell, mortgage, or make any other .alienation of his immovables and bipeds, where 
a legitimate soil i« living, without his consent.” (2 Macu. Print-. II. L. 234.) 
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Calcutta, H. C. A. — The 12 th of May, 18G9. 

Present : 

The Honorable Sir Barnes Peacock Kt. Chief Justice, 
and the Honorable F. A. Glover, Judye. 

Case No. 479 of 1869. 

Hurodoot Narain Singh, (Plaintiff',) Appellant, 
versus 

Beer Narain Singh and others, (Defendants,) Respondents. 

A Hindoo father has no power to settle ancestral property by conveyance in his life- 
time or by a will to take effect after his death, without the consent of all his sous 
living at the time. Where such a settlement is not assented to by the sous living at 
the time, and another son is afterwards born, no subsequent assent of the former 
would be binding on the latter. 

Peacock C. J. — It appears to me that there was no partition 
by the father in this case, partition being the adjustment of diverse 
rights regarding the whole by distributing them on particular por- 
tions of the aggregate. — Mitakshard on Inheritance, Chap. I, Sec- 
tion i, para 4. This being ancestral estate and governed by the 
Mitakshard Law, the father had no power to settle the proporty by 
a conveyance in his life-time or by a will to take effect after his 
death. Here, there was no adjustment. All that was dono was 
a grant by the father that all the property except Ameera-poora 
should be divided into two 8 annas' shares, one 8 annas’ share to go 
to the sons then living born of the first wife, and the other to the 
then existing sons of the second wife. There was no adjustment of 
the shares of the sons of the respective wives, and no allotments 
were made to the wives, and no evidence given to show that the 
wives had separate property. It was not a partition but a settle- 
ment by the father, who had no power to. make it without the con- 
sent of all his sons who were then living. It appears that the father, 
in addition to the life-estate which was reserved to him in Ameera- 
poora, reserved to himself a control over the whole property. Tho 
effect of this settlement was, as regards a subsequently born son, 
very different from what the effect of a legal partition would have 
been ; for, if there had been a legal partition, the father would have 
taken a share, and each of the two wives would have taken a share,* 

# In partition wives arc entitled to shares in their husbands self-acquired property. 
See the Chapter on Partition in Part I. 
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and on the death of the father, the plaintiff, as a son born after 
partition, would have taken the whole of his father’s share and the 
whole of his mother’s share, if there were no daughters. — See Sec- 
tion vi of the Mitakshard. 

There being no evidence that the settlement made by the 
father was assented to by the sons before the birth of the plaintiff, 
the plaintiff's right to his share of the property attached, and no 
subsequent assent of the sons to the settlement after the plaintiff’s 
birth would be binding on the plaintiff. But even if assent after 
the birth of the plaintiff would have been sufficient, nothing appeats 
to have been done from which an assent could be inferred with the 
exception of the reference to arbitration on the 2Gth of November 
1857. I am of opinion that the plaintiff was not bound by that 
arrangement, he not being a party to it, and being under age when 
it was made. 

The plaintiff is declared to be entitled as one of the joint heirs 
of his father to an undivided one-sixth of the estate and to posses- 
sion thereof The appellant will recover from the respondent Beer 
Narain the costs of the appeal in the Lower Appellate Court and 
the costs of this Appeal. — W. It. VoL XI, p. 480. 


Calcutta, H. C. A. — The 22nd of June, 1865. 

Present : 

The Honorable C. Steer and W. Morgan, Judges. 

Regular Appeal from a decision passed by the Judge of 
Dhagulpore, dated the 9th of December, 1864. 

Kant Narain Singh and others, (Plaintiffs,) Appellants, 
versus 

Prem T.at.t, Pandey and others, (Defendants,) Respondents. 

A son, who from bis birth acquires a vested interest in the ancestral estate, may sue to 
obtain a declaration that sales by his father without the son's consent are, as against 
him, void and inoperative to pass or to affect any rights possessed by him in the 
property ; and also that property, still in the father's hands, is ancestral property, 
and cannot therefore be alienated by the father except under the circumstances re- 
coguixed by the Mitakshard Law as justifying alienation, and with the consent of 
those whose consent is, by that Law, requisite. 
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Id such a suit by a son against the father and several purchasers, the mere fact of each 
of the purchasers being concerned only in a portion of the case does not render the 
suit open to objection on the ground of multifariousuess. 

The plaintiff Kishnadhur Singh, a person of full age, has, with 
his minor brothers, instituted this suit against their father and 
several other defendants, who have at various times, it is alleged, 
purchased portions of ancestral property from tho father. The 
object of the suit is to set aside these purchases as illegal, by reason 
of the sales by the father having been made for causes which do 
not, according to the MittiksharA Law, which governs this case, 
enable the father alone to sell. 

The plaintiff asks by this plaint to obtain possession of the 
property sold, and also that a prohibitory order may be made under 
Section 15 of Act VIII of 1859 in the plaintiff's favor, regarding 
the property still remaining in his father’s possession. 

The Judge has dismissed the suit on two grounds : — 

1st. That such a suit for possession of ancestral property 
during the father’s life-time cannot be maintained. 

2nd. That the Plaintiffs, having a mere contingent right, are 
not entitled to sue for an order declaring such right. 

From this decision the plaintiff now appeals. 

The decision of the High Court iu the case of Mussuramaut 
Pranputty Coonwur and others (23rd March 1863,) upon which the 
Judge relies as showing that the plaintiffs are not entitled to a 
declaratory order, does not govern the present case. 

It is there said that a person having a mere contingent right 
■which may never have existence, cannot sue for a declaration of his 
right under Section 15 of Act VIII of 1859. The plaintiff there, 
according to the judgment of the Court, sought for a declaration of 
his own rights before he had acquired any, and further sought to set 
aside a document which had no legal force or effect, and to restrain 
the widow from injuring the estate without showing any grounds for 
the injunction. 

The interest of the son here is not a contingent interest. On 
the birth of a son, he acquires, by the- Mitilksharu Law, a vested 
interest in the ancestral estate, and, on attaining his majority, he is 
even in certain contingencies, permitted by the letter of the law, and 
according to a decision also (see Stoke’s Madras High Court Rep. 
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page 77,) to call for a partition of the ancestral estate. He possesses, 
therefore, something more than a mere contingent interest. What- 
ever may be the precise construction of the Section of the Code of 
Civil Procedure which has been quoted, we think that there is no- 
thing either in that Section or in any rule of Law to prohibit a son 
from maintaining a suit for a portion at least of the relief which is 
sought for here. The plaintiffs appear to us to have a right to ask 
from the Court that the sales by their father may be declared, if 
they can establish that by evidence, to be, as against them, void and 
inoperative to pass or to affect any right possessed by them in the 
property sold. They may further be entitled to a declaration, res- 
pecting the property still in the father’s hands, that it is ancestral 
property, and that it, therefore, cannot be alienated by the father 
except under the circumstances recognized liy the Mitdk shard Law 
as justifying alienation, and with the consent of those whose consent 
is by that Law requisite. 

The suit must be remanded for trial. — W. R. Vol. Ill, page 102. 


Calcutta, S. D. A . — The 19 th of June, 183G. 

Motee Lai. and Kalian Singh, Appellants, 
versus 

Mitter-jeet Singh, Seeta Ram and Duueet Singh, 
Respondents. 

According to the law as current in Bctiar, the alienation by a Hindoo father of imroor* 
able ancestral property without the consent of his sons, except on proof of necessity, 
is illegal. 

The respondents instituted the action, out of which this appeal 
arose, in the Zillah Court of Ramghur, against the appellants, to re- 
cover a fourth or a four anna share of mouzah Doobhee pergunnah 
Shehurgottee, which they alleged to be their ancestral property. 
The plaint set forth, that Duriao Singh, the grandfather of the 
plaintiffs, had two wives, by the first of whom he had a son named 
Kunhaia Lai, the father of the plaintiffs ; and by the second three 
sons, viz., Mundul Singh, Ramjeawn Lall, and Mohun Lai. In the 
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year 1215, Duriao Singh gave to Kunhaia Lai, a portion of his 
property, among which was included that now sued for, and sepa- 
rated him from the rest of his family, he himself residing with his 
sons by his second wife. In 1216 Kunhaia Lai died, leaving, as 
li is heirs, his sons the plaintiffs. After this Duriao Singh, without 
the consent of the plaintiffs, sold the entire four anna share of 
mouzah Doobhee (which was all that he ever possessed of it) to 
Motee Lai and Kalian Singh, and thus disposed of the portion 
of the village which he had already given to their father Kunhaia 
Lai. On the purchasers attempting to get their names registered 
in the Collector’s office, the plaintiff's protested, but were referred 
to the civil Court The share of the village transferred to Kunhaia 
Lai was just what he would have been entitled to on the death of 
his father, and the plaintiffs as the representatives of Kunhaia Lai 
have a further claim to it under the law of inheritance. They ac- 
cordingly sue to set aside the sale of their portion of the village 
made by Duriao Singh to the defendants, and to obtain possession 
thereof. The case was referred to the Zillah Pundit. 

The Pundit considering the facts stated in the plaint to have been 
proved, gave judgment on the 4th February 1825, in favor of the plain- 
tiffs. The pundit’s decree was affirmed on appeal to the Zillah Judge. 

A special appeal was then admitted by the Provincial Court for 
the division of Patna, and, on the abolition of that Court, the case 
was transferred to the Sudder Dewanny Adawlut. 

By the Court, present Mr. G. Stock well : — “ It is proved that 
Bukhtawur Singh died in 1219, and that his estate was not divided 
among his heirs until 1220 : the allegation of the plaintiffs, there- 
fore, that Kunhaia Lai obtained possession in 1215, under a gift 
from his father Duriao Singh, falls to the ground. It remains to be 
considered whether a Hindoo, in possession of ancestrul real pro- 
perty in Behar, having sons aud grandsons, can, without their con- 
sent, dispose of it, or any part of it. The opinion of the puudit of 
this Court is against the legality of such an alienation of ancestral 
property, unless in special cases of necessity. Considering, there- 
fore, the plaintiffs entitled, under the law of inheritance, to the pro- 
perty for which they sue, I would confirm the decrees of the lower 
Courts ; but with reference to the important point of law involved, 
send on the case for another voice.” 

Vol. II. s 
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Mr. Robertson: — "It is in the evidence that the plaintiff Mitter- 
jeet Singh protested against the sale of the property now in dispute, 
at the time that it was sold to the defendants Motee Lai and Kalian 
Singh by Duriao Singh. The plaintiffs’ father protested, when the 
matter was before the Collector, in connection with the commutation 
of names in his register. The present suit, however, was instituted 
in 1231, that is the year after the sale of the last two annas of the 
village, and thus the plaintiffs appear to have objected all along to 
the alieuation of the property. According to the opinions of the 
Pundit delivered in the case of Gopaul Chund Pandey and another 
versus Baboo Konwur Singh, page 24, Vol. V. of the Reports,* and 
in this case, as also in the case of Ram Lai Tewaree, and Ram 
Tuwukkul Tewaree versus the heirs of Chuttur Tewaree, given at 
page 6, Vol. If. Strange on Hindoo Law, the alienation of ancestral 
real property by a Hindoo father, without a clear necessity, or the 
consent of his sons, is illegal according to the MiUtksharS and other 
authorities current in Behar. I concur with Mr. Stockwell.” Judg- 
ment accordingly. 

Remarks (by Sir W. Macnaghten) : — 

The opinion of the Pundit delivered in this case has not been 
given at length, as it was precisely to the same effect, as those deli- 
vered in the cases above cited. The Vyavasthds specify that the father 
cannot alienate immovable ancestral property without the consent of 
sons ; but as the right of representation is admitted as far as the 
great grandson, the fact of the plaintiffs being the grandsons of Duriao 
Singh would make no difference in the result. The extent of the 
father’s power over real inherited property is elaborately discussed 
in the case of Bhuwanee Churn Banhoojea, Appellant (Vol. II, 
page 202.) — Sel. S. D. A. Rep. Vol. VI, p. 71. 


* Post, p. 59. 
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Gopaul Chund Pandey and Beiiari Lal Pandey, Appellants, 

versus 

Babu Kunwur Singh, Respondent. 

A, made a grant, of part of hie inherited real ostate in Shahabad, to B. On B'a death 
his grandsons C, and D, (living their father E,) succeeded. P, (his father A, living,) 
sued C, D, and E, to set aside the grant, as illegal under the Hindoo Law, and to 
recover the estate granted under an assignment from A. Ruled, that Fs suit is bar- 
red by the quite possession of B, C, and D, during a term exoeeding 12 years. 

Pundit of the Sudder Dewany Ailawlut, explains gifts illegal under the Hindoo Law. 
A father may give a small part, of the ancestral estate, for a pious purpose, without 
the consent of sons. 

Mr. Leycoster first heard this case, on the 30th of December, 
1829. He held as proved, the possession of appellants, during a 
period, longer than twelve years, under the gift of 21st of Aghan, 
1207. Any doubt created by the use of a wrong letter, in the word 
hibah, was obviated by the words ‘ have given’ in the deed ; and so 
also, was any suspicion as to the enumeration at the foot, obviated by 
the extract from the Register. Mr. Leycester proposed, therefore, 
to reverse the decision of the Court of appeal, and confirm that of 
the Zillah Court : and that under the grant, appellants should re- 
cover as Shikami Taluk-dars, with mesne profits and costs. 

Mr. Turnbull, the next Judge, who sat on the case (on the 21st 
of January 1830,) deemed it necessary to refer to the Pundit of the 
Court, this question, for solution under the Hindoo Law current in 
Shahabad. “ A, gave some ancestral land to B, a Brahmin. On 
his death B’s heirs succeeded and held. One of A’s sons, iu his life- 
time, now challenges the legality of the gift. Is it or not valid 

To this question, the Pundit Voidya Nauth Misra delivered an 
elaborate reply : its substance was this : “ Father and sons had 

equal property in ancestral lands. Hence, there was that commu- 
nity, which rendered the assent of the sons to the father’s alienation 
indispensable. The gift then, was valid or otherwise, according as 
such essential, existed, or not. According to texts of the Saint 
NArada, cited in the MitAkshara and other works, a gift made, under 
the influence of fear, as a bribe, and in fourteen other categories, 
was void. The assent even of the sous could not legalize such gifts. 
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On the other hand, according to the texts of Katy£yana and another 
Saint [Vy&sa was meant], which are cited in the same books, the 
gift of a small portion of land, for the sake of piety, even without 
the assent of sons, was valid ; and the king is enjoined, to compel a 
son, to surrender any inconsiderable property, which his deceased 
father, (whether sound or sick,) may have given, or promised, 
for a spiritual object. The Pundit thus illustrated these pious gifts. 
1st. A present for performing indispensable rites in honour of an- 
cestors. 2nd. A present to Priests officiating at sacrifices and the 
like. 3rd. Pious and reverential gifts to Bhahmins, — as Brahmotra, 
Kriahudrpana, Paddrgha, — in satisfaction of a vow, — as Vritti 
or aliment, — also gifts from affection towards Vishnu and other divi- 
nities. The Pundit declared his opinion to conform with the Mi- 
tdksliard, Viramitrodaya, Vyavahara Mddhava, and Vyavahdra 
Koustubha, works current in Shahabad. 

Mr. Turnbull agreed with Mr. Leycester, that Appellants had 
held more than twelve years, and in this, Mr. Ross concurred. He 
also concurred with Mr. Leycester, that the claim of Respondent 
was barred by prescription. Mr. Ross accordingly, made final the 
judgment proposed by Mr. Leycester ; whereby, the decree of the 
Court of Appeal was reversed, — the claim of respondent dismis- 
sed, — and the estate, to Appellants, as Shikami Talukdars, at rent 
of 755 rupees, awarded with profits and costs. — Sel. S. T>. A. Rep. 
Vol. V. p. 24. 
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Calcutta, S. D. A.— The 24 th of April 1858. 

Present : 

H. T. Raikes, Esq., A. Sconce, Esq., and 
J. S. Torrens Esq., Judges. 

Regular Appeal from a decision of J. J. Ward, Judge of 
Cuttack, dated the second of April 1859, affirming a decree of 
Baboo Tara Caunt Vidyasagur, Principal Sudder Ameen of that 
District. 

Damoodur Mohapattur, (Plaintiff,) Appellant, 
versus 

Birjo Mohapattur and others, (Defendants,) 
Respondents. 

This suit was instituted to declare a mortgage invalid on the 
ground that, by the law of Mitdkshard, the consent of the heir was 
essential to the transaction, and had not been signified. 

Judgment . — 

It would appear from the Judge’s decision that he held it proved 
that the first mortgage had been created for the purpose of paying 
off Government revenue, but this finding is not sufficient to dispose 
of the whole matter involved in the issue before him. 

It may be shown that the ostensible purpose of the loan was to 
pay off Government Revenue, but to render such a loan binding up- 
on those who had reversionary interests in the property, it must also 
be satisfactorily proved that such loan was at the time absolutely 
necessary from failure of the resources of the estate itself, and was 
not raised through the caprice or extravagance of the proprietor. 
This point has not been determined by the Judge; we therefore 
remand the case for a proper decision thereon. — S. D. A. Dec. 
for 1858, p. 802. 
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Calcutta, S. D. A— The 30lh of March 1859. 


Present : 

H. T. Raikes and J. H. Patton, Esqrs., Judges and 
G. Loch, Esq., Officiating Judge. 

Case No. 326 of 1858. 

Sheo-suhaye Singh and others, (Plaintiffs,) Appellants, 
versus 

Gobind Roy and others, (Defendants,) 
Respondents. 


By the MiUUtshari law, alienation without consent of heirs being unlawful but under 
necessity, a transfer by mortgage, made to clear off old debts and pay for a marriage 
was hold to have been made under sufficient urgent cause. 


This case was admitted to special appeal on the 14th of 
May 1858. 


Judgment . — 


We have been shown by the pleader of the respondent, the 
creditor, that this suit was brought by the sons, on the assumption 
that the father aud uncles of the plaintiffs had raised money by 
mortgaging the family property, and squandered the proceeds in 
pleasure and debauchery, by which means the estate now claimed 
had passed into the hands of the creditor. In reply to this, the 
creditor shows that the mortgage, by foreclosure of which he now 
holds the estate, was given by the father and uncles of the plaintiffs, 
to clear off two other previous mortgages, the time of which had 
been out, and subjected the mortgagors to the loss of the estate if 
foreclosed, and that the money thus advanced was also expended in 
the marriage expenses of a daughter. 

These facts were established to the satisfaction of the Courts 
below, and, in the opinion of those Courts, constituted such neces- 
sities as legalised the alienation without consent of heirs under the 
Mitakshard law. 

The point raised in special appeal is the insufficiency of the 
causes stated to create such necessity as the Mitakshwa. law recog- 
nises. 
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With the finding of the lower Court before us, that the causes 
stated do amount to the necessity required, we are only required to 
regard those causes as- they appear on the record. 

Doubtless, the encumbrance already burthening the property, 
•when the present mortgage was executed, would have eventually 
necessitated a sale ; and, therefore, they were prima facie a neces- 
sity within the law. Considering, then, that the record does con- 
tain sufficient proof to justify the finding of the Courts below 
regarding the existence of such necessity as justified the sale, we 
see no reason to interfere with the judgment, and dismiss this 
appeal — S. D. A. Dec. for 1859, p. 376. 


Calcutta, S. D. A . — The 8llt of June 1861. 

Present : 

C. B. Trevor, G. Lock, and C. Steer Esqrs., Judges. 

Case No. 348 of 1858. 

Musst. Junnuk Kissoree Koonwur, sister and guardian of Baboo 
Kissen-kissore Narain Singh, minor, (Plaintiff,) Appellant, 

versus 

Baboo Rughoo-nundun Singh and others, (Defendants,) 
Respondents. 

Held, that under the law of Mithila as well as of the Mitdkshartf, a father is only joint 
owner with his sons of ancestral estate, and can only exercise the power of aliena- 
tion in the case of a minor son existing at the time, under circumstances of legal 
necessity. Held also, that the debts contracted by plaintiff's father are not shewn to 
be of tuck a nature as to absolve the son from the obligation to pay them. 

Held further that, with the exception of five of the sales made in execution of decrees 
of Court, all the remaining sales for the reversal of which the preseut suit is brought 
were not made under circumstances showing any legal necessity for them, and they 
are consequently invalid under Hindoo law. Case decided accordingly : both parties 
under circumstances to bear their own costs. 

Suit laid at Co’a Rs. 97,500-6-8. 

Messrs. C. B. Trevor and 6. Loch — Musst. Brij Koonwur, 
paternal grandmother, and after her demise Musst. Junnnck Kissoree 
Koonwur, sister and guardian of Kisseu-kissore Naraiu, plaiutiff, 
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sues Bhugwut-narain Singh, 1st party, Ram-narain Singh and 
Rugghoo-nundun Singh and Hurpurkash Narain Singh and others, 
2nd party, and various others, for the cancelment of certain deeds 
of sale illegally made and without warrant of law. 

Plaintiff alleges that Mohesh Jha and Omur Jha were the 
ancestors of the different parties before the Court, and brothers and 
sons of Bhugruthia Jha, the common ancestor. That both of them 
had amassed large property whilst living together ; that Mohesh 
Jha had an only son, named Hurdeo-narain Jha, who died childless ; 
that Omur Jha had one son, Kebul-kissore, who succeeded to the 
whole estate ; that Kebul-kissore had three sons, Mohendur-narain, 
Ram-narain and Lutchmee-narain. Mohendur-narain had two sons, 
Bhugwut-narain, the father of plaintiff, and Ramanoograh Singh. 
That Ram-narain had two sons, Rughoo-nundun and Hur-purkash, 
defendants in this case; and Lutchpnee-narain had a son, Bishen- 
purkash, defendant ; that the three brothers lived together till 1238 ; 
that in 1239 or 1832 Lutchmee-narain separated himself from his 
brothers, and they divided all the property into three parts, and 
each took his share ; that both Mohendur-narain and Ram-narain 
still lived in commensality. That in 1241 or 1834, Mohendur-narain 
died leaving his eldest son of age and his youngest a minor ; that 
after his death in Assar 1242, Bhugwut-narain separated himself from 
Ram-narain Singh and retained possession of one-third share of the 
property, partly on his own account and partly as guardian of his 
minor brother, Ramanoograh Singh ; that before the separation of 
Baboo Ram-narain Singh there were lacs of Rupees and other articles 
left by his grandfather and father, which were divided between Baboos 
Ram-narain Singh and Bhugwut-narain Singh, according to the 
former deed of partition ; that after the separation, Bhugwut-naraia, 
on account of there being no one to take care of him, began to live 
extravagantly ; that on Ramanoograh arriving at his majority, and 
seeing Bhugwut-narain Singh living extravagantly, he separated 
himself from him in 1249, and held possession of his one-sixth share, 
and Bhugwut-narain held his one-sixth share of the ancestral pro- 
perty ; that at the time of the death of Mohendur-narain no debts 
were due from any one, but he left much cash and other valuables, and 
had an estate also bringing in a large income, and the share accruing 
to plaintiff brought in at least a net income of 30,000 Rupees ; that 
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on Bhugwut-narain becoming extravagant, it was good opportunity 
for Ratu-narain Siugh, defendant, and other defendants, to entangle 
him in difficulties and take his property ; that for small sums of 
money they instigated and caused him to execute bonds for largo 
amounts in the name of other individuals ; that when these nomi- 
nal Mohajuus obtained their decrees, they themselves began to 
purchase them ; that again they instigated Bhugwut-narain to execute 
other bonds in their own names, lending him small sums of money, 
but not giving him any account of the same, and then caused him 
to execute bonds for double, treble, four and five times the amount 
of the sums actually paid to him aud obtained decrees on the same ; 
that they also instigated other creditors to sue and obtain decrees 
for false debts; that then many Mouzahs were brought to 
sale aud fourteen villages were sold on different dates and years, of 
which 9 villages of large value were purchased by Ram-narain, 
Rughoo-nunduu Singh and others, second party defendants, one by 
Bisheu-purkash Singh in the name of Nursing Thakoor, his own 
servant, and four by the other defendants as is given in schedule 
below ; that, moreover, they caused the said Bhugwut-naraiu to 
execute many Deeds of Sale for many villages of large values in- 
serting large sums of money in them, some in the names of the 
defendants of the second party, and some iu the fictitious uames of 
their servants; that, in short, between 1257 and 12G1 all the ances- 
tral and paternal property of plaintiff s father was dissipated ; that 
to strengthen their fraud and to screen their evil acts, they have 
prepared a deed of gift (Ata-namah) of five villages in plaintiff s 
favor, alleging that it was executed in his (plaintiffs) favor by his 
father at the ceremonies performed shortly after his birth, and have 
registered it, hoping thereby that the claim of plaintiff to his 
aucestral estate by the reversal of the deeds of sale would not be 
made. That the present suit is instituted cousequeutly to establish 
the reversionary right of the minor plaintiff to the property alleged 
to have been sold to the defendants by the reversal of the Deeds of 
Sale, as having been made by the minor's father contrary to the 
law of Mithila, without any necessity, but merely to satisfy his 
present extravagancies, aud by the caucelment of the alleged Deed 
of Gift to himself. 

Vol II. » 
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From the decision of the Principal Sudder Ameen, adverse to 
him, an appeal has now been preferred to this Court by the plaintiff 
below. He, in his Appeal-petition, calling in question the law of 
Mithila, as laid down by the Principal Sudder Ameen, submits that 
as to the power of alienation by a father with a minor son living, 
it is identical with the law of the Mitdkshard., and that that power 
can only be exercised within certain limitations, and under certain 
circumstances not present in the case before the court, and that, 
moreover, in the present case, the purposes of the sales were of 
an immoral nature not sanctioned by Hindoo Law, that consequently 
the decree of the Principal Sudder Ameen should be reversed, ex- 
cept as to the reversal of the Deed of Gift to plaintiff and the sale 
of the dwelling houses. 

The issues raised on the pleadings in the suit are : — 

1st. Has a father, under the law of Mithila which prevails in 
Tirhoot, an absolute power to dispose of an ancestral property as 
he pleases, notwithstanding that a son is living, or is only a joint- 
owner with his sons, and, therefore, with a power of alienation to 
be exercised, in the case of a son who has reached his majority, 
only with his consent, and in the case of minor sons, as in this suit, 
only on a legal necessity arising ? 

2nd. If he has only a restricted power, were the debts for 
which the alienations took place of such a nature as under Hindoo 
law, to render the property in which the sons have a vested in- 
terest under no circumstances liable ? 

3rd. If not of such a nature, was there any such real or apparent 
necessity for the sale as justified the vendor in selling, and the 
vendees in purchasing, property not absolutely the property of the 
seller, but held by him, partly as his own and partly as trustee for 
his minor son ? 

In cases to which the reports of this Court do not furnish any 
authority, we are compelled to resort to Vyavasthds of learned Pun- 
dits, and it may be in some cases to evidence of local custom, but 
if the reports of the court furnish us with no authority, and also the 
reasoning, upon which the rule laid down conclusively, is based, 
we prefer being guided by it, and to leave less weighty authorities ; 
at the same time we lament with the government pleader, that the 
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chief authorities in Mithila law have not been rendered avail- 
able, by being translated into Euglish, to Judges unlearned in the 
Sanscrit language, and that we are thus, many of us at least, unable 
from our own scrutiuy of the text to ascertain and vouch for the 
accuracy of the law as laid down by our predecessors iu the court ; 
in the present instance, however, such scrutiny is the less necessary, 
as the case on which we intend to reply, was decided by that great 
authority in Hindoo Law, Mr. Colebrooke, and also by Mr. Foin- 
belle, and had the Vy avast has on which that judgment was founded 
been incorrect, they, subject as they were, to the scrutiny of a pro- 
found Sanscrit scholar, would undoubtedly not have been adopted. 

In the case of Sham Singh versus Musst. Umraotee,* which 
is a Tirhoot case, governed by the law of Mithila, the Pundit’s 
Vyavasthd accepted by the court was to the effect that “ if a Hindoo 
possessing immovable ancestral property, some time previous to his 
death, expresses himself in talking of his eldest son, to the effect that 
‘you will become sole proprietor on my death, aud my younger son 
will be provided by you with a suitable maintenance,’ the gift cannot 
take place from the omission of the word cldn ( donation ) in the 
expression, which, both according to the shasters and the current 
practice of the country, is essential to complete the gift ; further, 
supposing the dan ( donation ) to have been expressed in the above 
sentence, still the gift cannot be considered valid, because a father 
and son possess an equal right in ancestral immovable property, 
consequently the younger brother’s right is established, and the 
estate becomes joint property, the gift of which is illegal, and a ver- 
bal gift, under any circumstances, of immovable property, unless 
supported by a hebba-namah, is invalid.” The authorities, agreeably 
to which the Vyavasthd has been delivered, are the Vivada RatnZ- 
kara, the Sinriti Shamuchchaya, Vivada Chandra, VivZda Chintz- 
main and other works current in Mithila. 

Now it will be observed, that the particular case cited referred 
to gifts of the whole property, whereas iu the present case we have 
only the sale of a portion, but notwithstanding this difference, the 
principle upon which the doctrine, as to the former set of circum- 
stances, is founded, applies to the latter, and the illegality of both 

• Vol. II., pago 74, Select Report* of Sudder Detvany Adawlut. Ante. p. 44. 


Digitized by Coogle 



c» 


PRECEDENTS OF 


[ Book l 


is based upon the fact that tbe father and the son in Mithila, as in 
the countries governed by the MitaksharA, possess an equal right in 
ancestral immovable property.* 

This principle of ancieut Hindoo law appears, according to the 
precedents of this Court above cited, to exist in the books of Mithila 
as well as the Mitdkshard. 

On the ground then of the fundamental principle of general Hin- 
doo law, the principle of co-ownership of father and sou, and the 
precedent of this Court above cited establishing it, we have no hesi- 
tation ou the first issue in the preseut case of fiuding that under the 
law of Mithila, a father is joint owner with his sons of his ancestral 
estate, and can only exercise the power of alieuation in the oase of 
a minor son existing at the time, as in the present instance, under 
circumstances of legal necessity. 

It has been attempted to be shown us by the evidence of wit- 
nesses that the extravagances of the father of the miuor, lShugwut- 
narain Ham, were of the nature of dissipations, for which under 
Hindoo law, as being repugnant to good morals, the sou would under 
no circumstances be liable ; that, therefore, ou this ground the sale 
of the property in which the son has a vested interest is illegal ; but 
we are not satisfied with evidence of this nature ; all dissipation 
tends to extravagance, but all extravagances are not caused by dissi- 
pation repugnant to good morals in the Hihdoo sense of the term, 
and nothing but the strongest and most reliable evidence as to the 
particular naturo of dissipation of the debtor, would justify our 
giving a verdict on tbe second issue in plaintiffs favor, and as no 
evidence of that kind is before us, we find for tbe defendant upon it. 

We proceed to the consideration of the third issue. On tbe 
part of the plaintiff, it is contended that on the plaintiff’s grand- 
father’s death, no debts were due by him, but he died worth large 


* “Ancient law including Hindoo law,” as has been well remarked by a learned 
wi iter, “ knows next to nothing of individuals, it is concerned not with individuals but with 
families ; not with single human beings, but with groups ; the mature Roman Uw, and 
modern jurisprudence following in its wake, looks upon co-ownership as an exceptional 
and momentary condition of the right of property, but in India, this order of ideas is 
reversed. There os soon as s* son is born, he acquires a vested interest in his father’s 
substance and on attaining years of discretion he is even, in certaiu contingencies per- 
mitted by the letter of the law to call for a partition of the family estate ; co-ownership 
in fact is there the rule, and it may he conjectured that private property in the shape 
we know it, viz., as that of individual, was chiefly formed by the gradual disentangle- 
ment of the separate rights of individuals from the blended rights of a community or 
family.” 
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estates aud possessed of considerable ready money ; that the yearly 
income of the plaintiff amounted to 30,000 Rupees, a sum quite 
sufficient for all his wants ; that, moreover, there were no great cere- 
monies in the family requiring large expenditure, aud iu point of 
fact, the family expenditure amounted to not more than 5 or 6,000 Ks. 
annually ; that the sales for the reversal of which the present suit is 
brought, were made without legal necessity, merely to raise money 
to enable the seller to indulge in an extravagaut mode of living, or 
to satisfy bonds for which small consideratious had been given and 
decrees upon those bonds. The property sold being of a value far 
beyond the amount of the decrees; that granting even if plaintiff is 
unable to displace the sales which have takeu place in execution of 
judicial decrees on the only ground on which a displacement would 
be legitimate, viz., the immoral purpose of the loan patent ou the 
face of the decrees, still the other sales are liable to reversal as 
being made without any necessity, and not ouly were they made on 
the part of the vendor without any legal necessity under Hindoo 
law, but they have been purchased on the part of the purchaser 
without that enquiry and caution with a view to seeing that no 
breach of trust was committed, which a party, dealing with a person 
in the position of the plaintiff, a party a trusty with the restricted 
right of sale, should have used,* that considering the position of the 
father and that of the person purchasing, relations in most instances 
to each other, the latter, therefore, cognizant of all the circumstances 
of the family, it was incumbent on them as laid down by the Privy 
Council in the case of Hunooman Persaud Paudey versus Musst. 
Babooee Muuraj Koonwaree, to prove the facts, presumably better 
known to him than to the infant heir, viz., those facts embodyiug 
the representation made to them of the alleged receipt of the sale of 
estates, and of the motives which induced the purchaser, but nothing 
of this sort have the defendants attempted to prove. That conse- 
quently with the exception of the sale made in the execution of de- 
crees, all the sales should be reversed as having been made without 
authority uuder Hindoo law. 

The sales for the reversal of which the present suit is brought, 
divide themselves into three classes, 1st, sales made by order of court 

* Strooghill v. Austey De Gea. Macnaghten aud Gordon, Vol. I., page 635. 
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in execution of decrees, 2nd, sales made privately to satisfy decrees 
and bonds, and 3rd, sales made simply in order to raise money for 
some purpose or other. Freedom on the part of the son as far as 
regards ancestral property from the obligation to discharge the 
father’s debts under Hindoo law, can be successfully pleaded only by 
a consideration of the invalid nature of the debts incurred. Now 
we are clearly of opinion, that the plaintiff has been unable to show 
that the expenses for which those decrees were passed, were, looking 
to the decrees themselves, and we cannot now look beyond these, 
immoral, and such as under Hindoo law the son would not be liable 
for ; we must, therefore, decline to interfere with the 5 sales, Nos. 
25, 26, 27, 28 and 29, which have taken place by the intervention of 
the courts for debts, which, though caused by extravagance, were 
such as a son would be liable for. The remaining sales fall under 
other two classes ; under the 2nd class of sales made to satisfy de- 
crees and bond-debts fall Nos. 3-4-14-16-18-22, and under the third 
class fall the remaining sales. Nos. 1-2-5-6-7-8-9-10-11-12-13-15-17- 
19-20-21-23-24. Now in sales made without the intervention of a 
Court of Justice when the vendor is a trustee for others as well as 
part owner ; and the purchaser a stranger, such purchaser is, as con- 
tended for by the learned Advocate General, under an obligation to 
enquire and see that no breach of trust is, by the act of sale, to him 
committed, when, moreover, the purchaser is not a stranger, but a 
person knowing not only the position of the vendor, but the circum- 
stances of the family, the obligation is stronger upon them of making 
such enquiry, and if the transaction, of whatever nature it may be, 
be afterwards called in question, the onus is clearly upon him of 
showing what those facts were which were represented to him, as 
raising the necessity, which was sufficient to justify it in his mind 
under the law applicable to the case. 

After an attentive analysis of all the evidence placed before us 
by the defendants, we are unable to say, that any such proof of a 
satisfactory nature has been placed before us by them in this case, 
but tbe doctrine has been openly adopted by them that the sales 
themselves prove their own necessity ; we think that this doctrine 
is altogether an erroneous one, and that on the simple failure by 
them to prove that they had made any enquiry as to the legal 
necessity of the sales in either class of cases under consideration, 
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this case might at once be decided against them ; but on referring to 
the evidence of the plaintiff, the nature of all these transactions at 
once becomes apparent, and also the fact, that they were all without 
exception entered into without any legal necessity, considerable 
sums in the aggregate were paid over to the debtor, for which bonds 
to a large amount were given and decrees have been obtained on 
those bonds, and the transaction seems to have been part of a sys- 
tem entered into by certain parties, including the principal defen- 
dant, to ease plaintiff's father of his ancestral property by supplying 
his extravagances. The existence of a bond debt or a decree founded 
on, is neither of them, as a general rule, sufficient to warrant a 
private sale of property partly held in trust beyond the amount of 
the decree or bond debt without the intervention of the court, and 
it follows a fortiori, that where there are neither decrees nor bond 
debts, the sale of trust property at all can, under no circumstances, 
except those of strict legal necessity, be upheld by the court. 

Under this view of the case, we confirm the order of the lower 
court, reversing the sale of the dwelling houses by plaintiff’s father, 
and also the Deed of Gift of the five villages alleged to have been 
made in his favor by his father also, and we declare, reversing the 
decision of the Principal Sudder Ameen, that as far as concerns the 
rights in reversion of the minor plaintiff before us, the sales from 
Nos. 1 to 24 inclusive are null and void : as the plaintiffs father is 
still alive, plaintiff is not entitled to possession and will remain for 
the parties interested to determine amongst themselves, whether the 
transaction entered into shall stand good for the life-time of Bhug- 
wutnarian, but with that determination the court has at present no 
concern. 

The court also dismiss so much of the plaintiff’s claim as refers 
to the sale of the five properties, 25 to 29, made in execution of de- 
crees of court. 

Under the special circumstances of the case each party will 
bear his own costs. 

Mr. C. Steer . — I concur in the view taken by my colleagues 
in this case. — S. D. A. Dec. for 1861, p. 213. 
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Privy Council . — The 12 th May 1874 . 

Present : 

Sir James W. Colvile, Sir Barnes Peacock,- 
Sir Montague, E. Smith, Sir Robert P. Collier, and 
Sir Lawrence Peel. 

On appeal from the High Court of Judicature at Fort Wil- 
liam in Bengal .* 

Girdharee Lall and another, versus Kantoo Lall and others ; 

and 

Muddun Thakoor, versus Kantoo Lall, and others. 

Ancestral property which descends to a hither under the MitAkabant law, is not ex- 
empted from liability to pay his debts because a son is born to him, unless the debt 
is illegal or has been coutracted for an immoral purpose, in which case the son may 
not be under any pious obligation to pay it. 

A purchaser of joint ancestral property under an execution is not bound to go back 
beyond the decree to ascertain whether the Court was right in giving the decree, 
or, having given it, in putting up the property for sale in execution. 

This is a suit brought by Baboo Kantoo Lall, the son of 
Bhikharee Lall, and by Mussamut Doolaro Koonwaree, on behalf 
of Mahabeer Pershad, the minor son of Lalla Bujrung Saliye, tbo 
said Kantoo Lall and Mahabeer Pershad being grandsons of Moon- 
shee Kunhya Lall, deceased, against a number of different defen- 
dants, who are wholly unconnected with each other, to recover 
possession from them of certain portions of land which belonged 
to the ancestral estate, also to set aside the Deed of Sale executed 
by the two fathers, and to recover possession of the whole property, — 
not the particular shares of the sons, even if the sons could be 
said in a case like the present to have had distinct and separate 
shares. The Principal Sudder Arneen dismissed the suit. The 
High Court set aside that decision and awarded to the plaintiff 
Kantoo Lall one-half of his father’s share, that is, one-half of an 8 
anna share ; but as to the other plaintiff, Mahabeer Pershad, the 
minor son of Bujrung Sahye, they held that he was not entitled 

* From the judgment of Kemp and E. Jackeou, JJ., in regular Appeals No. Ilf 
of 18G7 and No. 44 of 1869, decided 16th April 1868, — 9 W. If., 469. 
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to recover, inasmuch as Iiq was not horu at the time when the deed 
of sale was executed. In respect of that portion of the decision 
no appeal has been preferred. 

The property is situated in the Mitkila district, and is governed 
by the Mithild law, which is very similar to the law administered 
under the MitaksharA. With reference to the Mitakshara upon 
this point, it may be well to read from the 11th Moore’s Privy Council 
cases, p. 89, a portion of the judgment which was delivered by 
Lord Westbury in the case of Approvier v. llama Subba Aiyan* 
before the Judicial Committee. He says : — *• According to the true 
notiou of an undivided family in Hindoo law, no individual member 
of that family, whilst it remains undivided, can predicate of the 
joint and undivided property that lie, that particular member, has 
a certain definite shaie. No individual member of an undivided 
family could go to the place of the receipt of rent, and claim to 
take from the collector or receiver of the rents a certain defi- 
nite share. The proceeds of undivided property must be brought, 
according to the theory of au undivided family, to the common chest 
or purse, and then dealt with according to the modes of enjoyment 
of the members of an undivided family. But when the members 
of au undivided family agree amoug themselves, with regard to a 
particular property ,that it shall thenceforth be the subject of owner- 
ship in certain defined shares, then the character of undivided 
property and joint enjoyment is taken away from the subject-matter 
so agreed to be dealt with ; and in the estate each member has 
thenceforth a definite and certain share, which lie may claim the 
right to receive aud to enjoy in severalty, although the property 
itself has not been actually severed aud divided.” 

It is probable that on account of this case, aud ou account of 
a decision in the High Court, 12 Weekly Reporter, Full Bench 
cases, p. 5, this suit was brought, by Kantoo Lall and Mahabeer 
Persad, not for the purpose of recovering their respective shares, 
because they had no distinct or definite shares to recover, but to 
recover the whole property upon the ground that the sale by the 
fathers was void, and that the whole property which the fathers 
had conveyed ought to be brought back again to be joint property 


• Sutherland's Privy Council judgments, |>age 657. 
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for the benefit of tlie whole family. It is questionable whether 
a son can, under the Mit&kshar& law, recover an undivided share 
of ancestral property sold by bis father (12 Weekly Reporter, Civil 
Rulings, 478). But it is unnecessary to determine that question in 
the present case, because their Lordships are of opinion that, look- 
ing to the circumstances of this case, the plaintiff was not entitled 
to recover any portion of the estate as regards the first two de- 
fendants. 

It appears that the deed of sale was executed on the 28th 
July 1856. At that time a decree had been obtained against Blii- 
k'naree Lall at the suit of Byjnath Chuckerbutty, upon a bond 
executed by Bhikhnree in his favor, and an execution had issued 
against him, upon which his “right and share” in the dwelling- 
house belonging to the family had been attached. It was therefore 
necessary to raise money to pay the debt of Bbikharee Lall, the 
father, and to get rid of the execution, whatever the effect of it 
might be. 

The property descended from Kunhya Lall, who died in the 
year 1250. The eldest of the two plaintiffs, Kanloo Lall was not 
born until 1251. So that upon the death of Kunhya Lall, the 
property descended to Bhikhnree Lall and Bujrung Sahye as his 
two sons, and they were the only persons interested in the property 
at that time. There can be no doubt that if they had contracted 
a debt at that time, the property which descended to them from 
their ancestor would have been liable to pay it But it is said 
that they could not sell the property, because in 1251, before the 
deed of sale was executed, Kautoo Lall was born, and, by reason 
of bis birth, under the Mithila law, he had acquired an interest 
in this property. 

Now it is important to consider what was the interest which 
Kautoo Lall acquired. Did he gain such an interest in this pro- 
perty as prevented it from being liable to pay a debt which his 
father had contracted ? If his father had died and had left him 
as his heir, and the property hnd come into his hands, could he 
have said that because this was ancestral property which descended 
to his father from his grandfather, it was not liable at all to pay 
bis father’s debts? In the case, which has been referred to in 
.iig'iment, of Hunooman Persaud Panday i\ Mussomut Babooee 
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Man raj Koonwaree ( G Moore’s Indian Appeal Cases ), Lord Justice 
Knight Bruce, who delivered the judgment of the Privy Council, says 
at page 421 : — “Though an estate bo ancestral, it may be charged 
for some purposes against the heir for the father's debt by the father, 
unless the debt was of such a nature that it was not the duty of 
tho sou to pay it; the discharge of it, even though it affected ancestral 
estate, would still be an act of pious duty in the son. By the Hindoo 
law, the freedom of tho son from the obligation to discharge tho 
father’s debt has respect to the nature of the debt and not to the nature 
of the estate, whether ancestral or acquired by the creator of the 
debt.” That is an authority to show that ancestral property which 
descends to a father under the MitdksharA law is not exempted 
from liability to pay his debts because a son is born to him. It 
would be a pious duty, on the part of the son to pay his father’s 
debts, and it being the pious duty of the son to pay his father’s 
debts, the ancestral property, in which the son as the son of his 
father acquires an interest by birth, is liablo to the father’s dobts. 
The rule is, as stated by Lord Justice Knight Bruco : — “The free- 
dom of the sou from the obligation to discharge the father's debt 
has respect to the nature of the debt and not to the nature of the 
estate, whether ancestral or acquired by the crentor of the debt.” 

It is necessary, therefore, to see what was the nature of the 
debt for the payment of which it was necessary to raise money by 
the sale of the property in question. If the debt of the father hod 
been contracted for an immoral purpose, the son might not be 
under any pious obligation to pay it ; and he might possibly object 
to those estates which had come to the father as ancestral property 
being made liable to the debt. That was not the case here. It was 
not shown that the bond upon which the decree was obtained was 
given for an immoral purpose ; it was a bond given apparently for 
an advance of money, upon which an action was brought. The 
bond had been substantiated in a Court of Justice ; there was no- 
thing to show that it was given for an immoral purpose ; and tho 
holder recovered a decree upon it. There is no suggestion either 
that the bond or the decree was obtained be-uainee for the benefit 
of the father, or merely for the purpose of enabling the father to 
sell tho family property and raiso money for his own purpose. Thoro 
is nothing of the sort suggested, aud nothing proved. On tho Con- 
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trary, it was proved that the purchase money for the estate was 
paid into the hankers of the fathers, and credit was given to them 
with the bankers for the amount, and that the money was applied 
partly to pay off the decree, partly to pay off a balance which 
was due from the fathers to the hankers, and partly to pay 
Government revenue ; and then there was some small portion of 
which the application was not accounted for. But it is not be- 
cause there was a small portion which was not accounted for, 
that the sou has a right to turn out the bond fide purchaser 
who gave value for the estate, and to recover possession of it 
with mesne profits. This he is endeavouring to do after the pur- 
chaser has been in possession for a period of ten years ; for tbe 
purchase was completed in 1850, and the suit was not. brought until 
I860, when the sou says that the right of action accrued to him 
upon his attaining his majority. Even if there was no necessity to 
raise the whole purchase-money the sale would not be wholly void. 

It appears, therefore, to their Lordships that the plaintiffs are 
not entitled to set aside the deed of sale; that the judgment of 
the Principal Sadder Ameen with regard to it was correct; and that 
the High Court were mistaken in upsetting that decision, ami 
awarding to the plaintiff one-fourth of the estate, as being oue-half 
of the share of his father. 

In addition to the case in the Privy Council, there is a case 
iu the Sudder Court of Mussammat Junnvk Kishoree Koomvar 
v. Rughoo-nundun Sing, reported iu the Bengal Sudder decisions 
of 1801 ; in which it was held that it was necessary for the son, in 
order to set aside the sale of property for the purpose of paying 
the father’s debts, to show that the debt was illegal or contracted 
for an immoral purpose. The passage is at page 222. It is there 
said : — “ The sales for the reversal of which the present suit is 
Brought divide themselves into three classes : first, sales made by 
order of Court in execution of decrees ; second, sales made privately 
to satisfy decrees and bonds; and third, sales made simply iu order 
to taise money for some purpose or another. Freedom on tbe part 
of the son, as far as regards ancestral property, from the obligation 
to discharge the father’s debts under Hindoo law cau be successfully 
pleaded only by a consideration of the invalid nature of the debts 
incurred. Now we are clearly of opinion that the plaintiff has 
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been unable to show that the expenses for which those decrees were 
passed were, looking to the decrees themselves (and we cannot 
now look beyond these), immoral, and such as under Hindoo law 
the son would not be liable for.” 

It appears, therefore, to their Lordships that the plaintiff - certain- 
ly is not entitled to set aside this deed, and if he were so entitled, it is 
very doubtful whether he has only a particular share in this property 
of which he is entitled to recover possession. It is unnecessary, how- 
ever, for their Lordships to decide anything with regard to that 
point, inasmuch as they hold that the plaintiff is not entitled to set 
aside the deed of sale. 

The second appeal is by Muddun Mohun Thakoor. He is tho 
fourth defendant in the suit which was brought against him to re- 
cover possession of 5-auna share in mouzahs Rajpore and Alli-nug- 
gar, &c. It appears that Mudduu Mohun Thakoor purchased at a 
sale under an execution of a decree against the two fathers. Ho 
found that a suit had been brought against the two fathers ; that 
a Court of Justice had given a decree against them in favor of 
a creditor; that the Court had given an order for this particular 
property to be put up for sale under the execution ; and therefore 
it appears to their Lordships that he was perfectly justified, within 
the principle of the case which has already been referred to, in Gth 
Moore’s Indian Appeal cases, in purchasing the property, and pay- 
ing the purchase-money bond fide for the purchase of the estate. 
At page 423 of the report, Lord Justice Knight Bruce says: — “The 
power of the manager for an infant heir to charge an estate not 
bis own is under the Hindoo law a limited and qualified power. 
It can only be exercised rightly in a case of need, or for the benefit 
of the estate. But where in the particular instance the charge is 
one that a prudent owner would make iu order to benefit the estate, 
the bond fide lender is not affected by the precedent mismanage- 
ment of the estate. The actual pressure on the estate, the danger 
to be averted, or the benefit to be conferred upon it iu the particu- 
lar instance, is the thing to be regarded. But, of course, if that 
danger arises, or has arisen, from any misconduct to which the 
lender is or has been a party, he cauuot take advantage of his own 
wrong to support a charge iu his own favor against the heir, ground- 
ed on a necessity which his wrong has helped to cause.” The same 
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rule has been applied in the case of a purchaser of joiut ancestral 
property. A purchaser under an execution is surely not bound to 
go back beyond the decree to ascertain whether the Court was 
right in giving the decree, or, having given it, in putting up the 
property for sale under an execution upon it It has already been 
shown that if the decree was a proper one, the interest of the sons, 
as well as the interest of the fathers, in the property, although it 
was ancestral, were liable for the payment of the father's debts. 
The purchaser under that execution, it appears to their Lordships, 
was not hound to go further back than to see that there was a 
decree against those two gentlemen ; that the property was properly 
liable to satisfy the docreo, if the decree had been given properly 
against them ; and having inquired into that, and having bond jido 
purchased the estate under the execution, and bond jule paid a 
valuable consideration for the property, the plaintiffs are not entitled 
to come in and to set aside all that has been done under the decree 
and execution, and recovor back the estate from the defendants. 
It appears to their Lordships, therefore, that the decision of the 
Principal Sudder Amecn as regards this portion of the caso was 
also correct. 

Under these circumstanoes their Lordships will humbly reoom- 
mend Her Majesty that the judgment of the High Court, so far 
as it relates to the two portions of the estates purchased by the 
appellants in these two appeals, respectively be reversed, and that 
the decision of tho Principal Sudder Ameeu with regard to them 
be affirmed, and that the respondents do pay to the appellants res- 
pectively their costs in the High Court, and their costs of tlieso 
appeals.— S. W. It. Vol. XXII, P. C. p. 50. 

Assuming that an alienation by a father who at the time of 
such alienation was a member of a Hindoo family living in commen- 
sal ity, may be questioned by a son, it will have to be seen whether 
the alienation was made for purposes which justifies it . — Noov 
Ahmud v. Lidia 1‘ersad. — N. W. Rep. Vol. II, p. 181). 

Mere production of decree will not establish the propriety and 
necessity of a sale of ancestral property. There should be evidence 
of the nature of the debts on which such decrees originated . — Reottc 
Singh v. Rarnjeet, — Ibid., p. 50. 


Digitized by Google 



Chap. U. ] CO-OBDINATE BIGHT, ITS EFFECTS, Ac. 79 

To justify alienation of ancestral property, a legal necessity for 
the sale must be strictly proved to have existed, and such necessity 
cannot be inferred from the habits and general character of the 
vendor. — Mitra-jit Singh and others, v. Raghu-bansi Singh and 
others. — 15. L. Rep. Vol. VIII, Ap. p. 5. 

Where the Court has expressly found the existence of debts and 
that the sale of ancestral property was a bond fide one, the circum- 
stance that there was no actual pressure at the time in the shape of 
suits by the creditors for the recovery of their debts, is not of itself 
sufficient to invalidate the alienation. 

A sale of ancestral property merely for the purpose of procuring 
funds for the purchase of other property formerly belonging to the 
family, caunot of itself be considered a sale for any of the necessary 
purposes sanctioned by law . — Kaihur Singh and others v. Roop 
Singh and others. — N. W. Rep. Vol. Ill, p. 4. 

A mortgagee acquiring by operation of law the possession of an 
estate mortgaged by a Hindoo father, without the son’s consent, is 
bound to inquire whether the debt, on account of which the mort- 
gage is given, is legally a necessary one or not ; otherwise it will not 
avail him that the Court has, on his application, declared the mort- 
gage foreclosed, or conditional sale rendered absolute . — Purmanund 
v. Mussummat Orumba Koer, — S. W. Rep. for 1 864, p. 143. 

Where ancestral property is to be sold or mortgaged, all that 
a purchaser (or mortgagee) has to do is to see that there is sufficient 
pressure upon the estate to render the transfer necessary. The fact 
of there being a decree, an attachment, and proclamation for sale is 
sufficient pressure . — Sooruj Koer v. Nuckchedee haul. — S. W. Rep. 
Vol. IV, C. R. p. 72. 

Where a mortgage had been effected by a Hindoo father in a 
district governed by the Mit&ksbarA law, for the purpose of saving 
the estate from sale for arrears of revenue, held, on the precedent 
of the case of Hunooman Persad Panday, Privy Council Reports, 
Vol. VI, p. 393, that, as the mortgagee appeared to have acted in 
good faith and had lent the money to prevent a former mortgage 
from being foreclosed, his mortgage was a good and valid one. It 
is a mistake to suppose that the dicta in the case of Hunooman 
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Persad Panday only apply to alienations effected by guardians of 
minors. They lay down the general principles by which the courts 
are to be guided in dealing with suits in which it is sought to set 
aside alienatious made by persons having a limited or qualified power 
over the estates they have alienated. 

These are that the power of alienating can only be exercised 
rightly in case of need, or for the benefit of the estate, but where 
the charge is one that a prudent owner would make in order to 
benefit the estate, the bond fide lender is not affected by the prece- 
dent mismanagement of the estate. The actual pressure on the 
estate, the danger to be averted, or the benefit to be conferred 
upon it in the particular instance, is the thing to be regarded. If 
the lender inquires into the necessity for the loan and acts honestly, 
satisfying himself that the manager is acting in the particular in- 
stance for the benefit of the estate, the real existence of a sufficient 
necessity is not a condition precedent to the validity of his charge 
on the estate, nor is he bound to see to the application of the money. 
Deotaree Mohapattur and others v. Damoodur Mohapattur and 
others.* — S. D. A. Rep. for 1859, p. 1643. — Raikes, Samuels, and 
Loch, Judges. 


* It is a mistake to suppose that the dicta in the case of Hunooman Persad Panday 
apply only to alienations effected by guardians of minors. They lay down the gene- 
ral principles by which the courts are to be guided, in dealing with suits in which it is 
sought to set aside alienations made by persons having a limited or qualified power over 
the estates they have alienated. 

These are that — the power of alienation can only be exercised rightly in case of 
need, or for the benefit of tho estate, but, where the charge is one that a prudent owner 
would make in order to benefit the estate, the bond fide lender is not affected by the 
precedent mismanagement of the estate. The actual pressure on the estate, tho danger 
to be averted, or the benefit to be conferred upoD it in the particular instance, is the 
thing to be regarded. If the lender inquires into the necessity for the loan and acts 
honestly, satisfying himself that the manager is acting in the particular instance for the 
benefit of the estate, the real existence of a sufficient necessity is not a condition prece- 
dent to the validity of his charge on the estate, nor is ho bound to see to the application 
of the money. — Remarks by the said Court. 
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Present : 

C. B. Trevor, O. Lock, and C. Steer, Esqrs., Judges. 

Case No. 623 of 1858. 

Amkkrut Misser, for Sri-ram Misser, (Defendant,) Appellant, 

versus 

Dabee Persaud and BeHarry Lacl, (Plaintiffs,) Respondents. 

No. 622 of 1858. 

Dabee Persaud and Beharry Laul, (Plaintiffs,) Appellants, 

versus 

A meerut Misser, for Sri-ram Misser and others, 
(Defendants,) Respondents. 

field, oo a question of the necessity of the sale of ancestral property, under the Mitdk- 
*Wi law, that the pnly proof of necessity was the recital in a byna-namah of a 
debt of Ra. 1,000 to a zur-i-peshgee-dar, which was to he paid bv plaintiffs, if they 
wished to complete the sale, and their vendor failed to execute the conveyance, that 
fhe terms of this deed shewed no such pressing necessity of payment op demand. 

field further that only so much of the property should be sold as is sufficient to meet 
the claim, and that where the whole of the estate or a larger portion than absolutely 
required for this purpose is sold, it must be shown by the purchaser to the satisfac- 
tion of the Court, that the money required to pay off the claim could not be raised 
otherwise. 

Plaintiff* sued to obtain possession of Mouzah Chuk Ajmeeree, 
Pergunnah Clink Panee, under a byna-namah alleged to liave been 
executed by Jfohnn Misser, father of the defendant, Sri-ram Misser, 
on the 8th August 1848, or 24th Sraban 1255 F. S. The terms of 
that deed recited, that Moliun Misser had, on its execution, received 
R*. 1,000, and that, he agreed to complete the sale to the plaintiffs 
of Mouzah Ajmeeree in six months from that date, for the sum of 
Rs. 5,900 ; that if Mohuu Misser failed to execute the deed of sale, 
the plaintiffs, after paying Us. 1,000, to a zur-i-peshgee-dar and 
depositipg the balance of lls. 4,900 with a hanker in Mozufferpore, 
might take possession of the property, and the byna-namah should 
lte considered as a complete bill of sale to them. Plaintiffs allege, 
that they frequently wrote to Mohun Misser to complete the sale, 
and on bis failing to comply with the terms of the byna-namah, 
VOL. II. 11 
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they deposited Rs. 4,900 on 12th of Assar 125C, and paid Rs. 1,000 
to the zur-i-peshgee-dar on 22nd idem, and that the vendor died 
without taking the money from the banker with whom it was de- 
posited, and they now sue for possession under the byna-nnmah. 

Two appeals have been preferred, one by the defendant on the 
merits, and the other by plaintiffs objecting to so much of the prin- 
cipal Sudder Ameen’s order as refuses them mesne profits. 


Judgment — 

It is not denied that under the Mit&kshara law, a father is in- 
capable of selling ancestral property without the consent of his son 
then living, and as it is nowhere pleaded that the property in dis- 
pute was the self-acquired property of Mohun Misser, we must con- 
sider it as admitted by both parties to be ancestral. The question, 
therefore, for our determination is, whether there was at the time 
such pressing necessity existing sufficient to authorise Mohun Misser 
to sell the estate. The only proof of the necessity is the recital in 
the byna-namah of the existence of a debt of Rs. 1,000 to a certain 
zur-i-peshgee-dar, which was to be paid by the plaintiffs if they 
wished to complete the sale, and their vendor failed to execute the 
conveyance. This debt cannot under any circumstauces be looked 
on as a pressing necessity ; for when the byna-namah was drawn up, 
no immediate payment was demanded. That document provided 
for the completion of the sale in six months, and then left it at the 
option of the plaintiffs to pay the purchase-money or not ; clearly 
indicating thereby, that the debt to the zur-i-peshgee-dar was not a 
pressing demaud. It may be further observed, that even if there 
bad been pressure for payment on the part of the zur-i-peshgee-dar, 
there was no necessity for selling the estate. The proprietor could, 
we think, have easily raised that sum on a mortgage of the pro- 
perty, and even if he had been necessitated to make a sale, it was, 
we think, unnecessary to sell the whole property. As a trustee, the 
father was bound to do the best he could for the property, and if 
the sale of a portion were sufficient to meet the claim, a portion of 
the estate only should have been sold. But it is urged, that cir- 
cumstances may arise which render the sale of the whole estate 
necessary, though the debt required to be cleared off is comparatively 
small. We think, however, that the proper rule in all these cases, 
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keeping at tho same time in mind the principles laid down by the 
Privy Council in the case of Huonooinnn Pershad Pandey is, that 
only so much of the property should be sold as is sufficient to meet 
the claim, and that where the whole of the estate or a larger por- 
tion than absolutely required for this purpose is sold, it must be 
shewn by the purchaser to the satisfaction of the Court, that the 
money required to pay off the claim could not be raised otherwise. 
In the present case, as there was evidently no necessity, we hold 
the sale to be invalid, and, reversing the decision of the Principal 
Sudder Ameen, dismiss the plaintiffs’ suit, with costs. VVe also dismiss 
the plaintiffs’ appeal with costs. — S. D. A. Dec., for 18GI, p. 193. 

Where it has been found that, as to certain portion of the con- 
sideration-money of a deed of sale of joint ancestral property, there 
was a legal necessity, it is a correct principle to uphold the deed as 
to that portion of the land which bears the same proportion to the 
whole quantity conveyed as the money borrowed for the discharge 
of the legal necessity bore to the whole amount of the consideratiou- 
mouey. — Raja-ram Tewaree v. Lutchman Pershad, B. L. Rep. 
vol IV, A. C. p. 118 ; and S. W. Rep. vol. XII, C. R. p. 478. 


According to the MitaksharA a father is not incompetent to sell 
immovable property acquired by himself. 

Landed property acquired by a grandfather and distributed by 
him amongst his sons, does not by such gift become the self-acquired 
property of the sons so as to enable them to dispose of it by gift 
or sale without the couseut, and to the prejudice, of the grandsons. 

The sale by a father of ancestral immovable property without 
the concurrence of his sons is not necessarily void, though it may bo 
voided, unless the purchaser can show that it was made, during a 
season of distress, for the sake of the family, or for pious purposes. 
In the absence of evidence to the coutrary, it must be assumed that 
tho price received by the father became a part of the assets of the 
joint family ; and, therefore, if tho son seeks the aid of the Court 
to set aside the purchase, he must do equity and offer to repay the 
purchase-money, uuless he can show that no part of such purchase- 
money or the produce of it has ever come to his hands. — Modun- 
gopaul ThaJcoor and others v. Ram-bukksh Pandey and others, — 
8, W. Rep. Vol. VI, p. 71. 
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Calcutta, H, C. A. — The 29th of April, 1863. 

Present : 

The Honorable Sir Barnes Peacock, Kt. Chief Justice, and 
the Honorable L. S. Jackson, J. B. Phear, A. O. 

Macpherson, and Dwarka Nauth 
Mitter, Judges. 

Maduuo Dyal Singh, (Plaintiff,) Appellant, 
versus 

Golbur Singh and others, (Defendants,) Respondents. 

Under the Mitdkahanf Law, a son ia entitled to recover from a purchaser from hi* 
father a u cost ml property improperly* wild by the father, and in the absence of proof 
of circumstances which would give the purchaser an equitable right to compel a 
refund from the sou, the latter would be eulitled to recover without refunding any 
part of the purchase-money. 

But if it is proved that the son got the benefit of his shore of the purchase-money, the 
Sou must refund his share of the purchase-money before he can recover his share of 
the property sold. And where the purchase-money has been applied to pay oil a 
valid incumbrance on the estate, the right of the sou to recover will be subject 
to that of the purchaser to stand in the place of the incumbrancer. 

The onus iu such cases to prove the application of the purchase-money lies on the 
purchaser. 

This case was referred to the Full Bench ou the 3rd of Decem- 
ber 1867, by Kemp and Glover Judges. 

The Judgment of the Full Bench was delivered as follows: — 

Peacock, G. J . — The question upon which the opinion of the 
Full Bench is asked is, whether under the Mit&kaharii Law a son, 
who recovers his aucestral estate from a purchaser from the father 
upon proof that there was no such necessity as would legalize the 
Bale, and that he never acquiesced in the alienation, is bound in 
equity to refuud the purchase-money before receiving possession of 
the alienated property. 

There cau be no doubt that, although the word “ recovers,” is 
used iu this question, the meaning is whether under the circum- 
stances stated, a son is entitled to recover except upon condition of 
refunding the purchase-money. Assuming that to be tbe questiou, 
1 think the answer should be that iu the absence of proof of circum- 
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stances which would give the purchaser an equitable right to com- 
pel a refund from the sou, the latter would be entitled to recover 
without refunding the purchase-mouey or any part of it. We ex- 
press no opinion as to whether he would be entitled to recover the 
whole or only his share of the estate. 

Having answered the questiou propounded, I think We ought to 
add that if it is proved to the satisfaction of the Court that the 
purchase-money was carried to the assets of the joint estate, and 
that the son had the benefit of his share of it, he could not recover 
his share of the estate without refunding his share of the purchase- 
money. So if it should be proved that the sale was effected for the 
purpose of paying off a valid incumbrance on the estate which was 
binding upon the sou, and the purchase-money was applied in free- 
ing the estate from the incumbrance, the purchaser would be en- 
titled to stand in the place of the incumbraucer, notwithstanding 
the circumstauce might be such that the incumbraucer could not 
liave compelled the immediate discharge of it ; aud the decree for 
the recovery by the son of the ancestral property, or of his share 
of it, as the case might be, would be good, but should be subject to 
the right of the purchaser to stand in the place of the incumbrancer. 

It appears to me, however, that the onus lies upon the defend- 
ant to show that the purchase-mouey was so applied. I do not 
concur with the decision which has been referred to from 6 Weekly 
Reporter, page 71, in which it is said that “ in the absence of evi- 
dence to the contrary it must be assumed that the price received 
by the father became a part of the assets of the joint family." If 
the father was not entitled to raise the money by sale of the estate, 
and the son is entitled to set aside that sale, the onus is on the per- 
son who contends that the sou is bound to refund the purchase-money 
before he can recover the estate, to show that the son had the bene- 
fit of his share of that purchase-money. If it should appear that 
he consented to take the benefit of the purchase-money with a 
knowledge of the facts, it would be evidence of his acquiescence 
in the sale. 

I think the case must go back with this answer to the Division 
Bench which referred the questiou to us, in order that the case may 
be finally determined upon the merits by that Bench. — W. R. Vol. 
IX, page 511. 
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Held, that in a suit brought by a Hindu sou, for himself and 
on behalf of three iufant brothers, to set aside a sale of certain 
ancestral lands, which had been made by his father without his son's 
concurrence, the onus of proving that the payment of the debts, 
on account of which the property was sold, was not a common family 
necessity, was properly laid by the District Judge upon the plain- 
tiff. — Biibdji Sakhoji v. Ram Shet Pandu Shet and Shdkhoji Shivaji, 
Bomb. H. C. Rep. Vol. II, p. 23. 

In a suit to recover possession of certain ancestral fields sold, 
during the absence of the defendant, who was united in interest, 
by his father, to the plaintiff, in consideration of the money ad- 
vanced by her, out of her Stri-dhun, for the purpose of building the 
family house, of which the defendant possessed himself after his 
father's death : Held that the defendant, by retaining possession 
of the house, ratified the act of his father, and elected to take 
the house in lieu of the ancestral fields, the sale of which was de- 
clared to be valid, and possession thereof given to the plaiutiff — 
Gungd Bui Kom N dr ay an BluUt Ddtdr v. Bdmnd-ji Abd-ji Ddtdr. 
Bomb. H. C. Rep. Vol. II. p. 318. 


Calcutta, H. C. A.— June 20th, 1873. 

Before Mr. Justice Phear and Mr. Justice Ainslie. 

Rajah Ram Nauain Singh (Plaintiff,) 
versus 

Pkktum Singh and others ( Defendants. )* 

Where, in & part of the country the general law of which ia the Mitakahari, a custom 
exists, with regard to anoestral immoveable property, that it ia not partible among 
the members of the joint family, but descends from the father to his eldest sun, 
the father cannot alienate such property without the concurrence of hie son, unless 
such alienation is justified by family necessity. 

This was a suit for khds possession of Ruttunpore and other 
.mouzas in Pergunua Guudkore, after setting aside a bond, a letter 
of assignment, and a potta for a term of eleven years, executed by 

• Regular Appeal, No. 40 of 1872, from a decree of the Judge of Bhaugulpore, 
dated the 11th October 1872. 
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Rajah Moheuder Nath Singh, the father of the plaintiff, on the 
ground that the property in dispute was the ancestral property of 
the plaintiff, that, according to the Mit&ksharA law and the custom 
of primogeniture which was prevalent in the family, the plaintiffs 
father had no right to alienate, and that, therefore, the plaintiff as 
the eldest son and born during life-time of his father, was entitled 
to recover possession. 

The Subordinate Judge found that the lease, bond, and letter of 
assignment formed parte of the same transaction ; that the lease was 
n Zur-i-peshgee one, but was not such a transfer of ancestral property 
by the father, as, under the MitAkshaiA law, would entitle the son 
to sue for cancellation thereof, and that the loan under the bond 
was a bond fide transaction. He held that the bond and lease could 
not be interfered with. He accordingly dismissed the plaintiff’s suit 
The plaintiff appealed to the High Court. 

The judgment of the Court was delivered by Phear, J.— 

With regard to the principal issue of fact in this case, we concur 
in the finding of the lower Court. It appears to us that the granting 
of the ticca potta, and the execution of the bond, were but two steps 
in one transaction by which the plaintiff's father secured to the bond- 
holder at least the repayment of the interest stipulated for in the 
bond, by means of the rents reserved in the ticca lease. 

I therefore think, not only that the original transaction was 
a transaction having the character of a mortgage, a transaction which 
had for its purpose at any rate to secure to the bond-holder the pay- 
ment of the interest due on his bond, but also that the ticca itself 
was a grant of a very beneficial character to the grantee; so that the 
grant, independently of its forming part of the mortgage transac- 
tion, would be an incumbrance upon the estate. In other words 
the incumbrance effected by the assignment of the ticca rent to 
secure the payment of the interest on the bond was increased by 
reason of the inadequacy of that rent. With this view of the facts 
of the case, it remains to be considered whether the plaintiff had 
a right to ask for possession and enjoyment of the property free of 
these incumbrances which his father hail put upon it. 

Thus we come to the question whether the father held and 
enjoyed the property with the incidental power of alienating or 
incumbering it as against his successors. 
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It is perhaps somewhat unfortunate that no issue of fact was 
distinctly raised in the Court below for the purpose of ascertaining 
the nature of the father’s proprietary right in this property. But 
we have it asserted in the plaint, and pot contradicted by the de- 
fendants, that the property in questiou had descended to the plain- 
tiff s father from his father. It was therefore in the hands of the 
plaintiffs father an ancestral property as distinguished from a self- 
acquired property ; and its incidents and the rules which would 
govern its descent, would therefore be those prescribed by the gene- 
ral law of the land in that part of the country, narpely, lyr the 
Mit&kshari law, excepting so far as that might be controlled or 
overridden by the operation of an established custom or other 
special authority. And in the absence of any such exceptional 
disturbing force, I need hardly say that one of the incidents of an- 
cestral property in the hands of the father (as I have just observed 
this property wa«) would be that he would have no power of aliena- 
tion or of incumbering as against any members of the family who 
were joint with him in respect of his property. 

Now, admittedly, the present plaintiff W4« born during the 
life-time of his father and while the father had this property ; and, 
therefore, by the Mit&ksharA law, if it operated uncontrolled, the 
plaintiff immediately became joined with his father as regards right 
to his ancestral property, and any alienation or incumbrance which 
the father nt any time should rpake without his concurrence would 
be void as against him, unless it was justified by family necessity. 

In this way I think we have reached a point in the case, at 
which we must enquire whether there has been any established 
custom or any other established authority proved such as had the 
effect of overriding the general law, the MitakshnrA law, which 
otherwise would govern the incidents and descents of this property. 

Some such custom or authority has been made out to a certain 
extent, or rather we must take it that there is in this case some- 
thing of the kind nctive. For the plaintiff in his plaint asserts 
that this property is impartible amongst the members of the joint 
family, and descends from the hands of the father to those of the 
eldest son, if lie has sons, and so on : in other words that it is not 
in any form divided or distributed amongst the members of the 
joint family. The defendant does not deny this, and consequently 
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we must take that as a fact in the case. If then the custom or 
authority has this effect, and so far controls the general law, but 
does not go further, there must still remain the other incidents, one 
amongst others is that the holder of the property cannot alienate 
any portion of it, excepting for a family necessity, without the con- 
sent of all the members of the joint family. It seems to me that 
in arriving at this position, we have the authority of the Privy 
Council expressed in several judgments; iu particular it is expressed 
in the judgment in the case of Sree Rajah Yaunmula Venkaya- 
mah v. Sree Rajah Yaunmula Boochia Vankondara.* Another 
case, in which the like doctrine has been lately enunciated by a judg- 
ment of this court, is Maharani Eira-nath Koer v. Baboo Ram - 
narayan Sing . t 

It appears to me then, on the facts with which we have to deal, 
that we must take the property which is the subject of suit to have 
been ancestral property, which descended with the joiut family iu 
the ordinary way, subject to the effect of an established custom in 
regard to its partibility amongst the existing joint members of the 
family; and in this view of the facts it is evident that the father 
had no power against his son, who was unquestionably joint with 
him as regards this property, to alienate or incumber the estate, 
excepting upon a justification of a family necessity. No such 
ground justifying the father’s deeds of 21st and 22ud Asar(13th and 
14th July) has been even attempted to be proved. 

The result to my mind is that the plaintiff is entitled to have 
it declared that the two deeds, the ticca potta and the bond of the 
21st and 22nd of Asar had the effect of placing an incumbrance on 
the estate, and that the plaintiff was eutitled to have possession of 
the property at the time of his father’s death free from that incum- 
brance. The plaintiff must have his costs in both the courts. — Ap- 
peal alloived. — B. L. Rep. vol. XI, p. 397. 


* 13 Moor., r. A., 333 

t 3 B. L. R. P. C., 13 12 Moor. X. A., 533. 

Vot. II. I 
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Agra, S. D. A . — The SO Ih of January, 1862. 

Present : 

M. R. Gubbins, Esq. and A, Ross, Esq., Judges. 


Case No. 147 of 1861. 

Tirbeynee Doobey and others, (Flaiutiffs,) Appellants, 
versus 

Jutta Shunkur, and Ram Kullee bis wife, 
(Defendants,) Respondents. 


Held, following the recorded opinion of the Hindoo Law Officer, that a father, who 
after dividing his property among the eons by a first marriage, retaining a main- 
tenance for himself, afterwards remarries and acquires fresh property, exceeding his 
former property in value, is competent to transfer tho property thus remaining and 
acquired, to his second wife, provided that it is done for the benefit of the issue by the 
second marriage. 

Tirbeynee and others, plaintiffs, arc sous and grandsons by a 
first marriage of Jutta Shunkur, the first defendant, and the second 
defendant, Rain Kullee, is Jutta Shunkur’s wife by a second mar- 
riage. Jutta Shunkur lias transferred to Ram Kullee considerable 
property belonging to him ; and bis issue by the first marriage con- 
test his right to do so, and sue to set the transfer aside. 

It appears that before contracting the second marriage, Jutta 
Shunkur divided his property among bis two sons by bis first mar- 
riage, retaining a moderate share for bis own use. After so doing, 
be married Ram Kullee, aud has bad a sou by her ; and plaiutiffs, 
appellants, represent that the property which be Las now transferred 
to her, comprising the reserved share of bis former estate, and other 
property since acquired by him, exceeds that which by the former 
division is assigned to them. 

The transfer to Ram Kullee was made in this manner. Ram 
Kullee sued her husband, aud he confessed judgment; and subse- 
quent thereto, the son by the second marriage was born. 

The Moousiff who first decided the case, passed a decision iu 
favor of plaintiffs, based on an opinion given by the Hindoo Law 
Officer, that the father could not thus alienate the property in favor 
of his second wife, to the injury of his sons by the first marriage. 
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On appeal to the Principal Sadder Ameen, it was urged by the 
defendants, that the transfer had been made for the beuefit of the 
issue expected by the second marriage, which issue had actually 
resulted, a son being born and alive when the plaintiffs commenced 
tlieir action. The Principal Sudder Ameen then consulted the 
Hindoo Law Officer again, enquiring whether the transfer, if made 
for the benefit of the issue by the second marriage, were lawful or 
not ? which question the Hindoo Law Officer answered in the af- 
firmative : and thereupon the Principal Sudder Ameen reversed the 
Moonsifi’s decision, and decreed for the defendants. 

Plaintiffs now prefer a special appeal on the ground, that there 
existed no issue of the second marriage when the disputed transfer 
was made ; and further, that the decree obtained by Ram Kullee, 
contained no specification that it was for the benefit of her issue. 

Judgment — 

We have referred the question put by the Principal Sudder 
Ameen to the Hindoo Law Officer, and we find that it correctly re- 
presents the facts of the case. And we sec no reason to question 
the correctness of the answer given, or of the decision thereon found- 
ed. We attach little importance to the objections taken in special 
appeal. For at the present time, the transferer, transferee, and 
their son, are all alive; aud if the speical appeal exceptions were ad- 
mitted, and the transfer admitted under the Hindoo Law, (as decla- 
red in the second bywustha,) a new transfer could at once be made, 
which would be equally injurious to the plaintiffs, appellants. We 
accordingly affirm the decision, and dismiss the special appeal with 
costs. — Agra S. D. A. Dec. for 1862, p. 71. 
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Madras, S. D. A. — The Gth of January, 1862, 

Javav Pari, Special Appellant, 

verms 

Jakee Pari, Special Respondent. 

Special Appeal No. 121 of 1861. 

The plaintiff and defendants in this case are brothers. The for- 
mer sued for the recovery of a third share of that part of the 
family-estate which had been reserved in 1812 as the share of their 
deceased father on division taken place between the father and the 
sons. The father himself died in the year 1857. 

The first defendant pleaded that the father had from motives 
of affection and gratitude for kindness shown to him in his declining 
years, bestowed his share upon the second defendant in the year 
1848, and that the first defendant is now in possession in virtue of a 
sale executed by second defendant in 1857. The second defendant 
himself, in a separate answer, acknowledged the truth of this state- 
ment. 

The District Moousiff was of opinion that the gift of his share 
by the father to second defendant was illegal, and that the three 
brothers were entitled to divide the share of their deceased father 
into equal portions. He accordingly gave judgment for the plaintiff 
with costs ; and this decisiou was confirmed iu appeal by the P. S. 
Ameen. 

The first defendant preferred a special appeal against this latter 
judgment. 

On the case coming on for hearing, it became apparent that the 
decision depended ou a point of Hindoo law which had been suffi- 
ciently considered by the lower courts. The fullwing question was 
accordingly proposed to the law officers of the Sudder Court. 

“A, the father of three sons, B, C, and D, divides his property 
with them, reserving a share to himself. Can A subsequently bes- 
tow the share thus reserved upon B, to the exclusion of C and D ? 
and after A’s death is B entitled to the property thus bestowed 
upon him by the father, or are C and D also entitled to the shares ? 

To this question the Pundits returned the following answer. 
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As a division between father and sons annihilates the latter’s 
right in the property of the former, the father is competent to 
alienate his share to any person whatever, and his sons have no 
right to object thereto. 

• For this reason, B, referred to in the question, is, after the 
demise of A, entitled to the property bestowed upon him by A ; — C 
and D are not entitled to share in it. 

Authority. 

Vijnaneswariyum Yajnavulcya says : “ But effects which have 
been given by a father or by the mother belong to him on whom 
they were bestowed. 

The law officers having thus pronounced an opinion in favor 
of the validity of the gift, by which the share of the father was 
conferred upon the second defendant, to the exclusion of the other 
brothers, the Sudder Court proceed to reverse the decision of the 
lower Courts, and dismiss the claim of plaintiff with alll costs of 
suit.* — Mad. S. D. A. Dec. pp. 1 and 2. 

Moveables given to a relation from affection, cannot be claimed 
again. — Mt. Murooat, v. Kulgundas. — Borr. Rep. Vol. I, p. 284. — 
Norton's Leading Cases, Part II. p. 316. 


Madras, S. D. A . — The 24 th of October, 1860. 


Mi'ttu-maresj, Special Appellant, 
versus 

Lakshmi, Special Respondent. 


A father is not competent to alienate his immovable property, whether ancestral or 
$df -acquired, to the prejudice of hit sons, except under urgent necessity. 

The suit has been brought for recovery of land assigned to 
plaintiff in 1831 by Vira-mutlm Reddi the father of the first and 

* See the V ynvasthds with the authorities and annotations relative to the above iu 
Vol. I. 
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third defendants and the husbaud of the second. The District 
Moonsiff discredited the evidence adduced by the plaintiff and dis- 
missed the suit. 

The P. S. gave a decree for plaintiff.* 

Judgment — the Court (present Strange and Forere) remark 
that by Hindoo law, the father, Vira-muthu Rcddi was not compe- 
tent to alienate his immovable property, whether ancestral or self- 
acquired, to the prejudice of his sons. The first and third defend- 
ants and the husband of the second defendant, it may be gatherod, 
were minors at the date of the assignment. 

Such being the case, their father could only make the assign- 
ment to the destruction of their rights under urgent necessity, and 
no such necessity has been shewn. That they subsequently con- 
sented to the plaiutiffs enjoyment of the land uuder a title adverse 
to their own does not appear. The occupation of Samigan during 
their father’s life-time would disclose no such title to them, neither 
would the subsequent occupation by their brother Kuppan. The 
registry has up to this day remained unchanged and the public evi- 
dence of title has thus continued in themselves. 

The Court are, therefore, of opiuiou that the plaintiff* s title is 
an invalid one, and in reversal of the decree of the P. S. Ameen, 
they resolve to dismiss the suit with costs. — Mad. S. D. A. Dec. for 
1860, pp. 227, 228. See the fourth edition of Strange’s Hindoo 
Law by J. D. Mayne, Esq., p. 363. 

A Hindi! having male issue cannot alienate any of the ances- 
tral property. Tandava-roya Gaunden v. Tandova-roya Gaundau. 
Mad. S. D. Dec. 12th February 1859, p. 40. — Vide Ibid., p. 362. 

Uuder the Benares law a man’s immovable property, though 
self-acquired, is not within his power of disposal so absolutely by 
gift in his life-time as to enable him to give it to one son or grand- 
son in exclusion of the rest . — Maha Sookh v. Budree. N. W. llep. 
Vol. I, p. 103. 
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Privy Council.* 

The 25th, 2Gth, 27th, ifc 28 th of June, 18G2. 

Nana Narain Rao Appellant, and Huree Punth 
Bhao, Sree Newas Rao and Bulwunt Rao 
Respondents. 

On appeal from the Sudder Dewanny Adawlut, North-West 
Provinces, Agra. 

By the Hindoo law as administered iu the North-West Provinces, a Hindoo has power 
to make a testamentary disposition in the nature of a Will. 

A disputed Will, made by a Hindoo, disposing of self-acquired estate among his family, 
established. 

Charges of fraud, forgery and perjury having been made by the Respondents against 
the Appellant, the party who propounded the Will, costs of the Courts iu India, and 
upon appeal to England, were, upon reversal of the decree of the S udder Court, or- 
dered to be paid by the Respondents. 

Lord Kingsdown : — 

The question in the origiual appeal in this case is as to the 
genuineness of an instrument alleged by the Appellant to be the Will 
of Ram, Chunder Punth, deceased, the father of the Appellant and 
respondents ; the Appellant bieng the eldest son, and tlie Respondents 
the two younger sons, of the alleged Testator. The Zillah Court of 
Cawnpore decided iu favor of the will. The Sudder Adawlut of the 
North-West Provinces reversed that decision, but held that certain 
property which the Respondents alleged to be a part of their father's 
estate belonged to the Appellant. 

Against the decision on this point, and against a determination 
of the Court with respect to the amount of the alleged Testator’s 
property, with which the Appellant is to be charged, there is a cross- 
appeal by the Respondents. 

Ram Chunder Punth in bis life-time was Sooba-dar, an officer 
of rank and distinction, in the service of the Maha-rajah, the cx- 
Ptishwa. He had accumulated a large property, and had invested 
some part of it, not very considerable in proportion to the whole, iu 
the purchase of land. 

• Present : — Members of the Judicial Committee , — The Right Hon. Lord Kiugsdown, 
the Right Hon. Lord Justice Knight Bruce, the Right lion. Lord Justice Turner, and 
the Right Hon. Sir Edward Ryan. 

Auesiort : — The Right Hon. Sir Lawrence Fed, and the Right Hon. Sir James 
W. Col vile. 
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He had two wives, three sons, and at least one daughter. He 
had a residence at Bithoor, and he had a smaller house — a Bunga- 
low, as it was termed by one of the Respondents’ Counsel, at 
Cawnpore — at the distance of about ten miles from Bithoor. 

There seems nothing in this Will which to English notions 
would appear unreasonable. The eldest son was to maintain the rank 
and position of the family ; he had issue which the younger sons 
(who had arrived at the age of manhood and appear by the Will to 
have wives) had not, and the provision seems to be such as a pru- 
dent Testator might be supposed very likely to make who was in- 
clined to found a family. 

The evidence in support of the Will is singularly strong. 

We think the circumstances of the case are strongly in favour 
of the Will. It contains such a disposition of his property as it was 
extremely probable that the Testator should make, and extremely 
unlikely that the Appellant should introduce into a forged instru- 
ment. The Testator was of great age. He had placed his eldest 
son in his place with respect to the management of all his affairs 
in his life-time. He might very naturally desire to keep together 
in his family the wealth which he had acquired by his own exertions, 
and to prevent its dispersion by division amongst his sons. His 
eldest son had issue, his other sons had none ; and he had the ex- 
ample of his master, the Peishwa, to follow, who had adopted a 
son and made a Will in his favour. The witnesses in favour of the 
Will are in general less open to exception than is usual in Indian 
cases, and some of them entirely unexceptionable. The Zillah 
Judge who has seen them has come to an opinion in favour of the 
Will, and appears to doubt whether the opposition to it is really 
the spontaneous act of the Respondents 

Their Lordships are of opinion, that the reasons assigned by 
the Sudder Court for its judgment are quite unsatisfactory. The 
view which they take of the original appeal makes any consideration 
of the cross-appeal unnecessary. It must of course be dismissed. 
They must humbly advice Her Majesty to reverse the decree of the 
Sudder Court on the original appeal, and to restore that of the 
Zillah Court; and considering that the Respondents’ case is founded 
on an allegation of fraud, perjury and forgery, which, in their Lord- 
ships’ opinion, fails, they think they cannot do justice without ad- 
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vising, that tho Respondents should be ordered to pay all the costs of 
the suit in both the Courts below, and of both the appeals to Her 
Majesty. — Moore’s Indian Appeals, Vol. IX, pp. 9G — 99, 102, 103, 
122, and 123. 

Under the MitAksharA Law, a father can dispose of his self- 
acquired property movable and immovable, at his own will, and he 
can, by will, make an unequal distribution* of the same amongst 
his heirs. — Bawa Misser father and guardian of Mukond hall 
Misser , minor, and others (Defendants) Appellants, v. Rajah 
Bishen Perkasli Narain Singh, (Plaintiff,) Respondent. f — S. W. R. 
Vol. X, p. 287. 


Privy Council.— The 17th Mag 1873. 

Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague 
E. Smith, Sir Robert P. Collier, and 
Sir Lawrence Peel. 

On Appeal from the High Court of Judicature at Fort 
William in Bengal 4 

Rajah Bishen Perkash Narain Singh, 
verms 

Bawa Misser and others. 

Under the Mithila Law, self acquired property can be given by ita owner at hie plcaaure. 

The MitiksharA law requires the son’s consent ; but the fact 
of the son’s being in debt does not incapacitate him from consenting. 

The facts of this case and the law which arises upon them may 
be very shortly stated. Dabec Dutt Misser, shortly before his death, 
executed an instrument, whereby he gave to his only son, who was 
considerably in debt at that time, his ancestral property. His self- 
acquired property he gave to his grandsons and to his then second 

* See, however, the Chapter on Partition by a father of hie self-acquired property, 
•f* Decided by Kemp and E. Jackson J. J. t oa the 21st of August 1868. 

X From the judgment of Kemp and E. Jackson, J. J., ill Regular Appeal, No. 83 
of 1868, decided 2l8t August 1868. — 10 W. R., 287. 

Vol. II. 13 
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wife, afterwards liis second widow. At the same time lie made bis 
son the guardian of these grandsons during their minority. It was 
contended in the first place that he had no right to make this dis- 
position of Ids property, and secondly that this deed was fraudulent; 
the inteution of Dabee Dutt being that, although upon the face of 
the deed the property was given to the grandsons, it should really 
belong to the son, and that the transaction was not a real but a color- 
able one. The Principal Sudder Ameeu appears to have adopted 
this view, but their Lordships are of opinion that there was no suffi- 
cient evidence to support it. The only evidence at all poiutiug in 
the direction of that finding would be that, after the death of Dabee 
Dutt, the son remained in possession of the property, but inasmuch 
as the grandsons were minors and he was appointed their guardian, 
that possession was not inconsistent with the deed. 

The High Court reversed the decision of the Principal Sudder 
Ameen, finding that the transaction was a real one and not merely 
a colorable one, a finding in which their Lordships concur. 

It only remains then to he decided whether or not by law Dabee 
Dutt was enabled to make this disposition of bis property. The 
transaction occurred withiu the MithiH District, and the Mithili 
law would prevail. Of that law the principal authority is the Yi- 
vada Chiutfi inani, in which it is laid down in very plain terms, 
without qualification, that self-acquired property can be given l>y 
its owner at his pleasure, and subsequently it is stated that “the 
father has full dominion over the property of his father, which, 
being seized, is recovered by his own exertions, or over that which 
is gained by him through skill, valour, or the like. He may give 
it away at his pleasure, or he may distribute it." In their Lord- 
ships’ view this dictum would apply. 

But it has been argued that, under the Mitdkshard. law, the 
father could not dispose of the property away from his sou without 
the son’s consent. The Hitdkshaiu law appears to be referred to 
undoubtedly by the learned judges of the High Court as applyiug 
to this case. But assuming (what it is not necessary to decide,) that 
the Mitdkslrard law applied, and assuming the Mitdkshard law only 
to admit of the father making such a disposition with the consent 
of his son, in this case the consent of the son was given. It was 
indeed argued that because the son was iu debt lrc could not con- 
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sent, but their Lordships are of opinion that there is no foundation 
for that argument. The consent of the son was given, and in 
either view Dabee Dutt exercised a power which by law appertained 
to him. 

On these grounds their Lordships are of opinion that the de- 
cision of the court in India was right, and that this appeal must be 
dismissed with costs, and will humbly advise Her Majesty to this 
effect.— S. W. R. Vol. XX, p. 137. 


There is distinction between ancestral and self-acquired pro- 
perty under the MitAksharA law with regard to a father’s right to 
dispose of it. The fact of being an out-caste would not prevent 
him from exercising his rights as he might otherwise have done.* 
Ojodhya Persaud Singh, v. Rum Sum and others. — S. W. It . 
Vol. VI, p. 77. 


Toofanee Singh, who with his only son Jugdeep Narain formed 
a joint Hindu family subject to the MitaksharA law, executed in 
favour of Deen-dyal Laul, a bond whereby he professed to pledge 
certain family property .as security for the repayment of money ad- 
vanced to him by Deen-dyal. Default being made in repayment of 
the loan when due, Deen-dyal brought a suit on the bond against 
Toofanee Singh, and obtained a decree for the amount secured there- 
by, but not for the sale of the property. In execution of this decree, 
Deen-dyal attached and caused to be sold the right title and interest 
of Toofanee Singh in certain other family property not covered by 
the bond, and himself became the purchaser thereof, and took ex- 
clusive possession of the whole of the property. Jugdeep Narain 
then brought a suit against Deen-dyal and Toofanee Singh to recover 
possession of the property purchased by the former on the ground 
that he and his father having been members of a joint Hindu 
family under the MitAksharA law, the purchaser of the father’s 
rights and interests could obtain nothing ; and that no legal neces- 
sity existed for the loan. 

• See the Rules respecting Exclusion from Inheritance, and the precedents Ac , 1 da- 
tive thereto. 
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Held that Toofanee Singh had no individual right to any por- 
tion of the property which he could pass to a third person, and, 
therefore, Jugdeep Narain was entitled to have the alienation set 
aside, and recover possession of the property. If the judgment 
creditor had got a decree for the sale of the property pledged by 
the father’s bond, and executing such decree had sold and bought 
the property, he would have been entitled to insist on a partition 
of the property between the father and the sou* before it was deli- 
vered back. Further, if the judgment creditor, even under the 
money decree, could show in a regular suit that there was no pro- 
perty belonging to the father which he could find or reach other 
than that in which the father was jointly interested with his son as 
a MitfiksharA family, he would have a right to insist on such a 
partition as would enable him to satisfy his decree in execution. 
Or if there had been anything amounting to a voluntary represen- 
tation by the father of his having any right and interest in the 
property, or any representation of fact made by him in order to 
induce Dcen-dyal to advance the inouey, it would give rise to au 
equity between him and the creditor such as would entitle the latter 
to call on the former to divide the property with his son, so as to 
make the share of Toofanee available by the creditor to the extent 
of the loan. — Jugdeep Narain Singh (Plaintiff) Appellant v. 
Deen-dyal Laul and Toofanee Singh, (Defendants,) Respondents. 
B. L. R. Vol. XII, p. 100 ; S. W. R. Vol. XX, p. 174. Maha-beer 
Persluul v. Ram-yad Singh f distinguished. 

In a suit by four sons, members of a joint family, for deter- 
mination of right of partition of family property which had been 
mortgaged by their father ns security for a loan, and had been sold 
in execution of a decree, the father being still alive, as well as his 
second wife who was not incapacitated by age from bearing 
children. 

Held that the mortgagee could not stand in a better position 
than the father against whom the sons bad a right to require parti- 
tion of the property so far as it was ancestral. Lochun Singh and 
others v. Nim-dliavee Singh and another. — S. W. R., Yol. XX., c. r. 


page 170. 

• Thin is a doctrine which does not appear to have been expressed in any of the 
previous 1 til this side of India, hut in Bombay and Madras. 

t To be found in tho Chapter on Partition. 
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Present : 

The Honorable F. B. Kemp and F. A. Glover, Puisne Judges. 

Case No. 757 of 1864. 

BjssumbuHR Naik, (Plaintiff,) Appellant, 
versus 

Suda-SHIB Moha-PATTCR and others, 

(Defendants,) Respondents. 

Under the Mitdkflhard law, according to which the father and son are joint owners in 
the ancestral estate, the son’s power to prevent alienations by the father extends to 
Acts of waste, and uot to alienations for the payment of joint family debts and for 
maintenance of family. 

This was a suit for a declaratory decree setting aside certain 
alienations of ancestral property made by the father of the plaintiff. 

Iu special appeal, it is contended that as the parties are governed 
by the Mit&ksharA law, and under that law the father and son are 
joint owners in the ancestral estate, the alienations by the father 
without the consent of the son are illegal and void. A decision of 
the late Sudder Court, dated the 8th June 18G1,* is quoted in sup- 
port of this contention. 

The lower Court having found that the alienations by the father 
were made under legal necessity to pay the debts of the joint family, 
and for the maintenance of the family, we have only to consider 
whether the consent of the son was necessary, and in the absence of 
such consent, whether the sales are void. 

In the case quoted by the pleader, it was ruled that under the 
law of Mithila, the father and son are joint owners, and that the 
father can only exercise the power of alienation in the case of a 
minor son existing at the time, under circumstances of legal neces- 
sity. The Court did not go beyond this and lay down, whether a 
father could alienate for legal purposes in the case of a major son 
existing, without the consent of the son. 

We fully admit that, under the MitaksharA law which governs 
this case, the father and son are joiut owners in the ancestral pro- 


* See ante, page 03. 


Digitized by Google 



102 


PRECEDENTS OF 


[ Book i. 


perty, but we hold that the son’s power of interdiction to prevent 
alienations by the father of the ancestral estate extends to acts of 
dissipation or waste of the property only, and not to alienations for 
the payment of joint family debts and for the maintenance of the 
family. See Mitaksharl, page 179, Section X. 

We fail to see why it should be legal for a father to alienate for 
legal necessity, where a minor son exists who cannot protect his 
interests, but illegal where there is a son who has arrived at majority, 
and can exercise the power of interdiction if the father commits 
waste, but fails to do so and stands by aud allows innocent pur- 
chasers to give a good consideration for the properties. In tho 
present case, we find a father making alienations of properties of 
no great value (the suit is laid at some Rupees 131) to pay debts 
and to maintain the family. These are iudispensible duties aud 
such as no good Hindoo can neglect. The sou, eleven years eleven 
months and twenty-eight days after date of these alienations, brings 
this suit to question his father’s acts, and wholly fails to prove that 
those acts were acts of waste, or that the debts were contracted for 
an improper purpose. In fact, the suit is clearly brought to defraud 
the purchasers, and under the circumstances, we cauuot but thiuk 
that the father aud son are colluding together. 

We dismiss this Appeal with costs and interest payable by tho 
Appellant. — S. W. R. Vol. I, p. 9G. 


A Hindu died leaving a son aud grandson. Held, that the son 
could not alienate the ancestral property without the consent of the 
grandson, and that the grandson might put in his claim for his half 
share, in the event of his father wishing to alienate it. — Duya,- 
sunlcer Kasee-ram, v. Brij-vidlubh Motee-Chund. Bombay Sel. 
Rep. p. 41. Vide Morley’s Digest, Vol. I, p. 44. 
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GangA-bAi kom NArAyan-bhat DAtAr, Appellant, 

versus 

Vamanaji AbAji DAtAr, Respondent. 

In a suit to recover possession of certoia Ancestral fields sold, during tlie absence of 
the defendant, who was united in interest, by his father, to the plaintiff, in consider- 
ation of money advanced by her, out of her stri-dhun, for the purpose of building the 
family house, of which the defendant iiossessed himself after his father’s death : Held 
that the defendant, by retaining possession of the house, ratified the act of his father, 
and elected to take the house in lieu of the ancestral fields, the sale of which was 
declared to be valid, and possession thereof given to the plaintiff. 


The original suit was instituted by GangA-bdi, on tbe 1 9th of 
January 1862, to recover from tbe defendant certain fields, which 
bad been sold to her by bis father, AbAji, for Rs. 250, by a deed of 
sale dated tbe 3rd of Bh&dra-pada Vadya, Shake 1781 (A. D. 1859) ; 
and were, she alleged, in her possession till the month of Choitra, 
Shake 1784, when the defendant deprived her of them. 

The defendant, in his writteu statement, alleged that the fields 
in question were in the possession of his father up to the time of 
liis death, and since theu in his owu possession, that the plaintiff 
was his paternal aunt, and resided with his lute father, with whom 
he (VAtnanaji) was on bad terms ; that liis father bad no right alone 
to sell tbe fields which were ancestral property ; that be did not 
know that bis father bad passed tbe bond ; that bis father was not 
in such circumstauces as to be obliged to incur debt ; and that the 
deed sued upon might be without any consideration. 

The following decree was made (by the High Court) : — The 
Court is of opinion that the respondent’s father, AbAji BApuji DdtAr, 
bad full power to alien the field called Savreh, that field not having 
beeu ancestral property. -f The Court is further of opiuiou that the 
said field, called Savreh, and the two other fields found to be ances- 
tral property, were aliened by Abaji Bapujt Datar for a family pur- 
pose, namely, to provide the funds necessary for building a family 
bouse ; and that the respondent, by possessing bimself of the family 


* Present : Weatropp and Tucker, Judges. 

f But see the Principles (iu Vol. I,) with respect to self -acquired immoveable property. 
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house, built with the fuuds, so provided, has precluded himself from 
disputing the propriety of that alienation, even so far as regards the 
two fields which have been found by the District Judge and Munsif 
to be ancestral estate. 

This Court, accordingly, reverses the decree of the District 
Judge and the Munsif ; and declares the deed of sale (exhibit No. 3), 
dated the 3rd of Bhidra-pada Vidya Shake 1781, to be valid ; and 
directs possession of all of the property, sued for, to be given to the 
appellant, Gaugi-bai, aud orders the costs of the appeal and of this 
suit to be paid by the respondent Appeal allowed. Reid’s Bombay 
H. C. Rep. Vol. II, p. 318. 


Where ancestral property is sold by the father, the son is en- 
titled to sue for cancclment of such sale, and the decree should 
not be that the property is aucestral, aud will pass to the father’s 
heirs on his death, but a decree cancelling the sale so far 
as it obstructs him in asserting his right and in effect declaring 
the sale to be invalid, without interfering with actual possession, 
that may have been obtained by purchaser . — Baboo Ram aud others 
v. Guja-dhur and others. — Agra Rep. F. B., Vol. I, p. 86. 

According to Sudabert Persad Sahoo v. Foolbash Koer, a sale 
of undivided ancestral property by a father without any legal neces- 
sity, and without the consent of all the co-sliarers is, under the 
Mit&kshard law, invalid. It is not valid even as regards the father’s 
share. A son going to set aside such an alienation is, according to 
that case, entitled to a declaration that the alienation is void al- 
together. The son suiug in the father’s life-time on behalf of the 
famliy may be entitled to a decree for possession. Upon what 
terms that decree should be made will, according to the decision in 
Madhoo Dyal Singh v. Golbur Singh* depend on the equity which 
the purchaser may have to a refund of the purchase-money or to 
be placed in the position of an incumbrancer, as against the joint 
family in the particular case . — Hunooman Dutt Roy and another 
v. Baboo Kishen Kishor Narayan. — B. L. R. Vol. VIII, F. B. 
p. 358;— S. W. Rep. Vol. XV, F. B. p. 6. 


* Ante, page 84. 


Digitized by Google 




Chap. n. ] CO-ORDINATE RTOHT, ITS EFFECTS, Ac. 


105 


Under the Mitaksbaril law, a single member of a family is 
empowered to sell immovable property for the purpose of paying off 
family debts only where the sous and grandsons are minors or other- 
wise incapable of giving their consent. 

Where the sale of landed estate by a siugle member is set aside 
because made without the son’s consent, the son can only get pos- 
session on repayment of the purchase-money which was applied to 
the liquidation of the debts. — Muthoora Coonwaree v. Boot it n 
Singh.— S. W. Rep. Vol. XIII, p. 31. 


A sou may sue to obtain declaration that sales by his father, 
without his consent, are, as against him, void and inoperative to pass 
or to affect any rights possessed by him in the property, and also 
that property still in his father’s hands is ancestral, and cannot be 
alienated, except under circumstances recognised by the M>t£kshar& 
law as justifying alienation, and with the consent of those whose 
eonseut is by that law requisite. — Kanth X (train Singh v. Prem 
Loll Paurey. — S. W. R. Vol. Ill, p. 102. 

Where property in which two members of a Hindoo family aro 
jointly interested is sold in order to raise money for the payment 
of a debt jointly contracted by both, the son of one of them can 
not sue to recover his own, or his own father’s, share in the absence 
of the other. In such a suit, if it is alleged that the father is 
connected with the institution of the suit with a view to defraud 
creditors, an important issue is raised which should be tried and 
decided. — Slteo-ckurn Karain Singh v. Chukrun Pershad X arsing 
Singh.— S. W. R. Vol XV, p. 430. 

A member of an undivided Hindoo family living under the 
Mit&kshari law, in his father’s life-time, brought a suit for a de- 
claration of his future right to one-sixth share in a portion of the 
immovable property of the family, and to set aside an alienation of 
it by his father, ns having been made without legal necessity. Held 
that no such suit was maintainable. — Raol Gorain v. Teza Gorain, 
B. L. R. Vol. IV, p. 90, 

According to the Mitdksharfi law, a sou has a right during the 
life-time of his father, to set aside alienation of ancestral property 

Vol. II H 
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made without his consent. His cause of action arises from the data 
when possessiou is taken hy the purchaser. — Aghory Ram Surug 
Singh v. J. Cochrane. — B. L. R. Vol. V, p. 14. 


A, a Hindu, subject to the MitaksharA law, sold his right and 
interest iu the undivided ancestral estate of his family without the 
consent of his co-sharers, aud not for the benefit of the estate, but 
iu order to pay oft' a personal debt. The sale was by auction to 
an innoceut purchaser for value. Held that, in a suit brought 
within twelve years from the date ou which the purchaser obtained 
possession, the sons and graudsous of A, deceased, were entitled to 
recover possessiou without making any refund of the purchase 
money. — Nathu Lull Chowdry v. Clutdi Sahi. — B. L. It. Vol. IV, 
p. 15 aud S. W. It. Vol. XII, p. 440. 

Limitation can be pleaded as a bar to a suit to set aside an 
alienation by a grandfather, the cause of action iu such a case arising 
not from the dute of the grandfather’s deuth, but from the date of 
the alienation. 

The right of an unborn son to sue does not give a perpetual 
right of actiou. When neither waut of enquiry nor mala Jules is 
shown, the existence of lega. u ecessity must bo presumed, and the 
acts of the guurdiuu considered to be the acts of the minor. 

Quaere. — Whether the same rule strictly applies to the relation of 
the head of the family, and his descendants holding vested rights 
in his estate, in regard to alienations by the head of the family to 
which the descendants did not expressly consent. — Seetul Persad 
Singh v. Gour Dyal Singh. — S. W. R. Vol. I, p. 283. 

In a suit by a sou to annul an alienation of ancestral pro- 
perty by his father, onus is not on the son to prove the absence of 
necessity for the sale, but on the purchaser to prove the existence 
of the necessity. — Jugdel A’arain Suhuye v. Lalla Ram Proktuh 
aud others. — S. VV. R. Vol. II, p. 292. 
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Calcutta, S. D. A. — The nth of September, 1859. 

Present : 

C. B. Trevor, and E. A. Samuells Esgt's., Judges, and 
H. V. 13 ay ley Esq. Officiating Judge. 

Gopaul-Dutt Pandf.y for self and as Guardian of 
Chuttoou-bhooj Pandey, heirs of Juggo- 
MOHUN Pundit, (Plaintiffs), Appellants, 
versus 

Gopaul-Laul Misser and others, 

(Defendants,) Respondents. 

Held, that the consent of nephews to the sale by the uncle of his sharo of ancestral 
property ia requisite, neither according to the MihfUahard, nor to the Hindoo law as 
current in Mithild. The consent of sous and grandsons is alone necessary to the sale, 
by the father, of ancestral property. The principle of the distinction, as stated in 
the Mittfkshard, is, that a ton has an inchoate light in the possession of his father 
from the time of his birth, whereas a nephew has no right at all in the ancestral pro* 
perty in the possession of his uncle, until after the death of the latter. 


Judgment — 

In this case the special appeal lias been admitted to try whether 
the Judge has not erroneously held that the consent of nephews is 
necessary to render valid alienation of property under the MithilA 
law. We consider it quite clear from the Mit&kshartf, Colebrooke, page 
210, para 3, and from Macnaghten’s Hindoo Law Vol. I, page 40, that 
the consent of nephews is not requisite under either the MithilA or 
Mitdkshard Law, but those whose assent is necessary are sons or 
grandsons. The principle of the distinction is explained in the 
passage from the Mitdkshard, cited, viz., ‘that a son has a right on 
his father’s property from the time of his birth ; whereas a nephew 
can have no right until after the death of the party from whom he 
inherits.’ 

The special respondent’s pleader has been unable to show us 
any authority of Hindoo law, or any precedent in point, opposed to 
this view. 

We, therefore, decree the special appeal, with costs of special 
Respondents. — S. D. A. Dec. for 1859, p. 1314. 
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Calcutta, S. D. A. — The 14^ of March, 1859. 

C. B. Trefor, Esq. Judge, and H. V. Bayley, Esq., offg. Judge. 

Gopaul Singh, Plaintiff, 
versus 

Bheekun Laul and others, Defendants, Petitioners. 

Held, that plaintiff suing for 1 04 annas of a property and averring possession of 6|, can 
only sue for 4 annas. Held, that where parties agreed to a decision according to the 
Mithilit law, the specific authorities of that law, aud not those of MiU£ksliar&, should 
be cited to support a by waatd. 

Held, that as the Hindoo law only contemplates the illegality of a father's alienation 
without a son’s consent, in certain cases, a suit by a nephew against his uncle’* 
alienation was wrong ; and, further, was not referred to in the bywastA relied on. 

Held, that tile Judge's dictum, that a deed must always speak for itself, was incurred, 
and that in many cases its terms are to be interpreted by the surrounding circum- 
stances of the case. 


Plaintiff, alleging that his father and uncle had illegally alienated 
certain ancestral property to his prejudice, l>y two sales, sued to 
set aside those sales, aud for possession of so much of the property 
as was not in his possession. 

On special appeal by plaintiff to the Sadder Dewanny Adawlut, 
the case was remanded on the 23rd of October 1857, (page 1506,) 
with this order : “ The Judge, in confirming the decision of the Lower 
Court against plaintiff, has applied a precedent cited in Macnaghteu’s 
Hindoo Law, Vol. II, page 312, and decided this case with reference 
to the doctrine therein laid down. It is urged in special appeal 
that the case in question is a Bengal case, and, consequently, of no 
authority in the present one, which is in Tirhoot, whithin the 
province of Behar. We admit the plea and remand the case, iu 
order that it may be tried according to the law and precedents iu 
forpe iu Behar.” 

The Zillah Judge on this asked the Provincial Pundit at Patua, 
“whether a father iu Zillah Tirhoot can, under any circumstances, 
alienate any portion of ancestral property, according to the Hindoo 
law.’’ The Pundit replied, that a father could do so iu case of a 
famine, for the maintenance of his family, for ancestral and funeral 
debts, bis own or children’s marriage, and debts incurred for religious 
acts. The Judge states : “the Puudit adds, ‘this opinion is accord- 
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iug to the Hindoo law, current in MithilA; Zillah Tirhoot, province 
Behar, and the MitAksharA’.” The Pandit then cites two authorities, 
both from the Mit&ksharA. The Judge then held that the deeds did 
not disclose the necessity required by Hindoo law. He at the same 
time remarked that the deed must speak for itself, and from it 
nothing can be gathered to support in any way defendant’s assertions. 
The Judge, therefore, decreed the appeal of plaintiff. 

Defendant appeals specially to this Court, urging three grounds. 

On the first point, we consider the Judge’s decision clearly wrong; 
for, if the plaintiff's plea of possession of the 6£ annas is proved to 
be groundless, his claim, so far as is founded upon that possession, 
can at most be for the 4 annas, and not for the 10$. 

On the second point, we think that the Pandit, when, as it is 
admitted by both parties before us, the MithilA law was to govern the 
case, should have supported his opinion by the books acknowledged 
as authorities of that law, such as the VivAda RatnAkara, VivAda 
ChintAmani, VyavahAra ChintAmani, the Smriti-sAra, and other 
MithilA works, (Vide Macnaghten’s Preface, page 22,) and not as he 
has done by citations from the MitAksharA. It has been pressed on us, 
on the other hand, that the MitAksharA i3 of equal weight with tho 
MithilA Law Books; but, we think, where the special MithilA law 
is clearly contemplated by the Court and the parties as governing the 
case, and that law has its own authorities, though they may happen 
to agree with the MitAksharA, they should be cited aud acted on. 
Further, it has still more strongly been urged that the decision iu Vol. 
II, Select Reports, Sudder Dewauny Adawlut, 28th July 1813, 
page 74, and that in Vol. VI, page 132, referring to the case in 
page 71 of Vol. VI, show that by the Hindoo Law current in the 
same district of Tirhoot, such alienations as this are valid. Without 
going into the details of the cases, we think it enough to remark 
that, to the east of the Gunduck, in one part of Zillah Tirhoot, 
the special MithilA law prevails, and iu that part to the west, 
another law, viz., the MitaksharA ; and in fact, if we required more, 
to show the erroneous and incomplete nature of the bywastA in that 
case, it is to be found in the fact that a copy of a bywastA by the 
same Pandit, filed in this case, shows he has applied the penal 
MitbilA taw, and held that under it alienations, by a father, cannot 
be made without the son’s consent. 
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On the third point, the pleadings and the judgment of the 
Judge clearly show, that the plaintiff sued partly as son and partly 
as nephew, to set aside his father’s and uncle’s alienation, and that 
the uncle’s alienation was not even referred to in the by wastA. 

We would further remark that the Judge is in error in writing 
that a deed must always speak for itself. Its terms may and should, 
in many cases, be interpreted and explained by the surrounding 
circumstances of the case. 

We remand the case to the Judge, to re-try it with reference 
to the foregoing remarks. — S. D. A. Dec., for 1859, p. 294. 

Held that a nephew is not competent by Hindu Law to object 
to any alienation of ancestral property directly or indirectly made 
by his uncle . — Ounga Deen Raxvot v. Madhoo Soodun and othera 
Agra Rep. Vol. III., A. <J. p. 4. 


Calcutta, — H. C. A . — The 16 lh of September 1872. 

Before Sir Richard Couch, Kt, Chief Justice, 
and Mr. Justice Ainslie. 

Baboo Nund Coomar Lall and another (Plaintiffs) 
versus 

Moulvie Razeeooddeen Hossein and others (Defendants).* 

Baboo Nund Coomar Lall and another (Plaintiffs) 
versus 

Stud Ruzaoodeen Hossein and others (Defendants).* 

Baboo Nund Coomar Lall, and another (Plaintiffs,) 
versus 

Moulvie Abdool Lutif, and others (Defendants).* 

Id execution of a decree against A, a Hindu, living under the MitAkshani, hit right, 
title, and interest in a certain property, part of which he had acquired as heir to his 
nephew and cousin, was sold. A suit brought by A's sons to obtain possession of 
their share of the property, on tho ground that the debt for which the sale was held, 
had not been incurred under a legal necessity, was dismissed so far as it related to 
the part of the property which A had inherited collaterally. 


* Regular Appeals, Nos. 62 of 1871, and 41 and 42 of 1872, from a decree of its 
Subordinate Judge of Patna, dated the 30th December 1873. 
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Accordiug to the Mitdkshard, a son cannot prevent alienation by his father of property 
which the latter has inherited collaterally. The restriction upon the father’s power 
of alienation only applies to the grandfather's property. 

Couch, C. J . — The plaintiffs in this suit are the sons of Laek- 
ram Lall, ami the cose in the plaint was that Laekram Lall held a 
share iu the Mehal Jehaugeer-pore Munkurpaul as ancestral pro- 
perty, two-thirds of which share were the share of the plaiutiffs, and 
one third was the share of their father. 

It appeared that of the share of 2 annas 1 d. GJc. held by 
Laekram, he directly inherited from his father or graudfather 12Jd., 
aud the remainder he inherited collaterally from the widows of two 
of his brothers and of a nephew. 

Two questions were raised in the appeal : first, whether the sale 
of the plaintiffs’ share was justified and was biuding on them ; — 
secondly, whether, if it was not, the plaiutiffs were entitled to a decree 
iu respect of the property which Laekram inherited collaterally. 

There was no evidence how or for what purpose the debts 
which were said to have been paid off with the borrowed money 
were contracted. The evidence is altogether insufficient to establish 
a case iu which a mortgage by a father of ancestral property would 
be binding on his sons. 

It is therefore necessary to decide the second question, whether 
the plaintiffs are entitled to a decree in respect of the property 
which Laekram inherited collaterally. In the Mitakshara, Ch. I, 
s. I, v. 3, heritage is said to be “ of two sorts, unobstructed, or li- 
able to obstruction. The wealth of the father or paternal grand- 
father becomes the property of his sous or of his grandsons in right 
of their being his sons^or grandsons, aud that is an inheritance not 
liable to obstruction. But property devolves on parents (or uncles,) 
brothers, aud the rest upon the demise of the owner, if there be 
no male issue ; and thus the actual existence of a son aud the sur- 
vival of the owner are impediments to the succession ; aud, on their 
ceasing, the property devolves on the successor iu right of his being 
uncle or brother. This is an inheritance subject to obstruction.” 
V. 27 of the same section which was much relied upon in the 
argument for the appellant, where it says: — “Therefore, it is a 
settled point thut property iu the paternal or ancestral estate is by 
birth” must be considered to refer to inheritance uot liable to obs- 
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traction ; what is described in v. S, as becoming the property of 
sons or grandsons in right of their being sons or grandsons. They 
do not by birth acquire a right in property to the succession to which 
by their father there is an impediment, and which he may never 
succeed to. V. 33 says : — “ In respect of the right by birth to the 
estate, paternal or ancestral we shall mention a distinction under a 
subsequent text.’'’ In a. 5, v. 9, it is said : — " So likewise the grand- 
son has a light of prohibition if his unseparated father is making a 
donation, or a sale of effects inherited from the grandfather ; but 
he has no right of interference in the effects which were acquired by 
the father. On the contrary, he must acquiesce because he is 
dependent.” And v. 10 is; — “Consequently the difference is this: 
although he may have a right by birth in his father’s and in his 
grandfather’s property, still, since he is dependent on his father in 
regard to the paternal estate, and since the father has a predominant 
interest as it was acquired by himself, the son must acquiesce in the 
father’s disposal of his own acquired property ; but since both have 
indiscriminately a right in the grandfather’s estate, the son has a 
power of interdiction if the father be dissipating the property.’* 
According to these texts the restriction upon the father’s power of 
alienation only applies to the grandfather’s property, v. 8 and 11 
of the same section confirm this, and so also does v. 5 of s. 5. 

Doubts have been raised on this question by commentators, 
and the arguments on each side are stated iu Colebrooke’s Dig., 
Vol. II, Madras Ed., p. 274 where the author is of opinion that the 
rule of equal dominion vested in father aud son only applies where 
the property has regularly descended. The state of the question 
is very well stated iu West and Buhler, Bk. 2, Intro, p. 19 : — "An- 
cestral property, as amongst descendants, comprises property trans- 
mitted iu the direct male line from a common ancestor, aud accre- 
tions to such property made with the aid of the inherited ancestral 
estate.*’ Thus, in the case of a father, head of a family, property 
inherited from his father or grandfather, is ancestral property, how- 
ever acquired by its previous possessors. On the other hand, pro- 
perty inherited by him from females, brothers or collaterals, or 
directly from a great-great-grandfather, appears to be subject to tho 
same rales as if belf-acquired. Ancestral property', in fact, may be 
said to be co-extensive with the objects of the aprali-bandka-dd>j<x 
or unobstructed inheritance. 
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What appears to be the result of the text of the MitiksharA 
and the better opinion among commentators is supported by two 
decisions. In Rdyadur NaLlatauibi Chetti v. Rdyadur Mukunda 
Chelti * it was held that a suit by a son against his father to 
compel a division of immovable property inherited by the latter 
from his paternal cousin could not be maintained. And in Jowahir 
Singh v. Guyau Singht, .it was held that a son cannot control his 
father’s act in respect of a property, the succession to which is liable 
to obstruction ; and it is only in respect of property not liabld to 
obstruction that the wealth of the father and grandfather becomes 
the property of his sons or grandsons by virtue of birth. 

We concur in these decisions. The decree of the Court below 
must be reversed as to two-thirds of 12£d. of the property in suit, 
and it must be decreed that the plaintiffs do recover two-thirds of 
12Jd. of the property claimed in the plaint, with mesne profits and 
costs of suit in proportion. 

A similar decree will be made in the appeal No. 41 of 1872 
between the same parties, and in appeal No. 42 of 1872 where the 
suit was against another purchaser. 

Costs of the appeals to be borne by the parties in proportion. 
Decrees modified. B. L. R. Vol. X, pp. 183 and 188-193 and 
S. W. R. Vol. XVIII, p. 477. 

A son cannot control his father’s act in respect of the succession 
to which he is liable to obstruction. It is only in respect of property 
not subject to obstruction that the wealth of a father or grandfather 
becomes property of his sons or grandsons by virtue of birth.— 
Jowahir Singh v. Gtiyan Singh and others.-— Agra H. C. Rep. 
Vol. IV, p. 78. 


Vol. XI. 


* 3. Mad. H. C. Rap, 455. See Partition, 
t 4 Agra H. C. Hop. 78. 


15 
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Bombay, S. D. A.*— The 19</i of September, 1839. 

A.mrut Row Trimbuck Pkhtay, 
versus 

Trimbuck Row Amrutayshwur and another. 

In this case, it was ruled that a son’s share of ancestral pro- 
perty, specially appropriated for his maintenance, is not attachable 
in satisfaction of his father’s debts, during the life-time of the 
latter.— Sel. Rep. p. 218. Morley’s Digest, Vol. I, p. 41. 


Calcutta, H. C. A.— The 30 th of January, 18GG. 

Present : 

The Honorable C. B. Trevor and F. A. Glover, Judges. 

Goor ScRUN Dass, (Plaintiff,) Appellant, 
versus 

Ram Surun Bhugut and others, (Defendants,) Respondents. 

According to the Mitdk*hard Law, sons have a veated interest in ancestral property, 
which interest ia saleable at any time in satisfaction of claims against them. 

This suit arose in this wise. — Chuttaree Bhugut, the original 
acquirer of the property, left two sons, Ram Suhae aud Sheo Suhae — 
the first, who is now alleged to be ‘non compos mentis,' had sons, 
Ablakee and others ; the last (who is dead), left also sons. Ram 
Surun and others. These sons of Ram Suhae aud Sheo Suhae 
borrowed money from, aud executed a deed of mortgage to, one 
Mawliessur Dyal on the 12th of November 1858, and he sold his 
interest to Goor Surun Dass, the plaintiff, in November of the 
following year. 

Goor Surun foreclosed, and then sued for possession of the 
mortgaged property. He got a partial decree only, the sons of Ram 
Suhao being declared to have no right on account of their father’s 
insanity. The plaintiff then brought his suit against Ablakee and 
the other sons of Ram Suhae for the money lent, and obtained a 

* Present ; Pyue and GroenhiU,/urfy«. 
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decree on the 29th of May, 18G3, which was confirmed afterwards 
by the Jugde on appeal. 

In execution of this decree, Goor Surun prayed for the sale of 
his debtor’s reversionary right iu the ancestral estate then held by 
their father Ram Suhae Bhugut. This was refused by the Principal 
Sadder Ameen, and the present suit was brought to cancel this mis- 
cellaneous order, and to declare the debtor’s right saleable. 

The Lower Court has now decided that the rights in question 
are not ‘existent,’ but are contingent on an extremely uncertain 
event, that is, the survival of the father by the sons, and that they 
are not, therefore, legally saleable. 

The decree-holder appeals against this decision, and urges that, 
according to the MitAksharA system of law which confessedly governs 
this case, sons have from birth a vested interest in ancestral pro- 
perty, and that such interest is saleable at any time. 

There can be no doubt, we observe, that this is a correct exposi- 
tion of the law as it prevails under the MitAksharA system, and that 
sons can, at their pleasure, force a father, however reluctant, to 
divide with them property obtained from a paternal grandfather, 
(nde Colebrooke’s MitAksharA, Chapter I, Section C). This right 
accrues to a son from the time of his birth, and is not, therefore, 
one contingent on the father’s death, or upon any uncertain event; 
it is a vested right claimable at any time during the father’s life. 

It may be, as argued by the respondents’ pleader, that no case 
of the kind is to be found in our books; but the principle is, we 
consider, indubitable, and we have no hesitation in declaring it 
There is no necessity for our going further than this, or for stating 
the effect of our decision on the properties claimed. 

It is sufficient for the purposes of this case that we lay down the 
general rule, as, with the exception of Sheo Surun, none of the 
respondents have appealed. 

With reference, however, to this respondent who claims through 
his ancestor, Bhayabul Singh, to have purchased the entire right, 
both of Ram Suhae and of his sons, in Mouza Pachoonda before the 
passing of the plaintiff’s decree, we think that the case must be 
remanded for enquiry. 

For the rest, we reverse the decision of the Principal Sudder 
Ameen, and declare the sons of Ilatn Suhae to have a vested right 
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in the ancestral property, which is liable to sale in satisfaction of 
any claims against them. 

The costs of this appeal will be paid by all the respondents 
except Sheo Surun Roy, whose case is remanded. The costs of that 
portion of the suit will follow the result of the enquiry now ordered. 
— S. W. R. Vol. V, page 54. 


Admitted Legal Opinions. 

Without the consent of his legitimate son, a man cannot alienate anj part o! his in* 
movable property. 

A widow having an adopted son cannot, without his consent, alienate any portion of the 
estate which belonged to her husband. 

Q. 1. Is a landed proprietor at liberty, having a son born in 
lawful wedlock, to bestow bis whole or a portion of his landed estate 
by gift to his son by a woman of another class, or to a stranger, 
without the consent of his legitimate son ? 

R. 1. “ Though immovables or bipeds have been acquired by 
a man himself, a gift or sale of them should not be made by him, 
unless convening all the 6ons.'' “ By favour of the father clothes 
and ornaments are used, but immovable property may not be con- 
sumed, even with the father's indulgence." 

According to the above quoted texts of Manu, Yajnyawdlkya, 
Nareda, and Devala, the father is incompetent to give, sell, mort- 
gage or make other alienation of his bipeds and immovables, where 
a legitimate son is living, without his consent. The father is com- 
petent to make a gift to his illegitimate son sufficient to provide 
him with food and raiment, though there he a legitimate son alive. 

Q. 2. Subsequently to the death of the Raja, his widow 
adopted a son and put him in possession of all the property left by 
her husband. Shortly after, she, without the sanction of her adopted 
son, assigned a portion of the estate, by a deed of gift, to a stranger. 
In this case, is such gift legal and valid ? 

R. 2. According to the doctrines of Kdtydyana aud Yajnya- 
walkya, the widow is incompetent to make a gift, mortgage, or sale 
of any property, excepting such as she may have received from her 
affectionate kindred, without the sanction of her adopted son. 
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Bareilly Court of Appeal.— Macu. H. L. Vol. II, Chapter viii, 
Case 26. 


An ancestral landed estate cannot be given to one son, to the exclusion of the sons of 
another son. 

Q. A landed proprietor had two sons, the eldest of whom died, 
leaving two sons. Subsequently he ( the proprietor) disposed of his 
entire ancestral estate, consisting of movable and immovable pio- 
perty, by a deed of gift in favor of his secoud son. In this case, is 
the gift legal or otherwise ? 

R. He is incompetent to make a gift of the immovable estate 
which devolved on him from his forefathers, to his second son, with- 
out the consent of his eldest sou’s sons, and the deed of gift is null 
and void. He is entitled to give jewels and other movables, though 
inherited from the grandfather. This is conformable to the Vivdda - 
nttnakara, Mitalcshara, and other authorities. 

Authorities. 

Yajnyawalkya : — “ The ownership of father and son is the same 
in land which was acquired by his father, or in a corrody, or in 
chattels.” 

“ The father has no power to make an unequal partition, or to 
make a gift, of the ancestral property. This is the doctrine of the 
Vivdda-ratndkara." 

“They who are born, and they who are yet unbegotten, and they 
who are still in the womb, require the means of support : no gift or 
sale should, therefore, be made.’’ 

Yajnyawalkya : — “The father is master of the gems, pearls, 
and corals, and of all other movable property : but neither the father 
nor the grandfather is so of the whole immovable estate.” 

Zillah Bhagulpore, April 7th, 1819. — Macn. H. L. Vol. II, 
Chap, viii. Case 3. 


Sale of a man's entire property allowable under what circumstances. 

Q. Can a person, having a son, a daughter, and a wife, sell his 
whole ancestral landed estate to a stranger? 
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i R. If a father, having sons and other heirs, sell his entire pa- 
trimonial immovable property without their consent, or without ex- 
treme necessity, such as to render the sale necessary for the purpose 
of the family support, the sale is void and illegal ; but under such 
necessity the act is allowable. This opinion is conformable to the 
Vivdda-chintamani, Vivdda-ratndJcan i, Vivddu-chandra, and other 
authorities. 

Authorities. 

Cdtydyana : — “ A wife or a son, or the whole of a man’s estate, 
shall not be given away or sold without the assent of the persons 
interested ; he must keep them himself ; but in extreme necessity, 
he may give or sell them with their assent ; otherwise, he must at- 
tempt no such thing : this has been settled in codes of law. Except 
his whole estate and his dwelling-house, what remains after the food 
and clothing of his family, a man may give away, whatever it be, 
whether fixed or movable ; otherwise it may not be given.” 

“ If the sons and the family cannot be supported without sell- 
ing the whole real estate, or if the father, reserving such portion as 
may suffice for the maintenance of the family, sell the entire patri- 
monial landed estate, the sale is good and legal.” 

Duya-blidga : — “ But if the family cannot be supported without 
selling the whole immovable and other property even the whole may 
be sold or otherwise disposed of.” 

Zillah Nuddea,* May 12th, 1817. — Uacn. H. L. Vol II, Chap, 
xi. Case 22. 


The gift of & man's own acquisition is valid, th ough made on his death-bed, if he was of 
sound disposing mind at the time. 

Q. A Hindu, having a uterine sister’s son living, made over his 
entire estate, consisting of movable and immovable property, which 
be had acquired by dint of his own industry, by gift to a woman 


• Although this is a Bengal case, yet the opinion delivered in the reply seems to be 
according to the other schools, and not of the Bengal school, where a father has absolute 
power to dispose of property immovable as well as movable, auceatral as well as acquired, 
without the consent, nay to the prejudice, of his son aud son’s son. 
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whom he kept as a concubine. At the time when the deed of gift 
was executed, he was afflicted by illness, which terminated in his death 
two days afterwards. In this case, is the gift legal ; or supposing it 
to be void and illegal, will his entire property devolve on his sister’s 
son ? 

R. Supposing the person alluded to iu the question to have 
made over his self-acquired real aud personal estate by gift to his con- 
cubine while his uterine sister’s son was living, aud presuming him 
to have been, at the time when the deed was executed, of sound 
disposing mind, in that case the alieuation is good aud valid; other- 
wise it has no validity, and the sister's son will inherit*. 

Manu says : “ He may give it away at his pleasure, or he may 
defray his expenses with such wealthf.’’ 

Nareda : “ Though generally his own master, what a man does 

while disturbed from his natural state of mind, the wise have de- 
clared not done, because he is not then his own master.” 

Patna Court of Appeal. — Macn. H. L. Vol. II, Chap, viii. 
Case 39. 


A gift by a father of his entire property to one daughter is legal, though he may have 
mother daughter, and brother's Bon. 

The other daughter, if unmarried, is entitled to have the expenses Of her nuptials de- 
frayed. 

Q. 1. A person having two daughters, a brother’s son, and a 
son who was an outcast, verbally conferred his entire estate, consist- 
ing of movable and immovable property, on one of his daughters. 
In this case, is the gift good aud legal ? 

R. Supposing that the person alluded to, through paternal 
affection, verbally alienated his whole lauded and other property to 
one of his daughters, while his other daughter, a nephew, and an 
outcast son were living, the alienation is legal, and the persons above 


* This opinion, and the one which preceded it to the like effect, must be received 
with some degree of qualification. It has been laid dowu as a general principle by Mr. 
Coiehrooke in hie treatise on Obligations and Contracts, Book IV, § 645, that “ by the 
Hindu law, a gift or gratuitous contract, made by a person afHicted with an incurable dis- 
temper, is void. His equanimity being disturbed, he does not possess the sell -control 
requisite to a valid act aud legal disposal of his property." It follows, that to uphold a 
gilt, made on a death-bed, there should be the dearest proof of sound disposing miud, to 
repel any presumption which might exist to the contrary. — Note by Sir W. Macnaghtcn. 

t This text is not ot_Manu, but of Vri/iaspati. 
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named have no right to the property, as is laid down in a text of 
Ydjnyawalkya: — “ They who know the law of gifts declare, that 
things once delivered, a3 the price of goods sold, as wages, for the 
pleasure of hearing poets, musicians, or the like, from natural affec- 
tion, as an acknowledgment to a benefactor, as a nuptial gift to a 
bride or her family, and through regard, cannot be resumed.*" This 
is conformable to the Mitdhshard and other authorities. 

Q. 2. Supposing the gift to be illegal, and the outcast son dead, 
and that there are two daughters and a brother’s son of the donor 
living, which of these survivors is entitled to the inheritance ? 

R. 2. Whatever property is given to a daughter, the gift is 
legal ; for it insures the production of benefits, as Vyasa says : " A 
gift to a daughter is productive of an eternal enjoyment of benefit, 
and also to a brother." — The other survivors have no right of suc- 
cession ; and if the other daughter be a maiden, she is only entitled 
to such portion of the property as may suffice for the necessary ex- 
penses of her nuptial ceremony. 

Zillah Agra, March 9th, 1813. — Macn. H. L. Vol II, Chap, viii, 
Case 43. 


Responaa Prudentum. 

NACHARUMMAH and another, v. Sashummah and another. 

The deceased Venganah, besides his son Singree, left surviving 
him the defendant Sashummah his wife, a daughter, two daughters- 
in-law, and a fraternal sister-in-law, — all widows. In his last 
illness he directed that after his death, a certain sum with his 
accounts and bonds being first given to his son, the residue of his 
property should be divided equally between him and the five widows. 
This was accordingly done ; and the son having since died, the two 
daughters-in-law, above alluded to, claim to be entitled to share 
what he has left, as against the defendant Sashummah, the mother 
of Singree deceased. Qu. as to their right 1 


* This is not a text of Y&jnawaVcya, but of Ntirada. See Dig. Yol. ii. p. 291. 
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Ansvser. 

The deceased Venganah, having a sou, had no right to make the 
distribution stated. 

Remarks. 

By law, as received in the school that follows the M itdlcshard, 
Smriti-Chandrikd, and Mddhavya, a father is restrained from giving 
away immovables, without the concurrence of his sous : but he is not 
precluded from disposing of movables at his discretion. (Mit. on 
Iah. Ch. i. Sect. 1. § 27.) Considered then as a gift, the distribu- 
tion alluded to, which seems not to have concerned land, should not 
have been deemed invalid. No doubt, the mother (and not the 
sisters-in-law) was entitled to succeed to the sou’s property. 

Stra. H. L. Vol., II, (2nd Ed.) pp. 8 and 9. 


ZlLLAH OF SARU.V. 

(A) Ram Titwitkiil Tevaree, (B) Lat. Ram Tevaree Appellants, 

versus 

(C) Four sons of Chuttur Tevaree, (D) Ico Lal Tevaree 
Respondents. 

Ruggoo Nath, deceased, was the father of A, C, and D. A is 
the father of B. It appears that C and D having instituted in the 
Zillah of Sarun a suit against A and B, claiming certain lands on the 
ground of their having been assigned to A by deed in writing by 
their father Ruggoo Nath, contrary to the Sh&stra, obtained a decree 
in their favor by the decision of the Registrar, which was confirmed 
in appeal by the Assistant Judge. The appeal of A and B to the 
Provincial Court not being admitted, they petitioned the Sudder 
Dewanny Adawlut for a special appeal ; upon which that Court re- 
ferred to their Hindoo Law Officers the following questions, arising 
from the case as above stated, with the pleas urged by the ap- 
pellants. 

1. Supposing Ruggoo Nath to have acquired the lands in dis- 
pute by mean3 of ancestral property, could he in that case, assign 
them by deed to one of his sons, to the exclusion of the others ? 

Vol. II. 16 
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2. Supposing them to have been not ancestral, but of his own 
acquisition, could he do so ? 

In answer, the Pundits replied, 

That, under the circumstances stated, the father, in either case, 
was not competent to assign over, by any means, the lands in ques- 
tion to one son, without the consent of the others ; a father not hav- 
ing power either to give or sell without the consent of his sons, 
whether land or slaves, though acquired by himself, much less where 
they have descended to him. And for this they referred to the text 
of Manu, cited in the MiUksharS, Vyavah&ra Mddhavya, Vira 
Mitrodaya, Vyvtfda Tindava, &c. &e. 

Communicated by Mr. Sutherland. — Stra H. L. Vol. II, (2nd Ed.) 
page 10. 


LATCHEME-NADA, V. VlSVA-NADA S.— 

The Defendant, and the husband of the Plaintiff being brothers, 
and undivided, and their mother dyiug, the defendant, in the 
absence of his brother, made a gift of laud on the occasion of her 
death, equal to two mercalls of seeds, to one Annavaraloo Sashura- 
buttoo ; he, the Defendant, being at the time in possession of the 
family property. Quest. Was the gift good as against the absent 
brother, unauthorized by him ? 

Remarks. 

See Mit. on Inli. Ch. I, sect, i, § 28, 29. The gift being made 
for the spiritual benefit of a mother's shade, and, so far as appears, 
being not excessive for that purpose, according to the religious 
notions of the parties, seems to come under the description of indis- 
pensable duty, for which one brother is competent to make a valid 
gift, without the consent of the other, — it could not, therefore, be 
re-called. The action, however, does not appear to have been brought 
for this purpose, the donee being no party to the suit ; but for that 
of charging the whole gift against the donor’s share of property; 
in which view also the maxim cited from the Mit&kshar& is adverse 
to the Plaintiff’s claim, which goes to disallow this disposal of pro- 
perty as for the common concern. C. 
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It may be remarked, in addition to the observations, that, had 
the Plaintiffs husband been a minor at the time of the grant in 
question, it would have been clearly good, without his consent, 
which he would not, during minority, have been competent to give. 
(Mit, on Iuh Ch. I, Sect. i. § 28, 29.) It does not appear that he 
was a minor ; but it is stated that he was absent at the time, which 
would be equally material, as connected with the occasion of the 
grant ; being the death of tho mother, whose ceremonies could not 
conveniently wait. Minors and absentees staud, iu many respects, 
in point of Hindu law, on the same footing. T. A. S. 

Stra. H. L. Vol. II, (2nd Ed.) p. 339. 


Teroovande-poram Chrishx ama-chariar, By his Vakeel, 
Seshadru Iyengar, 
versus 

Alamalamman, by his Vakeel, Syed Kusseemoodeen Cawn. 

We seud you copy of the genealogical table in this cause ; and 
you will let us know which of the parties is to be considered as heir. 
If the proprietor of a property authorize another to take possession 
of it, and perform his funeral ceremonies after his death, and die, 
leaving an heir at law, is the latter thereby disinherited ? 

A n8wer of the Pundit. 

The gift by the owner in his life-time was competent ; and 
takes effect upon his death. 

Remarks. 

Tli is is a consequence of the power of giving ; which is not 
restrained, unless in the case of land, the owner having male issue 
living ; or in that of tho whole property, leaving the family thereby 
destitute (Jagan-nAtha’s Digest, Book II, Ch. iv, ver. 4, 5, 7, 9, 
14, 18.) According to the Smriti-SAra, cited by Jagan-nAtha, 
(Vol. ii. p. 118.) a gift of the whole estate is valid, but sinful. In 
the case of laud, however, the gift would be invalid, if the heir 
were a lineal male descendant, and did not consent. Mit. on Inh. 
Ch. I, Sect, i, § 27. C. 

Stra. H. L. VoL 11, (2nd Ed.) pp. 5 and 6. 
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Zilla of Vizaoapatam.— 17</i of December, 1808. 

The family of the deceased, a Hiudoo of the Bauyau tribe, con- 
sisted of his wife and the widows of the two sons dead without leav- 
ing issue ; when, being at the point of death, he caused to be drawn 
two instruments under two several dates, purporting, that nothing 
should be given to his elder daughter-in-law, except the jewels she 
had worn during the life of her husband ; but that the younger oue 
should have some of the movables, besides her ornaments ; and that 
all the rest of his property, movable and inmovable, should belong, 
in certain specified proportions, to his blood relations, his servants, 
and his widow. — Are these instruments valid ? And, if not, in 
what manner are the three widows, i. e. the widow of the deceased, 
and his two daughters-in-law, living together, to divide the estate? 

Remarks. 

A disposition of property made under influence of anger, as 
of any other violent passion, disturbing the intellect, is by law invalid. 
But the objection must appear from other circumstances than the 
mere fact of the diposition being different from that which the law 
would have made without it The whole property in question was 
vested in the father, and he, having no surviving male issue, was not 
restricted by law from disposing of immovables, as well as movables, 
at bis discretion. Whatever was not so given away by him would 
devolve by inheritance on his widow, and, after her death, on his 
legal heirs ; and, according to an opiuion which is supported by the 
author of the Vaijayanti, a commentary on Vishnu, the widows of 
sons, who died before their father, are entitled to succeed to him. 
But this doctrine, on which alone the daughters-in-law could fouud 
any pretensions to participate, is not generally received in the 
schools which follow the Mitdkshard. C. 

Stra. H. L. Vol. (2ud Ed.) pp. 14 and 15. 
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The Calendar* of a village adopted a son, who married, and 
died, in the life-time of his father. The father subsequently died, 
having previously to his death given his rneerasee in trust, for the 
support of a daughter, a sister, and the widow of his deceased son, 
who were all living with him at the time. And now the daughter- 
in-law claims it as hers. The Pundit (Ausoory Alagasingara 
Charloo,) reported, that the disposition by the Calendar was a com- 
petent one, and the claim set up by the daughter-in-law not main- 
tainable. 


Remarks. 

There was nothing in the law to prevent the mau disposing of 
his property by gift, (which this trust is) for the support of the 
women, in any manner he judged proper. And even, had he made 
no such gift, still, according to the doctrine prevalent in the school of 
llitaksbaii, the daughter would have inherited, in preference to the 
sou’s widow; though the author of the VaijayanU, aud a few other 
writers, hold otherwise. C. 

Stra. H. L. Vol. II, (2nd Ed.) p. 234. 


♦ The Calendar is he to whom belongs, in villages, the function of reading and ex- 
pounding the Punch&nga. Punchdnya (compounded of puncha, five, and unga , members,) 
'ignifying a book treating on astrological subjects, under fivo particular heads, it is the 
province of Brahmins. Every Hindoo village has one, who receives, as his compensation, 
* portion of the produce, which is called his mceramc. In some villages it is hereditary. 
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SECTION II. 

THB SCPREMACK AND CONTROL, OP THE FATHER OVER FAMILT-PROPERTT, 
AND, IN CASS OP HIS ABSENCE, DISABILITY", DEMISE, OR ABDICA- 
TION, OF ms ELDEST OR ANOTHER SON QUALIFIED. 


Calcutta, S. D. A . — The llth of June, 1850. 


Present : 

Sir R. Barlow, Bart, W. B. Jackson and 
J. R. Colvin, Esq., Judges. 

Case No. 3 of 1849. 

Chutter Dharee Laul, Appellant, (Defendant with others, 
absent in appeal,) versus Bikaoo Laul, Pauper, 
(Plaintiff,) Respondent. 


It ia not competent to a son, even in the provinces where the law of the Mitikshari 
prevails, to bring a suit for possession of an ancestral estate, and mutation of names, 
as on exclusive proprietary right duiing the life-time of his father, on the ground 
that the father had made an illegal alienation of the estate by a sale without the bob’* 
consent, and that not only was the Bale illegal on that account, but that the father 
had, by making it, divested himself of his own interest in the estate. A former 
decision by a single J udge of the Court, to the contrary effect, overruled. 


The Principal Sudder Ameen’s decision is, ia substance, as 
follows : — “ Plaiutiff sues for possession, partition and registry of 
property, as detailed below, and for wasilat thereof, estimating the 
value of the suit at 5,101 rupees. — First, For his share in mouzahs 
Deoree and Dhunkee, pergunnah Gho, purchased by Chutter-dharee 
Laul, appellant in case No. 3. — Second, For a similar share in 
mouzah Seeora, pergunnah Cherand, purchased by the appellant in 
case No. 22.” 

“The defendants plead that the plaintiffs father sold to them 
his property, with plaintiff's consent, in order to pay off debts con- 
tracted for the expenses of the marriages of his daughters and sons; 
that, at the time of the sale, the plaintiff was present at the execu- 
tion of the deed with his father, and engaged with him in complet- 
ing the sale. He, however, made no objection to the sale, either at 
the time of mutation or registry of the deed.” 
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“ On the other hand, it having been clearly proved by the deci- 
sions and other documents filed by the plaintiff, that plaintiff's father 
was a bad-character, and alienated the disputed property which was 
ancestral ; that plaintiff objected to the sale at the time of mutation, 
and that plaintiff’s father cannot, under the MitSkshari, sell or 
alienate ancestral property, without the consent of his son. It is, 
therefore, ordered, that the case be decreed in favor of the plaintiff.” 

Judgment — 

Appellant proceeds to argue the case as to the sale of village 
Dhunkee ; and urges that, whether the sale be good or bad, during 
the life-time of his father, the plaintiff has no title to possession, nor 
even to come into court to claim such possession ; and further, that 
the mother of Nund-koomar is still alive ; that Gobind Shevuk may 
have other children ; aud, in such case, the division between the 
plaintiff and his half brother Nund-koomar, in half shares, would 
prejudice the rights of other children born subsequent to that divi- 
sion, which, of itself, preclude the Court from granting a decree to 
the effect now sought. 

In answer, it is pleaded that a father and son possess an equal 
right in ancestral immovable property (see page 75, Select Report, 
Sadder Dewanny Adawlut, Volume II., Sham Singh, appellant, 
venue Musst Omraotee, respondent*) ; and it is argued that as the 
father by making the sale, has divested himself by his own act of 
his right, the plaintiff is the only legal claimant to the property 
is suit 

On these points, we have to observe that a suit for possession 
and mutation of names, as on exclusive proprietory right, is the suit 
before us, not a suit to declare the sale by father of ancestral pro- 
perty, without consent of his son, to be illegal. 

We are clearly of opinion that, during the father’s life, the 
plaintiff caunot institute such an action as is now brought. 
We, therefore, reverse the decision of the lower Court, and give 
judgment in favor of the appellant with costs. The respondent’s 
pleader has produced as a precedent in support of his case, the Re- 
port at page 175 of the Sudder Decisions for 1845, wherein it was 


• Ante page 44. 
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ruled by a single judge (Mr. Rattray) that a plaint, similar to the 
present, is admissible, and a decree in concurrence with that of the 
Principal Sudder Ameen was passed for Ram Gholam, the plaintiff. 
We, however, cannot concur in the principle of that decision. — S. D. 
A. Dec. for 1850, p. 282. 


Calcutta, H. C. A. The 3rd of May, 1867. 

Present : 

The Honorable H. V. Bayley and Shumbhoo-nath Pundit, Judges. 


Case No. 2527 of 1866. 

Sheo Ruttun Koonwur, (Defendant,) Appellant, 
versus 

Gotjr Beharee Bhukut aud others, (Plaintiffs,) Respondents. 


Where one member of a joint family claims a property as separate, the onttt is on him 
to prove his allegation. 

Under the Mitilkshani law, an alienation by a son without the father’s consent is 
invalid. 

Bayley, J .— The pleas taken in special appeal are, in our opi- 
nion, valid. 

These pleas are that the burden of proof has been wrongly 
put by the Lower Appellate Court upon defendant, special appellant, 
and that the alienation by one brother without the direct participa- 
tion of the father and in his life-time was invalid. 

Plaintiff sued for a house at Bhagulpore, alleging title by a 
purchase from Gopee and Laul Beharee, the sons of one Luchmun. 
The original purchase was in the name of Gopee alone. Defendant 
is an auction-purchaser at a sale in execution of the rights and in- 
terests of Luchmun, the father, and Laul Beharee, the son, both 
j udgment-debtors. 

The Lower Appellate Court, admitting that the family lived 
jointly at Mirzapore, states that it is not shewn by defendant, special 
appellant, that the house at Bhagulpore was connected with the 
joint family or otherwise than separate. 
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But with the presumption arising from the status of the family 
being admittedly joint, it was not on defendant, but on plaintiff 
who sued for the house at Bhagulpore as a separate property, to 
prove that it was so. 

Nor could the property be alienated under Mitdkshar& law by 
the sons without the consent of the father then living. 

We, therefore, decree this appeal with costs. We reverse the 
decision of the Lower Appellate Court, and remand the case to bo 
tried with reference to the above remarks. — S. W. R. Vol. VII, p. 449. 

Babjee Bau.al, v. Ramajee Narayun Kurmukur 

In this case the Kulkarn of a village was sold to the respondent 
by the owner with the consent of the co-parcener (appellant’s 
father,) then absent, and the respondent was ousted of possession by 
the appellant; it was held that the sale was good as against the 
appellant, his father being allowed a right of action to set aside the 
alleged sale, if false. — Borr. Rep. Vol. II, p. 642. See Morley’s 
Digest, Vol. I, p. 44. 

Alienation made by a Hindu with the consent of his son, can- 
not, under the AlitAksharA, be questioned by the grandson. — 
Burraik Chutteo Sing and another v. Gridharee Sing and others. 
S. W. Rep. Vol. IX, p. 337. 

A deed of sale (where full consideration is paid) executed by 
a member of a Hindu family, acting de facto as the guardian of his 
minor brothers, is not valid by reason of the father being alive at 
the time. 

Where a guardian sells part of an estate, and applies the pur- 
chase-money to the expenses incurred in a suit uudertakcu and 
found in fact to be for the benefit of the whole property, the sale 
is valid. — Gunga Per shad and others v. Phool Singh and others.— 
S. W. Rep. Vol. I, p. 106. 


Vol. II. 


IT 
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Admitted legal opinions. 

Partition without the father's consent is illegal, but with his consent binds him, 
though absent at the time. And without his consent does not bind the son who 
made it. 

Q. 1. A person had three sons, the youngest of whom abs- 
conded from his family house, and the father went towards Biudra- 
bun to make inquiry after him. His other two sons reclamed 
at home. In this case, is the eldest son competent to exercise 
proprietary right over the landed and other property ? Supposing 
the eldest in this interval to have adjusted the proportion of his 
father’s share of the joiut property by means of arbitration, iu this 
case, is the adjustment complete and binding? 

R. 1. Iu the absence of the father, who proceeded to Bindra- 
bun to inquire after bis missing son, the eldest son is competent 
to manage his assessed lauds and his other property, in virtue 
of which he may exercise proprietary right over it*. But any 
partition of joint property made by means of arbitration without 
the father’s permission, cannot be considered as lawful. 

Q 2. If the father, at the time of his proceeding to Biudra- 
bun, verbally left directions with his eldest son to adjust the dispute 
regarding his share of the immovable property held in joint tenancy 
with his other co-heirs, and he (the eldest son) accordingly did 
so while he was absent, and the father upon his return be not 
satisfied with the adjustment, iu this case, is such adjustment good 
and binding ? 

R. 2. Supposing the eldest son, in the absence of his father, 
but with his permission expressed at the time of his proceeding 
to Biudrabuu, to have chosen an arbitrator, and to have received 


* It should not be supposed, from the doctrine laid down in this case, that accord- 
ing to the Hindoo law it is a settled uiaum, that the eldest son is alone entitled to 
manage his father’s estate, and that the other sons are to be debarred from the manage- 
ment. The law authorizes a capable Foil, whether he be eldest or youngest, to manage 
the estate ; but if each .-on claim his share of management, he is competent to do so. 
A eon who is capablo may assume the management, with the consent of the iest, 
during the father’s absence or at his death, as appears from the subjoined extract of the 
Ddya-bhdya : “ Ir not the eldest son alone entitled to the estate, on the demise of the 
co-heirs, and not the rest of the brethren? Not so; for the right of the eldest 
(to take charge of the whole) is pronounced dependant on the will of the re*t. Thus 
Narcda says : “ Let the eldest brother, by consent, Mipport the rest, like a father; or 

let a younger briber, who is capable, do so : the property of the family depends on 
ability. By consent of all, even the youngest brother, being capable, may support the 
rest. Primogeniture is not a positive rule." — Note by Sir W. Macnagbteu. 
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bis legal share of the joint property, separated by means of arbi- 
tration, such partition of tho estate is good and binding, even 
though the father after bis return wish to recedo from it. 

Q. 3. A person had an only son, who in the absence of his 
father having chosen an arbitrator, caused a partition of bis father’s 
aucestral immovable property which was held in joint tenancy 
with his other co-heirs; and the father having returned borne 
dissented from the measure, and shortly after died. The son who 
caused the partition is still living, and wishes to recede from it. In 
this case, is he competent to do so, or otherwise ? 

R. 3. The partition of tho father’s joint immovable and other 
property made by the award of an arbitrator, during the father’s 
absence, without his express permission, and to which the father 
after his return did not consent, is illegal, and on the death of the 
father, if the son wdio caused it to be made wish to recede, it cannot 
be considered as good and binding. 

Zillah Midnapore, May 25, 1818. — Macn. H. L. Vol. II, 
Chap. V, Case 4. 


Eesponsa prudentum. 

Soobummah, versus GlNECAPAH. 

On a questiou, as to the liability of the son to be sued, on 
account of property claimed by the father, bhe father living and 
amenable at the time, the Pundit (Rungachary) certified in the 
negative. 

Remarks. 

A son can only sue, or defend a suit for his father, unauthorized 
by him, if the latter be disabled by decrepitude, disease, alienation 
of mind, or the like. See a passage of Vrihaspati, as follows : "A 

kinsman (explained by Mitra Misrato mean a son, or other near rela- 
tion,) or any person who is delegated by the party, may institute or 
defend causes on the part of one who is an idiot, a madman, an old 
man, or one afflicted with disease." — If the father have retired from 
worldly affairs, the whole management of the family devolves on tho 
son ; and in such case he may of course be sued. C. 
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Right. — The father has absolute dominion during his life ; the 
children have nothing to do with the property, or the claims on it, 
till after his decease. E. 

Stra. H. L. Vol. II, (2nd, Ed.,) p. 326. 


Madras, S. D. A. 

If a Hindoo die, leaviug property, can his eldest son, being of 
age, claim the outstanding balances due to his father, without pre- 
vious application for the purpose to the co-heirs ? — Or, must he ob- 
tain a V dkalut-namah from them, to empower him ? 

Answer . — Tho elder brother should consult, on the occasion, 
such of his younger ones as are of age at the time. 

Remarks. 

An elder brother may certainly take the management of the 
whole, with the acquiescence of the co-heirs ; (Mit. on Inh. Ch. I, 
Sect, iii, § 3 ; aud 2 Dig. text ix.) And if the objection be on tho 
part of a debtor, pleading the claimant’s want of authority from 
his co-heirs, the plea would be bad ; though it is presumed that, 
if he require, for his satisfaction and security, that all should join 
in an acquittance for payments made by him, he ought to have that 
satisfaction. If the objection be on the part of the co-heirs, the 
elder brother (no doubt) cannot act for them, against their con- 
sent. C. 

“ Should cousult,” &c. — That would be very proper ; but what 
answer is this to the Court’s question ? It was meant to ask, 
whether it be necessary that the elder should receive a formal com- 
mission from the other brothers, or whether he may act without it? 
The answer is that no formal commission is necessary. The elder 
brother succeeds naturally, as the representative of the father, to 
the administration of the estate ; but, by common consent, any of 
the others may do so. In the latter case, a written agreement may 
be given ; but the necessity of one is not even here absolute : the 
general notoriety of the fact is in all cases sufficient. E. 

Stra. H. L. VoL II, (2nd Ed.) p. 331. 
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SECTION III. 

ON THE POWER OP A FATHER, OR ANT CO-PARCENER, 
OVER PROPERTY UNDIVIDED, OR DIVIDED. 


Calcutta, S. D. A .—The 27 th of May, 1826. 

Present : 

W. Leycester and W. Dorin, Judges. 

Sheo Subun Misseb (son and heir of Singh Laul alias 
Dubiao Misseb, deceased) Appellant, versus 
Sheo Suhai, Respondent. 

Sale of joint landed property, situated in the district of Miraapore, by one partner with- 
out the consent of the rest, set aside as being contrary to the Hindoo law, and there 
being evident over-reaching on the part of the purchaser. 


This was an action brought by Sheo Surun Misser against Sheo 
Suhai, to recover possession of two mouzas situated in zillah Mirza- 
pore, pergunna Aroura. 

The defendant, in foinnd pauperis, replied that the land was 
worth more than Rs. 5,000, and was the joint property of his father 
and his four uncles. Had he wished it, he could not have alienated 
the land during their lives, fie never executed any kut-kubuluh or 
written obligation, such as described in the plaint. He never re- 
ceived any of the sums spoken of by him, nor petitioned the Court 
to give the plaintiff possession. The real case was this : he was at a 
loss for money to pay the Government revenue for the year 1224 
F. S., and therefore executed a written obligation of the nature of a 
mortgage deed, pledging the land for the sum of Rs. 1,000. 

The officiating J udge of the Zillah passed a decree in favor of 
the Plaiutiff with costs, directing the plaintiff to pay the defendant 
Rs. 2,056, the rest of the purchase-money. The defendant appealed, 
in formd pauperis, to the provincial court of Benares, part of the 
judgment delivered by the First, Second and Officiating Judges of 
that Court is as follows : — “The appellant’s father being alive, he 
(the appellant) had no right or power to alienate any part of the 
land, and all the deeds executed with that view, or to that effect, are 
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invalid. We, therefore, reverse the decision of the lower court, 
and give a decree for the appellant with costs.” From this decision 
the case was brought by special appeal into the Sudder Dewanny 
Adawlut. 

The Chief and Fourth Judges of the Sudder Dewanny Adawlut 
(W. Leycester aud W. Dorin) on the 27th of May 1826, recorded 
their opinions as follows. The Hindoo law, as laid down in vyavas- 
thas delivered in former cases* does not permit alienation of land, 
held jointly by several puttee-dare, or owners, to be made by one 
without the assent of the others, nor indeed does such alienation 
hold good for the alienating partner’s individual share even, without 
the assent of the rest. It is not iu the present case sufficiently 
shown that the partners had consented to such alienation, as the 
nppellant has attempted to prove. And even had their assent 
been shown, there was such evident overreaching on the part of 
the appellant, that the Court could not hold the transaction valid, 
though at the same time the respondent was clearly bound to refund 
to the appellant the money he had received, with interest. For these 
reasons the decree was affirmed with costs. — Sel. S. D. A. Rep. 
Vol. IV, p. 158. (New Ed. p. 201.) 

According to the Hindoo law, as current in Behar, an only 
son cannot be given or received in the Duttaka form of adoption, f 
and according to the same law, neither joint property nor the 
profits arising from sacrificial fees are fit subjects of transfer. 
Nund-ram, and others, heirs of Ram Sunhye Pandey, Appellants, 
v. Kaehee Pandey and others. Respondents. — Sel. S. D. A. Rep. 
Vol. Ill, p. 232. (New Ed. p. 310.) 

A, B and C were brothers, sons and tenants in common of some 
ancestral lands. A, several years before his death, by deed, gave 
his general estate to D, his sister’s son, aud had his name recorded. 
On his death, B and C sued for A’s iuterest in the undivided lauds 
and also for his persoual estate and certain villages bought in A's 

* See Civil Report*. page 232, Vol. HI, and page 71, tt jvutim, of the present volume. 
The name doctrine wag also maintained iu a Tirhoot cane wherein Itaja Ilydiannnd was 
appellant againat Jydutt Jha and other*, respondent*. The I’undit* theu also held the 
•ale of joint undivided property to be invalid, without the asaent of all the aharera, and 
not valid even for the seller'* own share, wliilo undivided. — Note bv the Reniater of tha 
Sudder Dewanny Adawlut. 

f Thia case will be found iu extenso in the Book on Adoption. 
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name, which they alleged must be held to be an accretion to the 
ancestral estate. S. D. A., affirms judgment of Lower Court, passed 
on an opinion of its Pundit. This awarded right of B and C to A’s 
share in the common villages, because, undivided, — and gift there- 
fore, thereof, illegal. It dismissed claim t.o rest, because, — sole 
acquisition (on presumable admission of plaintiffs) was inferrible, — 
and continued adverse possession of donor and donee established. 

Where B and C impugned as illegal a gift hy A to D made 
several years before his death,— It was held that on A’s death, B 
and C might recover, by suit, object of such illegal gift, — their right 
then accruing: so that, there was not adverse possession in A’s life- 
time, nor waiver of claim on the part of B and C by previous omis- 
sion to sue . — JivanLaul and others v. Ram Oovind Singh and 
others.— Sel. S. D. A. liep. Vol. V, p. 1C3. (New Ed. p. 193.) 

Agra, S. D. A — The 16 th of April 186*. 

Present : 

W. Edwards, Esq. Judge , and W. Robert, Esq. Offg. Judge. 

Tota Ram and others, (Plaintiffs,) Appellants, 
versus 

Peetum and others, (Defendants,) 

Respondents. 

He la that a property which has once been declared to be family-property, belonging to 
a Hindoo undivided brotherhood, must follow the conditions of such estates under 
Hindoo Law, and uo sharer is competent to alienate his rights without having ob- 
tained the consent of the brotherhood. 


This was a suit for declaration of right to one-half of 15 biswas 
15$ biswansees, belonging to Peetum and Ram Chund, who died 
childless, and for prohibition of division hy cancelmcnt of a sale-deed 
in favor of Chotay, to which property the plaintiffs, appellants, be- 
came entitled under Hindoo Law and custom on the demise of their 
father. 

In appeal it is urged that as the Judge admits that the share of 
one brother dying childless was divided among the family under a 
Vyavastha, he should have found that the sale of their rights by 
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the two others of the brothers who died childless was illegal, and 
that these rights were similarly subject to division amoDg the sur- 
viving members of the family. 

Judgment — 

We admit the validity of this plea. The estate, by the decision 
in the suit instituted by Motee, was definitively settled to be 
joiut family-property. It has since remained in the same condition 
undivided, and must consequently follow the conditions of such 
estates under the Hindoo Law, by which a sharer in an undivided 
estate held conjointly, is incompetent to alienate his share without 
the consent of the members of the brotherhood. Under this view, 
the sale by the brothers Peetum and Ram Chund to Chotay, the 
fifth brother, was clearly illegal. We accordingly cancel the same, 
and reversing the decision of both the Lower Courts and decreeing 
in the (plaintiffs’) appellants’ favor, decree this appeal with costs.— 
Agra, S. D. A. Dec., for 1864, p. 387. 


Calcutta, H. C. A .—The 2Zrd of April 1866. 

Present : 

The honorable F. B. Kemp and W. S. Setton-Karr, Judges. 
Case No. 207 of 1866. 

Sheo Persaud Jha and others, (Plaintiffs,) Appellants, 
versus 

Gunga Ram Jha and others, (Defendants,) Respondents. 


A suit by the guardian of minors to Bet aside an alleged alienation made by the adult 
member of a joint Ilindti family in collusion with the purchaser, and without the 
consent of his wards, is not premature. 

According to the Mithila law, such a sale is void for want of the consent of the whole 
of the heirs, and in the absence of proof that the sale was made for a legal necessity 
or for the benefit of the minors. 

This suit is not premature, as contended by the pleader of the 
special appellant. The guardian of the minors sues to set aside 
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an alleged alienation made by the adult member of a joint Hindoo 
family in collusion with the purchaser aud without the consent 
of his wards. Such suit, in the discharge of his trust os guardian, 
cau by no means bo termed premature. 

Whether the special appellant is entitled to a refund of his 
purchase-money from the adult members of the family is a point 
which we are not called upon to decide in this appeal. 

The Principal Sudder Ameen did not, ns contended, refuse to 
cousider the evidence, on the ground that there was no recital of a 
legal necessity in the deed of conveyance. The Principal Sudder 
Ameen did consider the evidence, and observe that it was rendered 
suspicious by the absence of any recital in the bill of sale. It 
is admitted that the sale is void under the Mithila law for want 
of consent of the whole of the heirs ; and there is no proof that 
the sale was made for a legal necessity or for the benefit of the 
minors. 

The appeal is dismissed with costs aud interests. 

This decision governs No. 208, which is also dismissed with 
costs aud interest. — S. W. Rep. Vol. V, p. 221. 

It is the firmly settled rule of Hindu law, resting upon the 
authority of the Mitdkshard and repeated in judicial decisions that 
a managiug co-parcener has not the capacity to alienate or charge 
the share of his minor co-parcener iu immovable aucestral property 
except for the purpose of providing for some family need or the 
performance of an indispensable religious duty, or except the aliena- 
tion or charge be for the benefit of the joint estate. — ilad. II. C. 
Vol. VI, p. 371. 

The incapacity of joint owners confers powers of alienation in 
certain cases of necessity upon the managing owner. — Koer Sheo- 
persluul Narain v. the Collector of Monghyr and others. — S. W. 
R. Vol. VII, p. 5. 

A brother acting as manager of the family property and for 
the benefit of the minors, although he has not obtained a certificate 
of guardianship under Act XL of 1858, may make a temporary alie- 
nation of the family property for necessary purposes aud the bene- 
fit of the minors. — Laluh Seetul Per shad v. Chand Khan. — N. W. 
Rep. Vol. II, p. 428. 

Vol. II. 18 
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Persons in the position of managing members and guardians 
may jointly sell part of the ancestral estate to provide for the neces- 
sities of the family . — Ramiah aud another v. Kantaya and others. 
7th December 1859. — Mad. S. D. A. R. for 1895, p. 142.* 

The manager of an undivided estate cannot alienate the shares 
of his co-parceners without their consent . — Sakhawat Hosain v. 
Trilok Singh and others. — Sel. S. D. A. Rep. Vol. V, p. 338. 

To justify an alienation of ancestral property, a legal necessity 
for the sale must be strictly proved to have existed, and such 
necessity cannot be inferred from the habits aud general character 
of a vendor . — Alittrajit Singh and others v. Rughoo-bunsi Singh 
and others. — B. L. R. VoL VIII, p. 5. 

It was held that by the law as current in Tirhoot the sale of 
joint undivided property is invalid, without the assent of all the 
sharers, and in this case the Pundits declared that, such sale was not 
valid even for the seller’s own share while undivided . — Rajah Bydia 
Kund v. Jydutt Jha. — Sel. S. D. A. Rep. Vol. IV, p. 160, note. 

Held that by the Rindfi law as current in Tirhoot, the sale of 
joint undivided property, without the consent of all the sharers is 
iuvalid . — Sheo Churn Laul and others v. Jummun Laid and 
others. — Sel. S. D. A. Rep. Vol. VI, p. 176. 

Where the validity of a sale of ancestral property is objected 
to on the ground that it was effected without the consent of all the 
members of the joint Hindu family, the objection can only be made 
by the member who did not consent. 

A member of a Hiudd family may mortgage his undivided 
share of the joint property without the consent of his co-sharers, 
in order to raise money for the benefit of the family, e. g., to pay 
debts or liquidate demauds of legal necessity. — Jugur-nauth Khoo- 
tiuh v. Dooboo Alisaer. — S. W. Hep. Vol. XIV, c. r. p. 80. 

An Undivided member of a Hindh family cannot sell a portion 
of the ancestral estate unless driven thereto by pressing necessity. 
Rama Kvtlu Aiyan, v. Kxdatturaiyan. — 11th December 1859. 


* See the fourth edition of Strange’b lliudu law, by J. D. Mayne Esq , p. 362. 
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Mad. S. A. 1859, p. 270. See also Rama Pillai and others v. 
Sreerungum Pillai and others.* 25th April 1860. — Ibid. p. 49. 

Sale of property by an undivided member is not valid, even if 
falling within the limits of his individual share, unless made under 
emergent circumstances and with reservation of the shares of his 
sons and a sufficiency for the maintenance of his wife and daughters. 
Kanakas-bhaiya Pillai v. Sesha-chala Sastri* — 8th February 
I860. Mad. S. A. R. p. 17. 


Madras, H. C.f — The 2nd and loth of December', 1863. 
Vira-svami GrAmini versus Ayya-svAmi GrAmini. 


According to the Hindoo law current iu Madras the member of an undivided family 
may alien the share of the family-property to which, if a partition took place, he 
would be individually entitled. 

There may be a valid sale of such a share upon an execution iu an action of damages 
for a tort. 

Such damages and the costs recovered constitute a judgment debt in respect of which 
the execution-credi tot’s rights are the same as those upon any other judgment for the 
payment of money. 

Scotland, C. J. — This was a suit for the recovery of two houses 
and premises numbered respectively 82 and 83, in the Chiile 
Bazaar road, which the plaintiff had purchased at a sale by Sheriff 
of Madras under a writ of fieri facias issued to recover the amouut 
of damages aud costs in an action of trespass against the defendant 
Ayya-svSmi Grdmini and others. Three issues were settled. The 
first was whether at the time of the sale the houses and premises 
were the sole and exclusive property of the defendant Ayya-svdmi 
Gr&miui, and the third, whether at the time of the sale there was 
any valid aud subsisting mortgage of the house No. 82. The Court 
disposed of these issues at the close of the case, finding the first in 
the negative and the third iu the affirmative, aud both against the 


* See the fourth edition of Strange’s Hindu Law, by J. D. Mayne, p. 3(32. 
t Present : Scotland, C. J. and Bittleston, J. 
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plaintiff. But the second issue raised a further question whether, 
assuming the houses and premises to be the property of the undi- 
vided family of which Ayya-sv&mi and the defendants Ayya-svimi 
Gramini and DevauS Ammal are members, the plaintiff - by virtue of 
such sale acquired any and what title and interest in the same; 
and upon this question we have now to give judgment. 

For the defendants it was contended as a matter of law that 
the sale by Sheriff passed no iuterest whatever in the family pro- 
perty, for that even if it had been an alienation by Ayya-sv&tni him- 
self without the consent of his co-parceners, such alienation would 
have been void and inoperative even to the extent of his own share; 
and this being a sale upon an execution in an action of damages 
for a tort was put as an a fortiori case. But we are of opinion 
that Ayya-svnmi might have made a valid alienation of his share 
and interest in the property, and that it passed under the sale in 
execution by Sheriff. As regards the supposed distinction where, as 
in the present case, the execution is for damages for a tort, we think 
that the damages and costs recovered constitute a judgment debt, 
and the right of the execution-creditor thereunder, is the same as 
upon any other judgment for the payment of money. To hold dif- 
ferently in this case would be in effect to declare the pecuniary 
immunity of all members of undivided Hindi! families not possess- 
ing self-acquired property for any wrong, however great, which they 
may commit. 

Mr. Mayne, however, mainly relied upon the general ground 
that no alienation by a member of an undivided Hindi! family 
without the consent of his co-parceners can bind even his own share; 
and he asked our consideration of several decisions of the late 
Sudder Court upon this subject. It was not disputed that the 
course of decision in the late Supreme Court since at least the case 
of Ravia-8U'amy v. Sasha-chella, aud the opinion expressed by 
Mr. Colebrooke in his observations upon that case supported the 
validity of such an alienation to the extent of the alienor’s own 
share : nor that the same rule of law prevails in Bengal. But it 
was said that there is a foundation for the rule in Bengal which does 
not exist according to the Hindi law applicable to Madras, for that 
in Bengal the share of each parcener is treated as separate even 
before partition, though unascertained. 
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In support of this the 31st section of the second chapter of the 
Daya-bhaga was referred to. But that section appears to be a quota- 
tion from Narcula, and according to Mr. Colcbrooke’s note to the 
passage it is otherwise interpreted by different compilers, and is 
generally understood as declaring the separate and independent 
right of co-heirs who have made a partition ; and certainly the 
language of the passage itself refers to a condition of separation 
to some extent. But we do fiud in Chap. XI, Sect, i, § 26, on the 
widow’s right of succession, that the author, in the course of a dis- 
cussion upon the contradictory statements of text-writers aud com- 
mentators, makes the observation that “ it is not true that, in the 
instance of re-union [and of a subsisting co-parcenery] what belongs 
to one appertains also to the other parcener. But the property is 
referred severally to unascertained portions of the aggregate. Both 
parceners have not a proprietary right to the whole. ’* This obser- 
vation, however, is used only in reply to the argument, that the 
preferable right of surviving parceners may be deduced by inference 
from the fact that “ the same goods, which appertain to one brother, 
belong to another likewise,” and that “ when the right of one ceases 
by his demise, those goods belong exclusively to the survivor, since 
his ownership is not divested.” But according to both schools of 
Hindb law the right of survivorship is not absolute, and the un- 
divided share, according to both, descends to his sons ; and it seems 
to us that the real ground upon which the widow’s right of suc- 
cession is placed in the Daya-bhaga is the authority of Vrihaspati, 
who says that “ a wife is declared by the wise to be half the body 
of her husband, equally sharing the fruit of pure and impure acts. 
Of him whose wife is not deceased half the body survives.” Adding 
by way of question " How then should another take his property 
while half his person is alive?" So that the right in truth rests 
upon the oueness of husband and wife, not upon the existence of a 
separate estate and interest of the husband in the property during 
his life. Such a separate estate as a matter of inference might be 
deduced as well from the descent of the father’s undivided share to 
sons, which is common to both schools of law, as from its descent to 
bis widow, which is peculiar to the Bengal school. It is further to 
be observed that whatever distinction there exists in this respect was 
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certainly present to tlio minds of Mr. Colebrooke and of the Judges 
who decided the cases above referred to. 

It only remains for us to notice the Sudder Court decisions to 
which our attention was called. We have looked at these cases, 
seveu in’ number, and we find that three of them expressly decide 
that one of several co-parceners may bind his own share by aliena- 
tion and that it is liable for his individual debt. These are the 
decisions to bo found at p. 222 of the Reports for 1853, at p. 235 
of the Reports of 1855, and at p. 247 of the Reports for 1860, which 
is the latest case. There are, however, in the volume for 1860, two 
decisions in which the contrary is held. One of these, at page 67, 
is rested upon the authority of the other at p. 17, and that again is 
rested upon the authority of the decision at p. 270 of the Reports 
of 1859. Looking at that case it does not seem to go the length 
supposed in two last mentioned cases : for the judgment in terms 
recognizes the power of the co-parcener to confer upon the purchaser 
a right to what might eventually fall to his share at division, and 
the suit being for the recovery of a specific portion of property upon 
au alleged division, which was disbelieved, appears to have been 
properly dismissed. As to the decision at p. 215 of the Reports for 
1854, we need only say that the Court appears to have proceeded 
upon the ground that the managing member having the control of 
the family property in his own hands could not proceed by suit and 
process to enforce his individual claim against the property. 

VVe see nothing in these decisions that materially conflicts with 
(and some of them supports) the opiuion we have above expressed, 
and Sir Thos. Strange in the first volume of his work of authority, 
at page 202 expressly says “ thnt in favor of a bond fide alienee 
of undivided property, where the sale or mortgage could not be 
sustained as against the family, such amends as it could afford 
would be due out of the share of him with whom he had dealt, 
and for this purpose a court would be warranted in enforcing a 
partition.”* What the purchaser or execution-creditor of the co- 
parcener is entitled to is the share to which if a partition took 
place the co-parcener himself would be individually entitled, the 
amount of such share of course depending upon the state of the 


* See Bnsudev Bliat v. Vcnkatesh Sanbhao. — Bom. H. C. R. VoL X, p. 139, post. 
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family. Ia this case there appear to be two brothers and a step- 
mother, and the share of each brother is a moiety. There is no 
evidence of Ayya-svami’s having sons. If he had, they would no 
doubt be entitled to shares in their father’s moiety, and so the pro- 
perty available for the plaintiff would to the extent of their shares 
be reduced ; and except in this way the existence of sons would 
not, we thiuk, affect the plaintiffs right. Having then established 
his right to an undivided moiety subject to a charge for mainten- 
ance, we might, ns in an action of ejectment in the late Supreme 
Court, have decreed to the plaintiff possession of the undivided 
moiety in both the houses, but for the mortgage that has been 
proved under the third issue ; although further proceedings should 
be necessary in order to realize to the plaintiff the actual enjoy- 
ment of the moiety. In suits under the Civil Procedure Code, the 
Court is certainly bound to take into consideration all the rights of 
the parties to the suit, whether legal or equitable, and by its decree 
to give effect to those rights as far as possible ; but we think that 
the court should confine itself to grantiug such relief as is prayed 
by the plaint. In the present case, therefore, as the suit is simply 
for the recovery of possession, and as there was at the time of the 
sale by the Sheriff and at the institution of the suit a valid sub- 
sisting mortgage of the house No. 82, entitling the mortgagee to 
possession, the Court can only decree to the plaintiff the right to 
possession of Ayya-svdmi’s share in the house No. 83. 

The plaintiff is to have the costs of the second issue, to be 
paid him by the first, third and fourth defendants. The Plaintiff 
will pay all the defendants their general costs of suit. — Mad. H. C. 
Dec. Vol. I, p. 471. 
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Madras H. C. A .• — The 22 nd of June, 1865. 


Special Appeal No- 188 of 1865. 

Palanivelappa Kaundan, Appellaut, 
vermis 

MannAru N Aik an and another, Respondents. 


A sale by a father is valid by Hindd law to the extent of his own share of the nodi* 
vided estate. There is no distinction according to the Madras school between s 
father aud other co-parceners. 


This was a special appeal against the decree of the Additional 
Principal Sadder Amin’s Court of Coimbatore in Regular Appeal 
No. 244! of 1863, reversing the decree of the District Munsifs 
Court of Bhavani in Original Suit No. 57 of 1863. 

The Court delivered the following : — 

Judgment . — In this case the plaintiff has most improperly been 
allowed by the Munsif, whose irregularity has not been noticed by 
the Principal Sadr Amin, to sue for what he calls the cancellation 
of an agreement made by his father. The real truth of the matter 
is that the 2nd defendant, the father of plaintiff, has sold land 
alleged to be family property to 1st defendant, and that, as is now 
admitted, the laud has actually been delivered in pursuance of the 
sale. It is manifest that the cancellation of the razCnamah would 
be of no use whatever to the plaintiff, and that ho ought to have 
been compelled to sue for what ho really wanted. 

In argument, treating this case as an action for the recovery of 
the land, it has been contended that a sale by tho father is alto- 
gether void, that partition for the purpose of satisfying his contracts 
canuot as in other cases he directed. The principle upon which, 
following tho suggestion of Sir T. Strange aud Mr. Colebrooke, the 
Courts have of late years satisfied the contract of one individual 
member out of the share which would come to him on partition, is 
that as the co-parcener has contracted he ought to fulfil his contract, 
that he could, if disposed, at any time, according to tho doctrine of 
tho Madras School, enforce a partition, and that it is only just that, 
where he has incurred au obligation, he shall not be allowed to 


• Present: Frero and Holway, Judge. 
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escape its effects by the allegation that his own deed was ultra vires, 
but compelled to give to his creditor all the remedies to which he 
would himself be entitled as against the object matter of his agree- 
ment It is quite clear that on the theory of the Madras School 
there is no distinction between a father and other co-parceners. 

We, therefore, refer to the Lower Court the issue : — To what 
portion of the laud sued for would the 2nd defendant be entitled on 
a partition enforced by suit ? 

It 13 accordingly hereby ordered that the Principal Sudder 
Ameen do return his finding on the foregoing issue within six weeks 
from this date. — Stokes’ Mad. H. C. Rep. Vol. II, p. 416. 


Bombay H. C . — The 18 tk of August, 1863. 

Gcndo Mahadev, Appellant, 

Ram Bhat Bin BhaiJ Bhat, Respondent. 


A member of an undivided Hindti family has power to mortgage bis own share of the 
family estate, and, if he be acting as representative and manager of the undivided 
family, to mortgage the interests of the other members of the family therein on any 
common family necessity, or for the common benefit and use of the undivided family. 


This was an action by Gundo Mah&dev to recover the sura of 
Ks. 267-7-6, alleged to be due on a mortgage bond executed by 
Narsi Bhat, a member of an undivided Hiudfi family. The pro- 
perty mortgaged consisted of a house. 

The Court delivered the following judgment : — We hold that 
Narsi Bhat bad power to mortgage his own interest in the house, 
although the family was undivided, and that, if he were acting as 
representative and manager of the undivided family, he bad power 
to mortgage the whole of the house upon any common family neces- 
sity, or for the common benefit and use of the undivided family. 
We, therefore, reverse the decree of the Court below and remand 
the case, in order that the judge may determine whether the plain- 
tiff can show that Narsi acted as representative of the family, and 
executed the mortgage under any common family necessity, or for 
their common benefit, and may pass a new decision in conformity 
with our view of the law. 

Yol. II. 19 
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The second defendant, Riun Bliat, to be at liberty to prove that 
Narsi Bhat was not acting as manager, or that there was collusion 
between Gundo Bhat and Narsi. — Bom. H. C. Bop. Vol. I, p. 39. 

The manager of an undivided Hindi! family, if acting in his 
individual capacity, can sell his own share of the family property 
only. — Ddmodhar Vithal IJari, Appellant, Ddmodhar Uari Soman, 
Respondent. — Bom. H. C. Rep. Vol. I, p. 182. 

Held that on this side of India, a member of an undivided 
Hindu family cannot, without the consent of his co-parceners, make 
a gift of his share of undivided property or dispose of it by will.— 
Oangu-bai Kom Sidhappd and another v. Ramannd Bin Bhimannd.* 
—Bom. H. C. Rep. Vol. Ill, p. 6G. 


Bombay H. C. — The 17 th December, 1869. 

TukA-rAm AmbAi-dAs, Appellant, 

RAm-chandra valad BhimannA Duugi, Respondent. 

On this side of India a member of an undivided Qiudd family can, without the consent 
of hia co-parceners, sell his share in the undivided property. 

Per curiam : — The facts found by the District Judge are— that 
Bhimannd and his sons Vithobd and Ram-chandra were an undi- 
vided family, and that Bhimannd with the consent or acquiescence 
of Vithobd, but without Ram-chandra’s consent, sold the family 
house to the plaintiff. Under these circumstances the Judge has 
awarded a half-share of the house to the plaintiff, who appeals, on 
the ground that he is entitled to the whole house. On the other 
hand it is contended for the respondent that the sale was invalid, 
since a member of an undivided family cannot, without the consent 
of his co-sharers, alienate even his own share of the family property. 
The authority relied upon in support of this proposition is the case 
of Oangu-bdi v. Ramannd (supra.) We think that the decision in 
that case went no further than to declare that a member of an 
undivided family cannot, without conseut of co-parceners, make a 
gift of his share, and that it in no way affected the previous decision 

* See Baaudev Bhat v. yeukatesk Saiibhao. Bom. II. C. R. YoL X, p. 139. Post 161. 
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of this Court that a member of an undivided Hindu family can sell 
his own share of the family property. DdmodJiar Vithal v. Ddmo- 
dhar Hari (supra.) We hold, therefore, that the sale to the plain- 
tiff is valid as regards the share of Bhiraano&, and invalid as regards 
the share of Ram-chandra. We accordingly amend the decree, by 
decreeing two-thirds of the house to the appellant. — Decree amend- 
ed. — Bom. H. C. Rep. Vol. VI, p. 247. 


Agra, S. D. A. — The 28 th of March, 1864. 

Present : 

W. Roberts, Esq. Offg. Judge, and F. B. 

Pearson, Esq. 0*t'g. Extra Judge. 

Byj-nath Singh and others, (Plaintiffs,) Appellants, 
versus 

RamesuUR Dyal and others, (Defendants,) 

Respondents. 

In provinces where succession among Hindus is governed by the Benares Shdsturs, 
alienation of joint property, even to the extent of the alienor's own share, invalid, 
but if the property be partitioned, the trauefer is legal. 

The plaintiffs, who are co-heirs in mouzah Bhoj-pore and other 
mouzahs of Kureeat Mithoo, in zilla.li Azimgurh, sue to avoid a deed 
of sale made in favor of the defendant, Sheo Qholam Singh, by one 
Rameshur Dyal also a co-partner. They allege that as the seller is 
childless, the sale by him is invalid. 

The Moonsiff, finding the plaintiffs and the defendant Rameshur 
to be of one family, and the defendant to be without issue, ruled 
that the sale was invalid, and decreed the claim in favor of tho 
plaintiffs, the co-partners. 

The Judge has reversed the decision on the ground that the 
seller who is of an age to have issue, is not controllable in respect 
of the alienation of the property by the co-parceners. He finds by 
some precedents, (of which one* only need be cited here as appli- 

* No. 24 of 1859, dated 10th of July I 860 . Mnhesli Pandey and othora, verms 
Bhugwuut and others, North Western Provinces Vol. XIV, page 463. 
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cable to the case), “ that the seller has the undoubted right to 
transfer his property in any way he pleases ” 

In appeal it is contended that the sale, being an alienation of 
joint family-property by a childless co-partner, is invalid under the 
Hind 6 Law. 


Judgment — 

We find ourselves compelled to remand the case for a distinct 
finding as to whether the property in suit is joint or divided, as the 
validity of the transfer depends upon the determination of this 
point. 

It is observed in that decision that the consent of the nephews 
is not requisite under either the Mithild or Mitdkshard Law to 
reuder the alienation of ancestral property valid. The principle of 
the distinction is explained in the Mit&kshard cited (V., page 210, 
paragraph 3,) and from Macnagh ten’s Hindu law, Vol. 1, page 46, 
viz., “ that a son has a right in bis father’s property from the time 
of his birth, whereas a nephew can have no right until after the 
death of the party from whom he inherits.” 

We observe, however, that it is not stilted whether the property 
was undivided or partitioned, though it is inferrible from the report 
at page 934 of the 30th May 1837, of this case which was remanded 
on the date, that it was divided property. It ha*, we remark, been 
long ruled by the precedents cited, that the alienation of joint pro- 
perty is invalid, even to the extent of the alienor's share, except 
when made with the assent of the rest of the co-partners. The 
first of these cases is governed by Mithild law; the second a Mir- 
zapore case by Benares Law.* In both, the MitnksharS is quoted 
as the authority, the principle being that partition is necessary for 
the ascertainment of individual rights, (“ is the act of ascertaining”), 
and that until division has taken place, transfer is invalid. Although, 
therefore, “ Hindoo Law does not permit alienation of land held 
jointly by several puttee-dars or owners to be made by one, without 
the assent of others, nor indeed does such alienation hold good for 
the aliening partner's individual share, even without the assent of 


* Nundram and others, vtrtm Kashee Pandey, Select Report*, Vol. Ill, page 232, 
affirmed on ltoviews, Vol. IV, page 71. Sbeo-aurun Minser, icrstit Sheo-auliai, Report*, 
Vol. IV, page 160. Antt p. 133. 
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the rest,” yet such alienation does hold good if the property is 
divided, as is evident from the ruling of the Calcutta Sudder Court 
in the case of Gopaul Pandey, and the doctrine laid down in the 
decision of this Court in the case quoted by the Judge. 

But in the absence of a distinct finding that the property hero 
in suit is partitioned, (although it would seem from an expression 
at the commencement of the Judge’s decision that it is so), we feel 
ourselves precluded from pronouncing upon the validity of the sale.* 

We annul the decision of the Judge who will proceed to find, 
nccording to the rule above laid down, whether the property here in 
suit is divided, and decree the validity or invalidity of the sale ac- 
cording to the status of the property ; providing at the same time 
for the costs of this appeal. — Agra, S. D. A. Dec. for 1864, p. 299. 


Calcutta, H. C. A. — The 30th of July, 1869. 

Before 

Sir Barnes Peacock, Kt., Chief Justice. 

Mr. Justice Kemp, Mr. Justice L S. Jackson, Mr. Justice 
Macphersou, and Mr. Justice Glover, Judges. 

SadAbart PrasAd SAhu, (one of the Defendants,) 
versus 

Fool BAsh Koer, Mother and Guardain of 
Hari-nAth PrasAd, Minor (Plaintiff,) and others (Defendants).-}- 

A member of a Hindti family, tiring under the UUdithard law, and haring joint family 
property, died entitled to an undivided share in such property, leaving two widows, 
him surviving. The widows were sued in their representative capacity in respect of 
debts incurred by him during his life-time, on his own account, and decrees were 
obtained against them. In execution, an interest in certain portions of the joint 
family property, to the extent of the share to which the deceased was entitled in 
his life-time, was sold, and the auction-purchasers obtained possession of it. 


* The Hindoo Law Officer’s ruling is to the effect 11 that if the vendor had lived 
separately, and provided his food and clothing separately, and been personally in possession 
of the property in suit, he was at liberty to alienate it." 

The land in suit is ruled to be altogether and solely in possession of the vendor. — 
Decision of the Sudder Dewanny Adawlut, N. W. Provinces, 18(10, page 464. 

+ Regular Appeal, No. 165 of 1865 (and analogous cases), from a decree of tho 
Subordinate Judge of Sarun, dated the 9th April 1866. 
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field, that the ahare of the deceased did Dot at hie death pass to hie widows, but that 
(there being do male issue) it passed to the remaining members of the family 
by survivorship, and could not be rendered liable to the debts of the deceased in a 
suit against his widows. 

Qinrre, whether those who take the share by survivorship, are liable for the debts of 
the deceased to the extent of his share. 

A member of a joint Hindti family has no authority, without the consent of his oo- 
■harers, to mortgage his undivided Bliare in a portion of the joint family property, 
in order to raise money on his own account, and not for the benefit of the family. 

The following questions were referred to the Full Bench by 
Mr. Justice Kemp and Mr. Justice Markby : — 

Markby, J . — In this case, having regard to the difference of 
opinion expressed in the cases of Damodhur Vithul Hari v. Da- 
modhur hari Somalia Gondoo Mohadev v. Ram-bhat Bin Baboo 
bhat(2), and Palani-velappa Kaundan v. Mannaru Naikan{3), 
on the one hand, and that of Cosserat v. Sudahurt Pershad Sahoo(4), 
on the other, — we refer the following questions to the consideration 
of the Full Bench : — 

Bhagwan Lai, a member of a Hindd family, living under the 
Mit&kshara law, and having joint family property, died entitled to an 
undivided share in such property, and leaving two widows, Mahesi 
Koer and Mussummat Parhati Koer, him surviving. After the death 
of Bhagwan Lai, his widows were sued in their representative capa- 
city in respect of debts incurred by him in his life-time on his own 
account, and not for the benefit of the joint family, and decrees 
were obtained against the widows in that capacity. In execution 
of one or more of these decrees, an interest in certain portions of 
the joint family property, to the extent of the share to which 
Bhagwan Lai was entitled in his life-time, has been sold by auction, 
and the purchasers have taken possession. Can the nephew of 
Bhagwan Lai, who is one of the surviving members of the joint fami- 
ly, recover from the purchasers possession of the interests which they 
have purchased, or any part of them ? 

Bhagwan Lai, in his life-time, executed an ordinary zuri-pedigi 
mortgage in respect of his undivided share in a portion of the joint 
family property, in order to raise money on his own account, and not 

(1) 1 Rom. H. C. Rep., 182. Ante p. 146. (8) 2 Mad. K. C. Uep., 416. Ante p, 144. 

(2) 1 Bom. H. C. Hep., 89. Ante p. 145. (4) 3 S. W. R, 210. Ante p. 36. 
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for the benefit of the family. Can the nephew of Bhagwan Lai 
recover from the mortgagee, without redeeming the same, possession 
of the mortgaged share, or any portion of it ? 

The following is the judgment of the Full Bench, on the first 
question, delivered by 

Peocock, G. J . — The parties to this suit not having consented 
that this Bench should decide the whole of the case upon regular 
appeal, it is necessary for us to decide the question which has been 
referred to us by the Division Bench. 

The question is : “ A member of a Hindu family living under 
the MitSkshari law, and having joint family property, died entitled 
to an undivided share in such property, leaving two widows him 
surviving. After his death, his widows were sued in their represen- 
tative capacity in respect of debts incurred by him during his life- 
time on his own account, and decrees were obtained against the 
widows. In execution, an interest in certain portions of the joint 
family property, to the extent of the share to which the deceased 
was entitled in his life-time, was sold, and the auction purchasers 
obtained possession of it. Can the nephew of the deceased, who is 
one of the surviving members of the joint family, recover posses- 
sion of such interests, or any portion thereof, from the auction 
purchasers ? ” 

It is stated that the widows were sued in their representative 
capacity, and that the sale took place under a decree against them 
in their representative capacity. We must assume that the sale took 
place under decree in that suit. The certificate of sale simply says 
that the rights and interests of the widows were sold ; but assuming 
that the widows were sued in their representative capacity, the certi- 
ficate must be considered to apply to such property of the deceased 
as they took in their representative character. It is contended that, 
under section 203 of the code of Civil Procedure, the execution-cre- 
ditor was entitled to seize Bhagwan’s share of the undivided joint 
estate and to sell it The Section is as follows : — “ If the decree be 
against a party as the representative of the deceased person, and 
such decree be for money to be paid out of the property of the de- 
ceased person, it may be executed by the attachment and sale of any 
such property.” But I apprehend that the meaning of this is, that 
where tho decree is against a representative of a deceased person. 
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aud the decree is for money to be paid out of the property of 
the deceased, it must be paid out of such of the property of the 
deceased person as passed to the representative. If, for ins- 
tance, under the English law, au executor should be sued for a debt, 
and a decree obtained against him, I apprehend that, as a general 
rule, you could not, under that decree, seize property which passed 
to the heir, aud not to the executor. 

Whatever may be the construction of section 203, the property 
■which was seized in execution and sold was not the property of the 
deceased person at the time it was seized. It was his neither legally, 
nor equitably, nor had his heirs any legal or equitable interest what- 
ever in it 

According to the Mit&kshar& law, if a member of a joint un- 
divided family dies without a sou, and leaving a brother, his widow 
does not take his share by desceut. If he leaves a son, the son takes 
by descent ; but if be leaves only a widow, the survivors take by 
survivorship, aud they hold the property which they take by sur- 
vivorship, legally and equitably for themselves, and not in trust for 
the heirs of the deceased. The deceased’s heirs have no interest 
either legally or equitably in the share which passes by survivorship 
to the surviving cosharers. 

That the estate survives, and does not pass to the widow by in- 
heritance, has been held by the Privy Council to be the law. They 
held that, in the absence of a son, the share of a deceased member of 
a joint family, under the Mit&kshard law, does not go to the widow or 
to the person who would be next heir of the deceased if the widow 
were not in existence. It appears to me to be clear that the pro- 
perty seized was not the property of the deceased in the hands of his 
widows as his representatives, nor was it property over which the 
widows had any power whatever, or with regard to which they bad 
any legal or equitable right ; it was property which belonged wholly, 
both legally aud equitably, to the survivors. If the deceased had left 
a son, his interest would have gone to the son as his heir, and then 
his interest, no doubt, would have been assets in the hands of the 
son for the purpose of paying the father’s debt. 

If the survivors who take the property by survivorship are 
liable to pay the debts, they can only be made liable by a suit 
against them, and not in a suit against the widows. If survivors 
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are liable to payment of debts out of the property taken by sur- 
vivorship, it is ouly just and reasonable that they should have au 
opportunity of showing that no debts were due. If they were sued 
for the debts in consequence of their taking the interest of the 
deceased by survivorship, they might show that the deceased left 
no debts. 

It is unnecessary for us to decide whether, uuder a decree 
against Bhagwan in his life-time, his share of the property might 
have been seized, for that case has not arisen. According to a deci- 
sion in Stokes’ Reports, it might have been seized, but the case as 
against Bhagwan and that against tho survivors is very different. 
So long as Bhagwan lived, he had an interest in this property which 
entitled him, if he had been pleased to have demanded a partition, 
and to have had his share of the joint estate converted iuto a 
separate estate. 

The case of Ishan Chandra Mitter v. Balcsh All Sowdagur,* 
was quoted as an authority, but that appears to me to be a very dif- 
ferent case. There the widow was sued. The plaintiff alleged that 
the husband had died, and that he had left a widow and a minor son. 
In that suit the son being a minor, the question was whether the 
decree was not in substance a decree against him represented by his 
mother as his guardian. 

I think, therefore, that this property not being the property of 
the widows, and not being the property of the heirs of the deceased, 
could uot be made available uuder the decree against tho widows ; 
that if it could be made available at all for payment of the debts of 
the deceased, it must be in a suit against the survivors to charge tho 
share of the deceased in the joint estate with the payment of tho 
decree, or by suing the survivors for the debt, and asking to have 
the deceased’s share of the estate made available in the hands of the 
survivors to the same extent as that to which it would have been 
made available if the deceased had left a son, and the estate had 
gone to him by inheritance. 

I think, then, that the question must be answered in tho affir- 
mative, that the plaintiff has a right to sue the purchaser under that 
decree, to recover back the estate, inasmuch as the property belongs 


Vol. II. 


* 1 Mar, Rep. 614. 


20 


Digitized by Google 



154 PRECEDENTS OF [Boost 

to him, and the title of the defendant, as a purchaser under the 
decree against the widows, is an invalid title. 

Kemp, J.— l never entertained any doubt that the plaintiff took 
the estate of Bhagwan Lai in right of survivorship. My doubt was 
whether he took the estate of Bhagwan cum onere, that is to say, 
burdened with the payment of Bliagwan’s debt or not ? Unfor- 
tunately our reference has been so worded that this point, which is 
of the utmost importance, has not been deoided. The judgment of 
Ilis Lordship the Chief Justice, though it approaches the question 
very closely, does not solve it. For the rest, I concur in the judg- 
ment which has been delivered by the learned Chief Justice. 

Jackson, J. — I also concur in the answer which it is proposed to 
give to the first of the two questions referred to the Full Bench. 

Mackpherson, J. — I coucur. 

Glover, J. — I am of the same opinion. 

The following is the judgment of the Full Bench, on the second 
question, delivered by 

Peacock , C. /.—(The other Judges concurring). 'The first 
question has already been answered. The second question raises 
the point whether a member of a joint Hindu family, governed by 
the Mitdkshard. law, can mortgage his undivided share in a portion 
of the joint family property, in order to raise money on his own 
account, and not for the benefit of the family. There are conflicting 
decisions upon the subject, as pointed out by the Division Bench, 
by which the question was referred. The cases referred to from 
Dunbar’s Bombay Reports, and that from the reports of the High 
Court at Madras, are in support of the affirmative. The case of 
Cosserat v. Sudaburt Pershad Sahoo* is an authority in support of 
the negative. This case has been very ably argued by the pleaders 
on both sides; and in addition to the Mit&kshara on Inheritance, 
translated by Mr. Colebrooke, numerous passages have been cited 
from the Sanskrit of other parts of the Dliarma Sastra of Yajnya- 
valkva, together with several cases in addition to those referred to 
by the Division Bench. Amongst others, the pleaders, in support 
of the affirmative, have referred to the case of Vtrasvdmi Gram ini v. 
Ayyasvdmi Gramini. + In that case it was held that, according to 


* 3 W. K. 210. Ante, p. 36. + 1 Mail, II. C. It. 471. AhU, 139. 
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the Hindu law, as it prevails in Southern Iudia, one member of a 
joint Hind ft family may sell his undivided share of joint property, 
and that such share is liable to be seized aud sold in execution for 
the separate debts of the sharer. 

The decisions founded on the doctrine of the Schools of Southern 
India and of Bombay, though entitled to great weight, are not suffi- 
cient to justify this Court, in a case governed by the Mittfksliard law, 
in overruling a long series of decisions expressly founded upon that law. 

In Appoovier v. Rama Subha A iyan and others,* it was held 
that an actual partition by metes and bounds was not necessary to 
render a division of undivided property complete ; but that when 
the members of an undivided family agree among themselves with 
regard to a particular property, that it shall henceforth be the sub- 
ject of owmership in certain defined shares, then the character of 
undivided property is taken away from the subject-matter so agreed 
to be dealt with ; and each member thenceforth has in the estate 
a definite and certain share which he may claim the right to receive 
aud enjoy in severalty, although the property itself has not been 
actually severed and divided. 

Iu that case, however, their Lordships stated that they would 
be unwilling to reverse any rule of property which had been long 
and consistently acted upon in the Courts of the Presidency ; aud 
we must, I think, be guided by the same principle. 

Now the case referred to in support of the negative of the 
question, namely, Cosserat v Sudaburt Pershad Sahoo,f was not 
the first case in which it was held that, according to the Mitdkshar^ 
law, one member of a joint family cannot alienate his oivn share of 
joint family property, without the consent of all the other members. 
That decision was founded upon a current of authorities supported 
by the Vyavasthds of Pandits, which it is too late now for the 
courts to overrule, even if it were disinclined to agree in the prin- 
ciple established by them. 

In Nundram v. Kashee Pandey,\ the question was put to the 
Hindu L aw Officers of the Court whether it was lawful, according to 

• 11 Moore's I. A., 75. + 3 IV. K., p. 210. Ante, p. 30. 

X 3 Sel. Rep., (1822), 232. Sec post. 
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the law current in Tirhoot, for any one of several co-parceners, to 
transfer his share either by sale or gift ; to which the Pandits re- 
plied that a gift of joint undivided property, whether real or per- 
sonal, was not valid even to the extent of the donor’s share, and 
that the property could not he sold or given away, until it was defin- 
ed and ascertained, which cannot be done without a division ; and 
they referred to the Mittfkshara, by which it was said that “ parti- 
tion is the act of ascertaining several individual rights.” The Court, 
acting upon that opinion, affirmed the decision of the lower court. 

Afterwards a review having been applied for upon suspicion 
that the Pandit who had delivered the Vyavasthd had been bribed, 
a fresh Vyavasthd was called for from other Pandits of the Court, 
who answered that property being held in joiut tenancy by several 
sharers, whether it be real or personal, no one of the said sharers 
has authority, without the permission of the co-sharers, to call any 
part of the said property his share and to give it away, and they 
cited as authorities, first Vydsa in the Mitakshara : — “ In immovable 
property, whether divided or undivided, all the sharers share alike : 
among them one person canuot sell, mortgage, or give it away ; 
secondly, Nareda in the Dattaka Mimausa : — “ Property held in 
common among many sons cannot, under any circumstances, be 
alienated.’’ Upon considering the above Vyavasthd, the Court ulti- 
mately upheld, upon review, the former decision. 

The Vyavasthd given in the original case is quoted as an 
authority in Macuaghten’s Hindu law, page 224, case XVII, (Post). 

The principle of the above case was adopted iu the case of 
Sheo Suru Slisser v. Sheo Salmi* decided in 182G, upwards of 40 
years ago. In that case the Judges of the Sudder Dewauuy re- 
corded their opinion .as follows: — 

“The Hindu law, as laid down in Vyavasthds delivered in 
“ former cases” (referring to the cases above cited), “ does not per- 
mit alienation of lauds held jointly by several ivxttidars or owners 
to be made by one, without the assent of the others ; nor indeed 
does such alienation hold good even for the aliening partner’s indi- 
vidual share, without the assent of the rest.” 


* 4 SeL R ip. (1826), 158. Antt, p. 138. 
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In a note to the last case, it is said : — “ The same doctrine was 
also maintained in a Tirhoot case, wherein Rajah Bedyauuud was 
appellant, against Jay Dutt Jh& and others, respondents. The 
Pandits there also held the sale of joint undivided property to be 
invalid, without the consent of all the sharers, and not valid even 
for the seller’s own share while undivided.” 

A Vyava8tlid similar in effect, and a decision founded upon a 
similar principle, were given in 1832 iu the case of Jivan Lull 
Sing v. Ram Gobind Sing.* 

The above principle was again acted upon in Sheo Shurn Lall 
v.Jumun Lallf and in Massamut lioopa v. Roy Reotee Rumunl. 

A similar rule was followed and acted upon in the late Sudder 
Court of the North-Western Provinces, in the case of Joynarain Sing 
and others v. Roahun Sing and others^ ; and iu the case of Ryj-nath 
Sing v. Hamessur Dyal and others, decided in 186-t, the same Court 
held that, in Provinces where the succession among Hindtis is go- 
verned by the Benares Shastms, alienation of joint property, even 
to the extent of the alienor’s own share, is invalid ; but that if the 
property be partitioned, the transfer is legal. (See Ante, p. 1T7.) 

In the Vivdda Chintdrnani, by Prasanna Kumar Tagore, page 
77, it is laid down that “ what belongs to many may be given with 
their assent.’’ “Joint ancestral immovable property may be given 
with the assent of all the heirs.’’ "The assent of all the heirs is 
required for a gift of joint ancestral property, whether movable or 
immovable.” — Page 78. “ When the whole property is actually 

divided, the individual action of the share-holders is valid.” — 
Page 79. 

In the Mit&kshar& on Inheritance, it is said, Chapter I, Section 1, 
Verse 30: — “Among unseparated kinsmen, the consent of all is 
indispensably requisite, because no one is fully empowered to make 
an alienation, since the estate is in common. 

I was at one time disposed to think that as one of several mem- 
bers of a joint family can compel partition of ancestral property 

♦ 5 Sel. Rep. 163. + 6 Set. Rep. (1837), 176. 

t S. D. (1853), 314. § 2 S. D. A. N. W. (1860), 162. 
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against the will of others (see Mit&kshartf, Chap. I, Section 5, Verse 
8), so he might, without the will of the others, alienate that share to 
which he would be eutitled upon partition ; but upon reflection I 
feel that that opinion cannot be maintained according to the true 
principle of the Mit&kshar& law. In the case of AppoovUr v. 
Rama-subha Aiyan,* to which I have already referred, and which 
was a case governed by the Mitftkshara, the Lords of the Judicial 
Committee say : — “According to the true notion of an undivided 
family in Hindu Law, no individual member of that family, whilst 
it remains undivided, can predicate of the joint and undivided pro- 
perty that he, that particular member, has a certain definite share. 
“No individual of an undivided family could go to the place of re- 
ceipt of rent, and claim to take from the Collector or Bailiff of the 
rents a certain definite share. The proceeds of undivided property 
must be brought, according to the theory of an undivided family, 
to the common chest or purse, and then dealt with according to the 
modes of employment of the members of an undivided family. But 
when the members of an undivided family agree among themselves 
with regard to particular property that it shall thenceforth be the 
subject of ownership in certain defined shares, then the character 
of undivided property and joiut enjoyment is taken away from the 
subject-matter so agreed to be dealt with, and in the estate each 
member has henceforth a definite and certain share which he may 
claim a right to receive atul to enjoy in severalty, although the pro- 
perty itself has not been actually severed and divided.” 

According to the law of England, if there be two joint tenants, 
a severance is effected by one of them conveying his share to a 
stranger, as well as by partition, but joint tenants under the English 
law are in a very different position from members of a joint Hindu 
family under the MitfikshaiA law ; for instauce, if a Hindu family 
consist of a father and three sons, auy one of the sons has a right 
to compel a partition of the joint ancestral property ; but upon 
partition during the life of the father, his wives are eutitled to 
shares ; and if partition is made after the death of the father, his 
widows are entitled to shares, and daughters are entitled to partici- 
pate ; see Mitdkshara, Chapter VII. If partition be made during 
the life of the father, and another brother is afterwards born, that 

♦ 11 Moore's I. A. 57. 
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brother alone will be entitled to succeed to the share allotted to the 
father upon partition. — Mitakshard, Chapter I, Section 6 ; but so 
long as the family remains joint, and separation has not been ef- 
fected, either by partition or by agreement, such as that recognised 
in the case above cited from the Privy Council, every sou who is 
born becomes, upon bis birth entitled to an interest in the undivided 
ancestral property. In such a case, neither the father, nor any of 
the sons, can at any particular moment, say what share he will be 
entitled to when partition takes place. The shares to which the 
members of a joint family would be entitled on partition are cons- 
tantly varying by births, deaths, marriages, &c., and the principle 
of the Mitdkshard law seems to be that no sharer, before partition, 
can, without the assent of all the co-sharers, determine the joint 
character of the property by conveying away his share. If he could 
do so, he would have the power by his own will, without resorting 
to partition, the only means known to the law for the purpose, to 
exclude from participation in the portion conveyed away those who, 
by subsequent birth, would become members of the joint family, 
and entitled to shares upon partition. “ They who are born and 
they who are yet uubegotten, and they who aro still in the womb, 
require the means of support, no gift or sale should therefore bo 
made.” — Mitakshard, Chap. I, Section 1, Verse 27. 

The Court has very carefully referred to the passages quoted 
from the Sanskrit of the Dharma Shdstra of Yajnyavalkya, and in 
addition to the translation which was handed in, they have had a 
translation made by Baboo Shdmd Charan Sircar, the chief sworn 
interpreter of the Court, as suggested at the time of the argument. 
The Court sees nothing in those extracts at variance with the opinions 
above expressed. 

Wo are called upon to decide this case according to the Mitdk- 
sbard law as we find it, and not according to our own views of policy. 
Whatever our opinions might be, in the absence of the decided 
cases to which I have referred, I am of opinion that we should not 
be justified in unsettling the law by overruling that current of 
authorities by which, for nearly half a century, the law appears to 
have been settled, and in accordance with the principles of which 
it appears to have been generally understood and acted upon. 
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I am of opinion that upon the simple fact stated in the second 
question, Bhagwau Lai had no authority, without the consent of liis 
co-sharers, to mortgago his undivided share in a portiou of the joint 
family property, in order to raise money on his own account, and 
not for the benefit of the family. 

The facts are not sufficiently stated to enable this Bench to say 
whether the nephew of Bhagwan Lai can recover from the mortgagee, 
without redeeming the same, possession of the mortgaged share, or 
any portion of it. — Bengal Law Reports, Vol. Ill, p. 31. 


Calcutta H. C. — 14 th December, 1870. 

Before 

Mr. Justice Norman, Officiating Chief Justice, Mr. Justice Loch, 
Mr. Justice Bayley, Mr. Justice Kemp, Mr. Justice L. S. 

Jackson, and Mr. Justice Mitter. 

Hanuman Durr Roy, and another, 

versus 

Baboo Kishen Klshor Narayan Sincl 

According to Saddbarl Persdd Sdhu v. FooUxUh Koocr * a sale of undivided ancestral 
property by a father without any legal necessity .and without the consent of all tbe 
co-sharers, is, under the Mit£kshaid law, invalid. It is not 7alid even os regards the 
father’s share. A son, suing to set aside such an alienation, is, according to that 
case, entitled to a declaration that tho alienation is void altogether. The son suing 
in tho father’s life-time, on behalf of the family, may be entitled to a decree for 
possession. Upon what terms that decree should be made will, according to the 
decision in Modhoo Dyal Singh v. Qolbar Singh ,+ depend on the equity which the 
purchaser may have to a refund of the purchase- money, or to be placed in the posi- 
tion of an incumbrancer as against the joint family in the particular case. 

The judgments of the Court were as follows : — 

Norman, J., ( Bayley, Kemp, Jackson and Mitter, J. J., con- 
curring.) — In this case the question referred for the decision of the 
Full Bench was this -.—(reads.) 

* Ben. Law Report, F. B., p. 31. Ante, pp. 119 — 160. 
t 9 W. R. 611. Ante, p. 84. 
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It appears to us that this question has been decided in the Full. 
Bench decision to which reference is made in the order of the refer- 
ring Judges. 

Sadabart Prasad Sahu v. Foolbash Kooer* adopts the rule laid 
down in the Mit&kshar& that the sale or mortgage of joint undivided 
property is invalid if made without the consent of all the co-sharers, 
and not valid even for the seller’s own share when undivided. The 
argument which has been addressed to us would tend to show thati 
if an alienation is made by a father of joint ancestral property in a 
case in which no legal necessity exists, it might be treated as an 
alienation of the father’s separate share. But the case of Sadabart 
Prasad Sahu, v. Foolbash Kooer shows that, even if so construed, 
that alienation is invalid as against the joint family. A son, there- 
fore, suing to set aside such alienation, is entitled not only to a de- 
claration that the alienation is void as an alienation of the entire 
estate, but void altogether even to the extent of the share as to 
which the alienation is considered to be established. As a conse- 
quence of that declaration the son suing on behalf of the family 
may be entitled to a decree for possession. Ilpon what terms that 
decree shall be made, will, according to the decision in Modhoo Dyal 
Singh v. Oolbar Singh, f depend on the equity which the purchaser 
may have to a refund of the purchase-money, or to be placed in the 
position of an incumbrancer as against the joint family in the parti- 
cular case. 

It appears to me that there is no question raised in this refer- 
ence which has not substantially been disposed of in the two cases 
already decided. 

Loch, J. — I accept the conclusion come to by the majority of 
the Judges who compose the Full Bench that the question asked 
in the reference has already been disposed of in the Full Bench 
judgments mentioned in the judgment now delivered by the Full 
Bench.— Bengal Law Reports, Vol. VIII, pp. 358 — 370. 


• 3 B. L. R., F. B. p. 81. Ante, p. 149. 
t Case No. 1193 of 1867 ; 29th April 1868. A nit, p. 84. 
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• Bombay H. C. A. — 20 th & 31st March <& 29 th of April 1873. 

Visu-DEV Bhat, Appellant, 

Yenkatesh SanbhAv, Respondent. 

It is settled law in tho Presidency of Bombay, that one of several parceners in a Hindd 
undivided family may, without tho assent of his co-parceners, sell, mortgage, or 
otherwise alienate, for valuable consideration, his share in the undivided family 
estate, movable or immovable. 

It is also settled law in the same Presidency that a share in tho undivided estate of a 
Hindti family may be taken in execution, nnder a judgment against the parcener 
to whom such share belongs, at the suit of his personal creditor. 

Where a Ilindti parcener voluntarily advanced money to his brother and co parcener, 
for tho purpose of his defence against a charge of forgery, without any previous re- 
quest, and merely to save the reputation of the family, the obligation being no more 
than a moral obligation, was held not to be a sufficient consideration to support an 
assignment to the former by the latter of bis share in the undivided family estate. 

Westropp, C. J . — This suit was brought, in the Court of the 
Subordinate Judge at Coompta, by the respondent, Venkatesh 
Sanbh&v, against the appellant, Vftsu-dev Bhat, and his brother 
Munj-n&th Bhat, to set aside an order made, we presume, under 
Section 24G of the Civil Procedure Code, raising an attachment 
obtained by the plaintiff (under a decree in a suit brought by him 
against the present second defendant, Munj-nith Bhat,) against 
three houses, to an undivided share in which Munj-n&th Bhat was 
entitled, but which the plaintiff alleged to have been, by deed (ex- 
hibit 9,) executed shortly before the attachment, fraudulently and 
collusively assigned by that defendant, to his brother, the first de- 
fendant, V&su-dev Bhat 

The Subordinate Judge, being of opinion that the deed of sale was 
insufficiently stamped, rejected it, and made a decree for the plaintiff 

The first defendant appealed to Mr. Spons, the District Judge 
of Canara, who held that the deed was sufficiently stamped, but 
was fraudulent ; and he, accordingly, on that ground, affirmed tbe 
decree of the Subordinate Judge. 

Tho first defendant has now made a special appeal to this Court, 
in disposing of which wo must accept the following facts as found 
by the District Judge, viz., that both of the defendants wore, at the 
time of the execution of the deed of sale (Exhibit No. 9), members 
of an undivided family. Finally, tbe District Judge found that the 
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“second defendant in collusion with the first defendant” executed 
the deed of sale “ iu order to defraud creditors from whom he (the 
second defendant) had personally borrowed mouey.” 

It was argued before us that for two reasons the decree of the 
District Judge is erroneous : first, — that the family property, or any 
share iu it, cannot, for the separate debt of one of several co-par- 
ceners in au undivided Qindh family, be lawfully takeu in execution, 
aud thus alienated previously to partition ; second, — that the sum of 
Rs. 3,500, having been actually paid by the first to the second de- 
fendant for his personal beuefit only, was not properly cliargablo 
against the family at large. 

With respect to the first point, as a preliminary remark, we 
should observe, that neither Bombay Regulation IV, of 1827, nor 
its substitute, the Civil Procedure Code, contains any exemption of 
a share iu undivided property from liability to attachment and sale. 

The objection, contained iu the first point, has beeu rested upon 
the assumed inalienability of the share of a member of a Hindu 
family in the undivided estate belonging to the family without tho 
assent of his co-parceners. 

Iu Macnagh ten's Hindd Law, Vol. I, p. 5, it is stated that “ a 
co-parcener is prohibited from disposing of his own share of joint 
ancestral property ; and such an act, where the doctrine of tho 
UitaksbatA prevails ( which does not recognize any several right un- 
til after partition, or tho principle of factum, valet,) would undoubt- 
edly be both illegal and iuvalid. 

Macnaghten ( Vol. I, H. L., pp. 5 and 0,) in illustration of the 
more strict doctrine against alieuation, which some schools of Hiudu 
Law hold tho MiUkshar& to justify, mentions the instance of a deed 
of gift in Behar ( Mithild ), which was held invalid even to the 
exteut of the donor’s own share.* Other instances, to tho same 
effect, of the Mithila doctrine arc to be found in IV. S. D. A. Rep. 
pp. 158, 160, 330; V. Ibid. pp. 24, 1G3, 202; and VI. Ibid. pp. 176. 

The passages in the Mit&kshard on Inheritance, from which this 
doctriue has beeu drawn, are in Chap. I, Sec. I, placita 27 to 30 in- 
clusive ( Colebrooke’s Translation, pp. 256, 257.) Of these, placi- 
tum 30 is that most relied upon. There the author, explaining the 
following passage from Vrihaspati as cited in the Ratnd-kara : — 

* 3 S. D. A. Hep. 232 and eee rp. HI, 145. 


Digitized by Google 



164 


PRECEDENTS OF 


[Boo* t. 


Separated kinsmen, as those who are unseparated, are equal in 
respect of immovables ; for one lias not power over the whole to 
make a gift, sale, or mortgage” — says it must be thus interpreted: 
“ among unseparated kinsmen, the consent of all is indispensably 
requisite, because no one is fully empowered to make an alienation, 
since the estate is in common ; but, among separated kindred the 
consent of all tends to the facility of the transaction, by obviating 
any future doubt, whether they be separate or uuited ; it is not re- 
quired, on account of any want of sufficient power, in the single 
owner ; and the transaction is consequently valid even without the 
consent of separated kinsmen.” The doctrine of the Mayukha, as 
stated in Chap. IV, Sec. VII, pi. 30, 37, 38, does not seem materi- 
ally to vary from that of the Mit&kshar&, but iu the same chapter, 
Section I, pi. 0, it is admitted that ownership is acquired by co-par- 
ceuers by birth, aud their respective shares only ascertained by par- 
tition ; so that a sale by a co-parcener of his share before partition 
could not, according to the M ayukha, be regarded as a sale without 
ownership. See also Smriti Chandrika (Chap. VII, pi. 50, Chap. 
XV, pi. 1 ; Iyer’s Translations, pp. 91 & 236,) which agrees with the 
Mit&ksliar&. 

Mr. Colebrooke, however, who stood first amongst the authorities 
on Hindu Law, writing, with a full knowledge of those passages, to 
Sir Thomas Strange upon a Madras case Sashachella Pillay v. 
liama-samy,* said : “ on the subject of the question, which you 
had lately before you, I entirely agree with you, that a mortgage, 
sale, or gift, by oue of several joint-owners, without the conseut of 
the rest, is invalid for others’ shares. In Bengal law, it is clear, 
that it is good for his own share and for that only. In other pro- 
vinces, it is as clear that the act is invalid, as it concerns others’ 
shares ; aud the only doubt, which the subtlety of Hiudu reasouing 
might raise, would be, whether it be maintainable even for bis own 
share, of undivided property. On the two first points, then, as 
stated by you, the law is undoubtedly as you have viewed it On 
the third point, I take the law to be that the consent of the sharers, 
express or implied, is indispensable to a valid alienation of joint 
property, beyond the share of the actual alienor ; and that an un- 

♦ 2 Madras Notes of Ca. 234 4 240. 
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authorized alienation by one of the sharers is invalid) beyond the 
alienor’s share, as against the alienee” (Appendix to 2 Stra. H. L. 
p. 344). In the case, as to which Mr. Colebrooke thus wrote, Sir 
T. Strange held the alienation valid as regarded the alienor's own 
•hare, but invalid as regarded that of his co-parcener. As to another 
Madras case, Mr. Colebrooke said : “ See MitAksharA on Inheritance, 
Chap. I, Sec. I, pi. 30, 32. None can dispose of joint property (es- 
pecially immovables) without consent of the sharers.” The alienor 
there had attempted to dispose not merely of his own share in a 
village, but of the whole village. Mr. Colebrooke continued: “But 
here the sale appears to have been without authority, general or 
special. In setting it aside on this ground, equity would require 
redress to be afforded to the purchaser, by enforcing a partition of 
the whole, or a sufficient portion of it so as to make amends to the 
purchaser out of the vendor’s estate.’’ Mr. Ellis, as to the same 
case, said : “ The sale is valid only so far as the seller’s share in the 
property extended” (Appendix to 2, Stra. H. L. 349,350). Sir 
Thomas Strange ( I. Stra. II. L. 200) said : “ Accordingly it imports 
creditors to take notice whether the family, with which they are 
about to deal or contract, be divided or undivided ; and, if the latter, 
at their peril, to see that the transaction be oue, by yrhich the rest 
of the co-heirs will l>e concluded ; since otherwise, he only with 
whom it had been entered into, will be answerable for it, and not 
the common stock. Such seems to be the result of the decisions 
referred to below ; of which those at Bengal rest upon the highest 
living authority in Hindu Law, that of Mr. Colebrooke, who upon 
this point, and with reference to a case at Madras, upon which he 
was consulted, held ‘ that the consent of the sharers, express or im- 
plied, is indispensable to a valid alienation of joint property, beyond 
the share of the actual alienor’s, observing, in the course of his 
opinion, * that the only doubt which the subtlety of Hindi! reasoning 
might raise would be whether it be maintainable even for his own, 
the property being undivided.’’ Such may be the construction of a 
passage in the MitAksharA on the ground of co-ordiuate property 
( MitAksharA Chap. I, Sec. I, pi. 30). But where each parcener is 
considered to have vested in him during the co-partnership, a several, 
though unascertained, right, as is the case where the authority of 
Jimi'Ua VAhana prevails, it is clear that there may be an assign- 
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moot before partition ; the alienee becoming a sort of tenant in 
common with the other parceners, admissible, as such, to his dis- 
tributive share upon a partition taking place; and eveu with respect 
to an alienation of the whole, it would be good for the alienor's 
share, though for his attempt to dispose of more, unwarranted, he 
would be liable to penal consequences.” Subsequently, at page 202, 
Sir T. Strange says: In favour of a bond fide alienee of undi- 

vided property, where the sale or mortgage could uot be sustained 
as against the family, such ameuda as it could afford would be due 
out of the share of him with whom he had dealt ; and for this pur- 
pose, a Court would be warranted in enforcing a partition.” 

The next observations of Mr. Colebrooke are of great import- 
ance, and, no doubt, have much influenced the Madras aud Bombay 
Courts in taking the course which they have adopted. He continued 
thus : “ It may be objected to Vijnydneehuuara, aud the Smriti 
Ckandrikd, that the texts, which prohibit gifts of any portion of 
joint property, or of the whole of a mau’s sole property, thereby 
distressing his family, equally forbid sale and mortgage of it ; so that 
these also would be void, although a valuable consideration have 
been paid and received. Injury and injustice may, however, be 
prevented by holding him aud his property answerable for the re- 
payment of the money or valuable consideration received by him ; 
and equity, perhaps, would award partition, for the purpose of en- 
forcing payment from his share, thus rendered a separate one.” 
(Here Sir T. Strange refers by a foot-note to the passage iu his work 
already quoted from Vol. I, p. 202). Mr. Colebrooke continued: 
“ But iu the case of a gratuitous alieuatiou, there are not the same 
difficulties ; and I apprehend that under the Hindfi law, as received 
among those with whom the Mitakshar& aud Smriti Ckandrikd 
are the chief authorities, it must be held that the disposal by will 
(considered as gift) of an undivided share of joint-property is uot 
valid; nor of any part of it, uulcss for pious purposes, or other 
uses incumbent on the testator to provide for, and falling within 
the exception which the law makes to the general prohibition.” As 
to gift seo also, Stra. II. L. 2G1. 

The High Court of Madras has adopted the views of Mr. Cole- 
brooke, Mr. Ellis, aud Sir Thomas Strange (aud the decision of the 
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latter at Madras in Sashachella Pillay v. Rama-siviy, already 
mentioned by us) as to the validity of an alienation, for valuable 
consideration, of the share of one of several co-parceners in a Hindu 
undivided family. 

In Vira-sviimi Gr&mini v. Ayya-evami Gramini* Sir C. Scot- 
land, C. J., and Bittleston, j., held, at the Original Jurisdiction side, 
that one member of an undivided family may alien his share of the 
family property, and that there may be a valid sale of such a share 
upou an execution in an action of damages for a tort. The judg- 
ment, there delivered, shows that the Supreme Court and the Sad- 
der Dewany Adawlut respectively of Madras had acted upon the 
same doctrine. Frere and Holloway, J.J., in Palanivelappa v. 
Mannaru.f held that a sale by a father is valid by Hindu law to the 
extent of his own share of the undivided estate, and that according 
to the Madras school there is no distinction in this respect between 
a father and other co-parceners. In their judgment, they say — 
“The principle, upon which, following the suggestion of Sir Thomas 
Strange and Mr. Colebrooke, the courts have of late years satisfied 
the contract of one individual member out of the share which would 
have come to him on partition, is that as the co-parcener has con- 
tracted he ought to fulfil his contract, that if he could, if disposed, 
at any time, according to the Madras school, enforce a partition, it 
is only just that when he has incurred an obligation, he shall not. be 
allowed to escape its effects by the allegation that his own deed was 
ultra vires ; but compelled to give to his creditor all the remedies 
to which he would himself be entitled as against the object matter 
of his agreement.’’ 

The MithilS and Benares Schools, however, interpret the 
Vivdda-chintdmam and the MitdksharA as declaring the invalidity 
of alienation, for valuable consideration, even of his own share, by 
one parcener without the assent of the others. Upon that view, 
the High Court at Calcutta (following several previous decisions of 
the Calcutta Sudder Dewanee Adawlut, and one in the North- 
Western Provinces,) has acted in cases coming before it, in its ap- 
pellate jurisdiction, from provinces where the law of the Mitdkshavd 

* 1 Madras H. C. Kcport, 471. Ante, p. 139. 

+ 2 Madnw II. C. Report, 410. Ante, p. 144. 
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prevails . — Cosscrat v. Sudaburt Pershad Sahoo* Sudaburt Pershad 
Sahoo v. Foolbash Koer,f and II an wn an Dutt Roy v. K taken. 
Kitshor Xarain Sing,l both of which last decisions were made by a 
Full Bench. Sir B. Peacock, referring to the previous decisions 
upon that question at that side of India, and to the well-known 
passage in the judgment of the Privy Council in Appoovier v. Rama 
Subba Aiyan,§ said, in Sudaburt Pershad Sahoo v. Foolbash 
“ We are called upon to decide this case according to the Mitakshara 
law as we find it, and not according to our own views of policy. 
Whatever our opinions might be, in the absence of the decided 
cases to which I have referred, I am of opinion that we should not 
be justified in unsettling the law by over-ruling the current of 
authorities, by which, for nearly half a century, the law appears to 
have been settled, and in accordance with the principles of which 
it appears to have been generally understood and acted upon,” and 
held accordingly that one parcener "had no authority, without the 
consent of his co-sharers, to mortgage his undivided share in a por- 
tion of the joint-family property, in order to raise money on his 
own account, and not for the benefit of the family.” 

Previously to adverting to the Bombay authorities, wo may no- 
tice that in a recent case before the Privy Council from Oude, Syud 
Tnjfuzzool v. Rugkoo-nath Per sad,?, Lord Justice James, in giving 
the judgment of their Lordships and speaking of a share in undi- 
vided Hindd property, said : “ Mr. Leith referred in his argument to 
the family property of Hindis, and urged that such a share in such 
property may be attached and sold in execution. No doubt that 
such a share is property, and that a decree-holder can reach it. It 
is specific, existing, and definite; but it is not properly the subject 
of seizure under this particular process, but rather by process direct 
against the owuer of it, whether by seizure or sequestration, or ap- 
pointment of a receiver. In the present case the attachment, as it 
has been observed, is not of the antecedent share in the undivided 
assets. It is of a claim under a future award, as to which it is 
wholly uncertain, until the award be made, to what the debtor will 
be entitled.” 

• 3 Cal. W. Rep. 210. Ante, p. 36. t 3 B. L. Rep. 31 F. B. Ante, p. 149. 

X 8 Bengal L. Rep. 3/58. Ante , p 160. $ 11 Moo. Ind. App. 75. 

U 3 Bengal L. Rep. 45 F. B. TT 14 Moo. Ind. App. 40. 
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As a general proposition, it is true that, in this Presidency, the 
Mitakshara, where not differing from the Mayukha, is usually fol- 
lowed by the courts upon questions of Hindu law. But this rule is 
not invariable. The courts have, in some instances, declined to fol- 
low either of those works. The doctrine of Mr. Colebrooke, Mr. 
Ellis, and Sir Thomas Strange, as to the right of alienation for va- 
luable consideration by one of several co-parceners of his share iu 
undivided Hindu family estate without the assent of the others, has 
been here preferred to that of the Mithild and Benares schools ; and, 
as a logical eousequenco of that doctrine, the courts have recognized 
the right of a judgment creditor to take in execution, for the private 
debt of a parcener, his share in such undivided property. 

Steele, who is an authority in this Presidency, seems, at p. 210 
of his work, 1st edition, to take much the same view of alienation 
as Strange and Colebrooke. 

We have succeeded in finding only one case, amongst the re- 
ports of cases in this Presidency, iu which the non-alienability of a 
parcener's share was maintained. That is Bellojee v. Venkcippci* 

In subsequent cases, it appears that the Bombay Sudder Adaw- 
lut, although holding that the purchaser of the share of a parcener 
in Hindu family property caunot, beforo partition, sue for possession 
of any particular part of that property, or predicate that it belongs 
to him exclusively, yet was of opiuion that he may maintain a suit 
for partition, and thus obtain the share which he has purchased : 
Sada-seiv v. Bapooji,f Jiwan v. Gunnoo.\ 

The High Court at its appellate side (Kinloch, Forbes, and 
Tucker, J. J.) held iu Gundo v. Rdm-bhat,§ that a member of a 
Hindu undivided family may mortgage his owu share of the family 
estate, and that, if he were acting as manager of the undivided 
family, he may mortgage the shares of the other members of tho 
family on any common family necessity, or for tho general benefit 
and use of the family. The right of one member of an undivided 
Hindu family to sell his own share was maintained by Kinloch, 
Forbes, and Erskine, J.J., iu Damodhar Vithul v. Damodliav Hart . || 

• Select Ca. 8 . D. A. 243. t 4 Morris S. D. A. Rep. 145. 

1 9 Harr : S. L). A. Rep. 555. § 1 Bombay II. C. Rep. 39. Ante o. 39. 

I) Ibid., p. 182. Ante, p. 148. 

Voi. II. 
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In Tuka-ram v. Ram-chandra,* Melvill and Warden, J.J., 
in 1809, held distinctly that, at this side of Iudia, a member of an 
undivided Hindu family can, without the consent of his co-parceners, 
sell his share in the undivided property. They distinguished the 
case of a sale, as that was, from the case of a gift, which, in Qangu.- 
bdi v. Rdmannd,f it was held that a Hindu parcener could not 
make gift of his share in undivided property without the consent 
of his co-parceners. The case of a gift (either testamentary or 
inter vivos) is clearly different from that of a transfer or charge 
made for valuable consideration ; and we have already seen that 
Mr. Colebrooke distinguishes the former from the latter. We are 
not aware of any instance, at this side of India, in which, without 
the consent of the heirs, a testameutary gift of the share of a par- 
cener in undivided property has been upheld.^ I have frequently 
refused to recognize such devises, aud am aware that other Judges 
have pursued the same course. 

During the nineteen years and upwards of my acquaintance 
with the Island of Bombay, I can affirm that the right of a parce- 
ner to sell, mortgage or otherwise alien, for valuable consideration, 
his share of Hindu undivided property, has uniformly been recog- 
nized in that Island, originally in the Supreme Court, and, since its 
abolition, in the High Court at its original jurisdiction side; aud 
according to the tradition, which existed amongst the senior mein- 
bets of the Legal Profession whom I found here in 1854, that doc- 
trine had been acted upou in this Island from a time anterior to the 
opening of the Supremo Court in 1824. 

Iu accordance with that tradition was the decision in Maccun - 
dass v. Gu7ipat-ruo,§ where, subject to the claims which other mem- 
bers might have on the undivided family estate, the right of one 
member to mortgage his share was recognized and that of the mort- 
gagee to maintain a suit against the other co-parceners for partition. 

We next proceed to mention the authorities here as to the 
right to take in execution, for bis private debt, the share of a par- 
cener in the undivided estate of a Hindu family. 

* 6 Bombay H. C. liep. A. C. J. 247. Ante , p. 146. 
t 3 Bombay H. C. Rt*p. A. C. J. 66. Ante, p. 146. 

+ Note. — Acc 2. Borr. it. 7, 515, Kepriut of 1862-63. 

§ Perry's Or. Ca. 143. 
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The plaintiff in Sheo-chund v. Nihal-chund* a suit brought in 
1817, did not, by his plaint, venture to deny that his co-parcener’s 
( Dhoollubh’s) share was lawfully attached, but sought for exemption 
of his own share only from attachment. 

In Duyd-shunker v. Brij-vullublcf an attachment against a par- 
cener’s share iu undivided property, was upheld. 

Hurree-dass v. Qhirdur-dass,* is another instance of an attach- 
ment against a parcener’s share in undivided property being up- 
held. 

In Ram and Gunesh Sabaxhet v. Rughoo-veer,§ the Sudder De- 
wany Adawlut upheld an attachment against the share of one of 
three co-parceners for his private debt, and, after a reference to the 
Shdstri, laid it down that a division of property may be enforced to 
satisfy a judgment creditor. 


In Suda-sheiu v. Gunesh and Ram Sabaxhet, \\ the same court 
permitted an attachment of the whole of the family property, but 
directed that, on a sale thereof, one-third of the proceeds, or so 
much of such one-third as might be necessary, should be paid to the 
judgment creditor of one of the parceners, and that the remaining 
two-thirds should be paid over to the other two parceners. 


The same doctrine was enforced by the same Court in Mulhar 
Kundo v. Roivjee and Luximon,% Devi-chund v. Yemajee,** 
Jejee-bhaee v. Jejeebhaee,ff Motee-ram v. Sham-jee,% Bhagoo v. 
Hunumunt-ram.ffi 

There is a consistency in that doctrine with the liability of the 
deceased father’s estate in the hands of his sons or others to pay 
his creditors as laid down iu the Maydkha, Chapter V, Section 4, 
PI. 14, 1C, 17, 19, and in the passage quoted by Sir B. Peacock from 
the Mitdkshara on the paymeut of debts published by Mr. Roer and 
Mr. Montriou, text No. 51, above-mentioned. We are not, how- 
ever, to be understood as saying that the liability amounts to a 
lien (see 9 Bombay H. C. Rep. 116.) 


* 1 Borr. 329. 
t Select Ca S. D. A. 46. 

|| 1 Morris 3. D. A. Hep. 18. 
** 3 Morris 3. D. A. Hep. 1. 
XX Ibid. 151. 


f Select Ca. S. D. A. 43. 

§ 1 Morris S. D. A. Rep. 9. 

1 Morris 3. D. A. Hep. 75. 
tt Ibid. 146. 

§§ 7 Harrington's S. D. A. Hep 135 
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On the principle stare decisis, which induced Sir Barnes Pea- 
cock and his colleagues strictly to adhere to the anti-alienation 
doctrine of the M ildkshara in the provinces subject to their jurisdic- 
tion where the authority of that treatise prevails, we at this side of 
India find ourselves compelled to depart from that doctrine, so far 
as it denies the right of a Hindu parcener, for valuable considera- 
tion, to sell, incumber, or otherwise alien his share in undivided 
family property. The foregoing authorities lead us to the conclusion 
that it must be regarded as the settled law of this Presidency, not 
only that one of several co-parceners in a Hindu family may, before 
partition, and without the asscut of his co-parceners, sell, mortgage, 
or otherwise alien, for valuable consideration, his share in the undi- 
vided family estate, movable or immovable, but also that such a share 
may be taken in execution under a judgment against him at the suit 
of his personal creditor.* Were we to hold otherwise, we should 
undermine many titles, which rest upon the course of decision, that, 
for a long period of time, the courts at this side of India have 
steadily taken. Stability of decision is, in our estimation, of far 
greater importance than a deviation from the special doctrine of the 
Uitiikshaia upon the right of alieuation. 

It remains for us to dispose of the second point, namely : whe- 
ther the deed of sale ( exhibit 9 ) was executed by the second 
defendant to the first defendant for valuable consideration. As 
already stated by us, we must, on the facts as found by the District 
Judge, hold tlmt the sum of Rs. 3,500, the alleged consideration, 
was paid voluntarily by the first defendant to the second defendant 
without any previous request from the latter, and “ merely to save 
the reputation of the family." A moral obligation is not a sufficient 
consideration to uphold a promise: Eastwood v. Kenyon.- f- 

On these grounds, we affirm the decree of the District Judge 
with costs, and with a declaration that only the right, title, and 
interest of the second defendant, Munj-nath Bhat, cau be sold under 
the attachment of the three houses mentioned in the plaint* De- 
cree affirmed. — Bom. H. C. Rep. Vol. X., pp. 139 — IC2. 


• The same law had been laid as to Muhammadans — 2 Morris S. D. A. Rep. 99, 278, 
284 ; Select Caa. S. I). A. 4ti. 

t 1 1 Ad. and E. 438. I See the next case. 
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Held by a Full Bench, following the doctrine laid down in the 
preceding case, Vusu-dev Bhat v. Venkatesh Sanbhdv, that a Hindi 
parcener may, without the consent of his co-parceners, alienate his 
share in undivided family property . — Fakirapd bin Satyapa, Appel- 
lant, Chanapd bin Chanmalapd, Respondent. 

Tukd-ram. v. Rdm-chandra (6 Bom. H. C. Rep. A. C. J. 247) 
approved and adopted. Bajee v. Pandoorung (Morris Part II. 93) 
disapproved . 

Bom. H. C. Rep. Vol. X., p. 162. 


Calcutta, High Court. 

Present : 

The Honorable F. B. Kemp and F. A. Glover, Judges. 

Nuthoo Laul, versus Chedee Shaee, and others. 

Is > suit by sons and grandson of one Nirbhoy Singh to set aside the sale by Nirbho/ 
Singh of a part of the ancestral estate to Soamber Singh, whose rights and interest* 
in the estate were purchased at auction by the defendant Nuthoo Laul, it was held, 
that the cause of action to the sons would accrue, and limitation run, from the date" 
en which So amber got possession from Nirbhoy. 

Bild, that the consent of the elder brother ( alone ) would not make the transfer valid-, 
inasmuch as by the Mitrfkshartf law the consent of all the share holders would be 
necessary to the alienation of his own share. 

Bfid that as the purpose to which the purchase-money was applied was to meet an 
obligation purely personal to Nirbhoy Singh, and as the sale in no way benefited the 
estate, the sale was illegal, and purchaser had no right to a refund of the purchase- 
money. 

Glover J . — This was a suit by tlie sons and grandson of one 
Nirbhoy Singh to set aside a sale made by their relative to the de- 
fendant Soamber Singh, on the ground that it was effected without 
their consent and was not justified by any such necessity as the 
Hindfi law allows. 

The property sold consisted of a two anna share of mouzalv 
Sabaspore and it is admitted that it formed part of the ancestral- 
estate of the family. 
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The defendant Nuthoo Laul Chowdbry, the purchaser at auction 
of Soamber’s rights and interests in the estate, defended the suit 
on the ground, first, that the claim was barred by limitation; and 
second, that Nirbhoy was justified in selling to Soatnber by reason 
of necessity. 

It appears to us absolutely immaterial to determine the nature 
or extent of Muddun’s possession, as it is clear from the record that 
Nirbhoy came again into possession after the arrangement with 
Muddun, and it was against Nirbhoy that Soamber got a decree for 
possession in March, 1856. The adverse possession commenced, 
therefore, from the date on which Soamber got possession from 
Nirbhoy, and on this calculation the plaintiffs are just within 
twelve years. 

Then as to the necessity for the sale. The money is said to 
have been raised to pay a demand of Government against Nirbhoy 
as security for the former of certain ferry tolls. There is no denial 
on the part of the defendant as to the purpose to which the money 
was applied, and we think it quite clear that this obligation was 
purely one of a personal character and could not be got rid of by 
laying it upon the estate. It was Nirbhoy ’s personal liability, and 
he had no right to burthen his family with it. But it was agreed 
that even if there were no proved necessity, still as Chedee, the 
eldest son, was of age, when the transaction was entered into, and 
made no objection to it, his consent to the sale should be implied; 
and that as the other sons have allowed many years to elapse since 
the transfer, they must also be considered as having agreed to the 
sale. 

With regard to the last part of this argument, we remark that 
all the younger sons of Nirbhoy were admittedly minora at the time 
of the sale to Soamber, and there is nothing on the record to show 
that they have even now attained majority, and we cannot imply 
consent under such circumstances. 

As to the elder brother Chedee. Even if it be admitted that 
his silence is equivalent to a consent to the sale, that consent would 
not make the transfer valid, inasmuch as by the Mitaksharii law, 
the consent of all the share-holders would be necessary even to the 
alienation of his own share. 
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Then as to the refund of the purchase-money. It has been 
ruled by the Full Bench in the case of Madhoo Dyal versus Qolbar 
Singh and others ( IN Weekly Reporter 511*), that there must bo 
proof of certain circumstances before a purchaser can have an 
equitable right to compel a refund, and these circumstances are 
stated to be that the purchase-money went to the benefit of the 
estate, and that in that way the sons got a direct advantage from it. 
In this case, as we before remarked, money paid by Soamber was 
applied by Nirbhoy to his own personal necessities, and in no way 
benefited his estate ; and as Soamber, if he were in possession, 
would have no right to a refund, neither can Nuthoo Laul have such 
right, as he can stand in no higher position than the party whose 
interests he purchased. 

Nor can he, wo think, retain possession of Nirbhoy ’s share, nor 
get back such portion of the purchase-money as would be represent- 
ed by that share, inasmuch as the estate being joint and undivided, 
Nirbhoy had no right to burthen or alienate even his own share 
without the consent of all his co-sharers. The ruling of the Full 
Bench in the case of Mussummat Phool-basoo Kower versus Mus- 
Bummat Parbutty Kower dated the 30th of July 1869, disposes of 
this point adversely to the defendant. 

Neither can we take cognizance of the fact of the defendant’s 
being an innocent auction-purchaser. He had every opportunity of 
making enquiry and must have known the extreme danger of pur- 
chasing an interest which had been originally bought from a single 
member of a joint undivided family being under the Mitdkshar* law. 

The order, therefore, we make in this case is, that the plaintiffs 
suit to have the sale to Soamber set aside as illegal be decreed as 
regards all the co-sharers, and that the Additional Judge’s order 
regarding the retention by the defendant of Nirbhoy’s share and the 
refund of purchase-money by Chedee be set aside. — S. W. R. 
Vol. XII, p. 44,6.— B. L. Rep. Vol IV, a. c. p. 15. 


Ante, page 181. 
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Calcutta, H. C . — The 13i/t of March, 1875. 

Present : 

The Hon’ble J. B. Phear and G. G. Morris, Judges. 

Oases Nos 11, 32, and 49 of 1873. 

Regular Appeals from a decision passed by the 1st Subordinate 
Judge of Bhaugidpore, dated the 27 th of September, 1872. 


MUDDUN GopAL Lall and others, (Defendants,) Appellants, 

versus 

Mcssamat Gowrun-butty and others, (Plaintiffs,) 
Respondents. 


The interest which, under the Mitilksh&r£ law, a son acquires in the ancestral property 
of his father, by, and in the event of, being born, is of the nature of on inheritance 
and remains liable to the paymont of the personal debts of the father, even though 
subsequently contracted, in the same way as the entire property would have been, 
bad the son not been born ; except only in the case in which those debts are illegal, 
or were contracted for an immoral purpose. 

Accordingly any disposition of the property which is reasonably made by the father, 
for the purpose of discharging a debt of the father's, which does not fall within the 
exception, is one of those spoken of and authorized as “ unavoidable" by the MiUk- 
shard, Chap. I, Sec. I, paras 28 & 29. 


Phear, J . — It appears to be admitted that Shib Narain Singh, 
the first defendant, and his elder son, the second defendant, and his 
younger sons, the minors, plaintiffs, together constitute a joint 
family living in commeusality under the Mitdkshard law, and in the 
joint enjoyment of the property which is the subject of suit. 

With regard to all three appellants, it may be reckoned as cer- 
tain from their written statements and from the evidence that they 
knew the joint family consisted of more members than Shib Narian 
and Amur Pershad, but they advanced money to, and dealt with, 
Shib Narain and Amur Pershad as being the only adult members 
of the family; and they were ultimately content to take such se- 
curity for repayment of the money as Shib Narain and Amur 
Pershad alone could give them in the shape of a mortgage for charge 
upon the family property. 


Digitized by Google 



Chap. ii. ] COPARCENER'S POWER OF ALIENATION. 


177 


Consequently, the three cases may be summarized thus: — In 
that of Muddun Oopal the plaintiff’s father and elder brother mort- 
gaged 8 aunas of the joint property to Muddun Gopal in consider- 
ation of a loan of money which was wanted for a family purpose. 

In those of Girdhareo Lall and Poosun Lall, putting them at 
their highest, the plaintiff’s father and elder brother mortgaged 
8 annas of the joint property in order to prevent the sale of that 
property at the instance of Girdhareo Lall and Poosun Lall in exe- 
cution of decrees which those persons had respectively obtained 
against the father and eldest son personally. 

The plaintiff’s case then is reduced to this, namely, are the 
minor sons, the plaintiffs, entitled to insist on partition of the joint 
property and to obtain their shares of the joint property free of these 
mortgages? In a late case reported in XX Weekly Reporter, 336,* 
we had occasion to discuss the first part of this question at con- 
siderable length, the result at which we arrived was that the sons 
could at any time during their father’s life call upon him to partition 
the ancestral property. And as to the 2nd part of the question, it 
was also mado clear in the course of the discussion that under the 
MitfLksharA law, the occurrence of the birth of a son had the effect 
of limiting the father's power of disposition over ancestral property. 
While he could before the birth of a son deal with it as sole owner, 
after that event he becomes in a certain sense subject to the control 
of his son who by birth becomes co-owner with him, — with this 
further condition, however, that during the minority of his son he 
has an absolute discretion within certain limits. 

Those limits are prescribed iu paragraphs 28 and 29 of Sec. i. 
Chap. I, MitAksharA. They are expressed no doubt in these para- 
graphs iu somewhat geueral terms, and this court is constantly 
called upon to decide whether a given case comes within them or 
not. The judgment of the Privy Council in Honooman Pershad 
Pandey’s case ( VI Moore’s Indian Appeals ) has been applied by 
analogy and considered to furnish a guiding principle upon this 
poiut. Since, however, the present appeal first came before this 
court, a decision has been passed by the Privy Council, which is 
even more immediately relevant, namely, the decision reported in 
XXII Weekly Reporter, 56. f 

* See post, pages 181 k 182. + See Anlr, page 72. 

VOL. II. 23 
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According to that decision as we understand it, tiie interest 
which under the Mitakshara law a son acquires in the ancestral 
property of his father, by, and in the event of, being born, is of the 
nature of an inheritance, and remaius liable to the payment of the 
personal debts of the father even though subsequently contracted in 
the same way as the entire property would have been liable had the 
son not been born, except only in the case where those debts are 
illegal or were contracted for an immoral purpose. The judgment 
says expressly the interest of the “ sons, as well as the interest of 
the fathers in the property, although it is ancestral, is liable for the 
payment of the father's debts.” 

It would therefore seem to follow that any disposition of the 
property, which is reasonably made by the father for tire purpose 
of discharging a debt of this kind, i. e., a debt of the father's which 
does not fall within the exception, is one of those spoken of and 
authorized as " unavoidable” by paragraphs 28 and 29, Section i, 
Chapter I, Mitiksharrf. 

The debt being of such a nature that the property is ultimately 
liable to discharge it, the alienation of that property, whether by 
mortage or sale by the father upon reasonable terms for the purpose 
of discharging the debt, must be substantially an unavoidable tran- 
saction. 

In the case of Muddun Gopal, the debt was incurred for & 
family purpose ; and in the other two cases, they were debts, the 
reality of which has, so to speak, been guaranteed by a decree. It 
must be taken, as long as those decrees are unimpeached, that there 
really was a debt from the father and his eldest son to Poosun Lall 
and Girdharee Lall respectively. The debts then being apparently 
real debts, and not of an immoral character, and one of them being 
incurred for a family purpose, it follows that they were of such a 
nature that the joint property of the family was liable to meet them. 
And that therefore the mortgages which the father has made for 
the purpose of securing these debts to the defendants, appear upon 
the authorities which have been quoted to be good incumbrances 
upon the joint estate, and valid against the claims of the minors, 
the plaintiffs. 

We thus think that while the plaintiffs are no doubt entitled 
to have a partition of the property, the partition must be subject 
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to the mortgages of the three appellants to the extent of 8 annas 
of the entire property. 

The appellants are entitled to their costs ; bat as we cannot 
give a decree making the minors pay the costs, these costs will be 
declared a charge upon the property. — S. W. Rep. Vol. XXIII, 
pp. 36a — 367. 


Agra, S. D. A. — The lsf of June, 1864. 

Present : 

J. H. Batten, Esq., and C. R. Lindsay, Esq., Offg. Extra Judges. 

Case No. 85 of 1863. 

Baboo Ajoodhia Singh and others, ( Plaintiffs, ) Appellants, 

versus 

Baboo Sumrut Singh, ( Defendant, ) Respondent. 

Held that a Hiudd in sole proprietary possession of a sliaro in an estate, which has 
been partitioned, in the absence of male issue, may alienate his property as he pleases. 

Held, also, that in this suit the alienation was made bond fide, and for valuable consi- 
deration. 

This is a suit, in formd pauperis for a declaration of a proprie- 
tary title in, and for possession of, certain shares in 21 villages named 
in the plaint, and to set aside five deeds of sale whereby the said 
property was conveyed to the defendant by Baboo Inder-dawun 
Singh, deceased; also to recover mesne profits amounting to 
Rs. 45,693, — total value of the claim Rs. 47,857. 

The plaint sets forth that the litigants are the descendants of a 
common ancestor, who acquired the property in dispute ; that the 
property is a joint undivided estate, and that Inder-dawun, under 
these circumstances, was not competent to alienate it. It is con- 
tended that the alienation was not a bond fide sale of property for 
valuable consideration, and that at the period of the execution of 
the deeds, Inder-dawun was not sane, he being afflicted with a 
disease which rendered him incompetent to think and act for himself. 

The defence set up is, that Inder-dawun at the period of the 
sale was well able to conduct his affairs, and that the property being 
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Lis divided share of the ancestral estate, he was competent to alie- 
nate it to whom he pleased, he having no male issue. The sale was 
bond fide for valuable consideration. The Lower Court has decided 
against the plaintiffs. 

Judgment — 

There are three issues for determination in this case : — 

1st . — Was the property in dispute part of a joint undivided es- 
tate, or was it the separate divided share of the deceased Inder- 
dnwun ? 

2nd . — Was Inder-dawun in his right mind when he made the 
alienation, and was he legally competent to execute a deed of sale? 

3rd. — Was valuable consideration given for the property ? 

Regarding the first, there is incontestable documentary and oral 
evidence that the plaintiff Ajoodhia Singh and Iuder-dawuu Singh 
partitioned off their ancestral shares, and held separate possession of 
the land so divided. In fact the Counsel for the appellants had not 
a word to say on the point, for the Government records, aud Ajoo- 
d hia’s petition dated 1st February 1849, precluded any argument. 
The non payment of the consideration, and the incompetency of the 
deceased Inder-dawun, by reason of disease, to execute the deeds, 
are the points in favor of the plaintiffs upon which their Counsel 
rely. Now, we observe that there is no proof that Inder-dawun 
was so ill that he could not exercise his faculties. On the contrary, 
there is good evidence for believing that, though suffering from a 
severe disease, he was fully able to use his mental faculties. The 
disease was not of a nature to prevent the free exercise of the men- 
tal faculties, though very likely it did materially affect his physical 
powers. Moreover, Inder-dawun lived about 15 months after the 
execution of the deeds. Had they been collusively prepared without 
his knowledge, lie certainly, duriug that term, would have heard 
about the fraud. But so far from being a collusive transaction, it is 
on record that Iuder-dawun petitioned the Collector for the mutation 
of names in favor of Sumrut Singh, and presented himself to the 
Tehseeldar who had been directed to verify the petition. 

We have no doubt that Iuder-dawuu did, of his own free will, 
convey the proper ty to the defendant. Then, as to the consideration, 
the property was conveyed to the defendant for Rs. 50,000. Part of 
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the consideration was paid in cash, part was set off against old debts 
due to, or on account of, the defendant, and other claims on the 
seller. Rs. 7,200 were paid off in cash. We think there is sufficient 
evidence proving the payment of valuable consideration ; and even 
supposing that the whole sum of Rs. 50,000 was not paid, such fact 
would be no bar to the validity of the sale. 

In the fourth plea, the appellants urge that a childless Hindti 
cannot alienate his property when a legal heir is present. 

The assertion is true as regards undivided joint property, but 
when a partition of land has taken place, a several right arises ac- 
cording to the doctrine of the Mitaksharti, current in these provinces, 
and the Counsel for the Appellants has verbally allowed that the 
plea is weak, for, if the consideration be proved, the alienation, it is 
granted, is not contrary to Hindti Law. 

We do not think that the non-production of the deeds of sale, or 
the non-registration of such important deeds, materially aifect the 
issue of the case. 

The appellants on their pleadings allow that the deeds were 
executed, but contend that they are false documents. 

Now we fail to perceive that the production and inspection of 
these documents would have proved their falseness. It is fairly 
presumable that, had the documents been producible the defendant 
would have filed them in Court. 

We affirm the decision of the Lower Court, and dismiss this 
appeal with costs. — Agra. S. D. A. Dec., for 18G4, p. 545. 


Ram-anoograh Sing, the kartd of a Hindti family, governed 
by the Mittikshara law, living with his two sons Maha-beer Persad 
and Sheo-nnndun Persad in joint enjoyment of the family property, 
took a loan from certain persons, and executed to them a mortgage 
by a bond of the joint family property. The bond-holders obtained 
a decree on their bond, in execution of which they caused the pro- 
perty to be sold, and themselves became the purchasers. Sheo- 
nundun Persad was a minor at the time of the alienation. Iu a 
suit by Maha-beer Persad on behalf of himself and Sheo-nundun 
Persad to set aside the alienations — on the ground that it had been 
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made without their consent and without legal necessity, the court 
found that Maharbeer Persad had taken such a part in the transac- 
tions leading to the alienation as made him a consenting party to it ; 
that there was no legal necessity for the alienation ; and that Sheo- 
nundun being a minor, the alienation was not the joint act of all 
the members of the family. 

Held, that under these circumstances the alienation failed to 
convey to the purchasers either the entirety of the property or any 
share or interest in it, and Sheo-nundun was entitled to have it set 
aside. In ordering the alienation to be set aside, the court in the 
interest of the minor son, and favoring the equity the purchasers 
clearly had against Ram-anoograh Singh and Maha-beer Persad 
directed that, on recovery of the property, it would be held and 
enjoyed in defined shares, and that the shares of Ram-anoograh 
Singh and Maha-beer Persad should be jointly and severally subject 
to the lien thereon of the purchasers for the repayment of the loan 
to Ram-anoograh Singh. 

So long as a Hindfi family under the Mitikshara law is living 
in the enjoyment of the family property, without having come to an 
actual partition among themselves of that property, or an ascertain- 
ment and partition of their rights in it, no member of the family 
has any separate proprietary right therein which he can alien or 
incumber. The property can only be alienated by the joint act of 
all the members express or implied ; or, in case of justificable family 
necessity, by the kartd alone. 

"Upon a partition of ancestral property between a father and 
his sons during the life-time of the father, the mother is, under the 
Mitakshar& law, entitled to a share. — Maha-beer Persad v. Ram Yad 
Singh and others.* — B. L. R. Vol. XII, p. 90.— -S. W. R. VoL XX, 
page 336. 


* This decision is given in extenso in the Book on Partition. 


Digitized by Google 




Chap, n.] CO PARCENER’S POWER OF ALIENATION. 

Calcutta H. C. — The 11 th December 1869. 


183 


Present : 

The Hon’ble Sir Barnes Peacock, Kt., Chief Justice, 
and the Hon’ble Q. Loch, Judge. 

Case No. 228 of 1865. 

Raj ARAM Tewabee and others, ( Defendants, ) Appellants, 

versus 

Luchmun Pershad and others, ( Plaintiffs,) 

Respondents. 

Plaintiff, on behalf of himself and his minor brother, as sons 
and heirs of Jeetun Lall deceased, sued to recover possession of 
certain lands being ancestral property, by reversal of certain deeds 
of absolute and conditional sale alleged to have been executed 
without any necessity. The deeds were executed by Jeetun Lall 
and his brother O, but the plaintiffs’ claim was confined to the one- 
half share alleged to have belonged to their father Jeetun Lall. The 
property was subject to the MiUtkshatA Law. 

Held, that as the family was not separated, nor the property 
partitioned, the suit should have been brought by all the joint 
owners to set aside the deed as to the charge created by 0, as well 
as to the charge created by Jeetun Lall. 

Held, that if plaintiffs’ case were sustainable in other respects, 
it would be necessary to try the issue whether the persons who 
advanced the money did, after due enquiry into the necessities of 
the father and uncle, act honestly in the belief that a sufficient 
necessity existed for taking up the money for the benefit of the 
family. 

Held, that if a larger sum was borrowed or raised than was 
legally necessary, or a larger portion of the estate mortgaged or 
sold than was necessary to raise the sum legally necessary, tbe 
vendees or mortgagees would be entitled to a charge upon the lands 
mortgaged or sold to the extent of the money required and taken 
up for purposes recognized by Hindu Law. 

In a case where the plaint sought to set aside the deed in toto, 
on the ground that the whole of the money was used by the father 
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for his own extravagance, the Court might, upon the defendants 
establishing a necessity for part of the loan, decree that the deed 
should be set aside, and the plaintiff recover possession, upon his 
paying the amount which was legally taken up for necessary pur- 
poses, or that the deed should be set aside in proportion. — S. W. R. 
Vol. XII, c. r. p. 478. 


It is incumbent on the vendee or mortgagee to give proof not 
only of the consideration money for the sale or mortgage having 
been bond fide advanced in discharge of an antecedent debt, but 
also of an enquiry productive of results which warranted his reason- 
ably believing that such debt was a family obligation, and the sale 
or mortgage a prudeut arrangement for its discharge. — Taravana 
Tevan v. Mulayi Animal Tirumalae Quandan. — Mad. H. C. Rep 
Vol. VI, p. 371. 

By Hiudti law the burthen of showing what separate property 
consists of lies upon the person who alleges the property to be 
separate. 

A person lending money on the security of the property of an 
undivided family is bound to make enquiries as to the necessity 
that exists for such loan. If he lends the money after reasonable 
enquiry, and bond fide believing it will be properly expeuded, he is 
not bound to see to the application of it. The rule is the same 
whether all the members of the family are adults or minors. — Gone 
Bhive Parab et al. v. Kane Bhive et al. — 4 Bom. Rep., a. c. j. 
page 169. 

When a person who claims property on the allegation that be 
purchased it from a person to whom it exclusively belonged, fails to 
prove that the property was the separate property of his vendor, be 
cannot have a decree for the share of the property to which his 
vendor was entitled as a member of a joiut-family. — Gour Behary 
Ram Bhugut v. Sheo Ruttun Coonwur and others. — S. W. Rep- 
Vol. X, p. 243. 
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Admitted legal opinions. 

The rale by the managing partner of an entire eatate is valid in a case of necessity. 

Q. There were three uterine brothers in joint possession of 
some ancestral landed property. One of them staid at home to 
conduct the affairs of the family, and superintend the estate, and 
the other two proceeded to a foreign country to obtain office. In 
this case, is the brother, who manages the estate, entitled to sell or 
mortgage the property for a certain term, while tho other brothers 
are at a distance ? 

R. If two of the three associated brothers, having left a brother 
at home to manage their joint property, proceeded to a distant 
country to obtain office, the managing brother may mortgage and 
sell the whole or a part of the undivided patrimonial property for the 
support of the family and religious purposes, even though there 
be no consent on the part of his co-parceners ; in like manner as 
he may, without his brothers’ sanction, dispose of his own share for 
tllfc maintenance of his own dependants. This is conformable to 
the Ddya-bhdga, Ddya-krama-sangraha, and other legal authori- 
ties.* 

Authorities. 

“But if the family cannot bo supported without selling the 
whole immovable and other property, even the whole may be sold or 
otherwise disposed of .” — Vrihat Menu. "The support of persons, 
who should be maintained, is the approved means of attaining 
heaven : but hell is the man’s portion, if they suffer. Therefore (let 
the master of a family) carefully maintain them.” This is the 
doctrine contained in the Ddya-bhdga. 

“ Should even a slave make a contract in the name of Ids absent 
master for the behoof of the family, that master, whether in his 
own country or abroad, shall not rescind it.” 

“ The term * contract’ means sale and the like.” — Ddya-krama- 
eangraha. 

“ But, at a time of distress, for the support of his household, 
and particularly for the performance of religious duties, even a single 
co-parcener may give, mortgage, or sell the immovable estate." 

• Namely, — tho Vivdda-Chintdmani and other authorities current in tho Mithiia, 
Benares and other schools. 

Von. II 31 
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“ If a debt be incurred by a slave for the support of the family 
of bis master, it must be discharged by the master.” This is the 
opinion of the author of the Vivdda-chint&mani. — Macn. H. L. 
Yol. II, Chap. XI, Case x. 


According to the law an current tD Orissa, the sale of a portion of joint property it 
void. 


Q. A family, consisting of three brothers, held a patrimonial 
landed estate iu joint tenancy, the eldest of whom, without coining 
to a partition, sold a moiety of the estate, with the consent of bis 
youngest brother, but without the consent of the second brother. 
In this case, is the eldest brother competent to sell such property ; 
and if it be sold, is the sale good and valid, according to the law as 
current in Orissa ? 

R. The eldest brother is incompetent to sell one-half of the 
joint patrimonial real estate without coming to a partition, or denn- 
ing his legal share, having only the sanction of his youngest brother; 
and the sale in such case is null and void . — Zillah Midnaport, 
March loth, 1813.— Macn. II. L. Yol. II, Chap. XI, Case xvl 


A sale by one partner of an undivided estate, if justified by necceaity, U good and 
binding'upon the other partners. 

Q. A, B, and C are three brothers, proprietors of an undivided 
landed estate. A dies, leaving a son D ; B dies, leaving a son E; 
and C dies, leaving a son F. F dies, leaving four sons. On the 
death’of A, the estate was registered in the name of D ; and dur- 
ing the minority of the sons of F, it was about to be sold by public 
auction on account of arrears of revenue. With the view of saving 
the estate, D, in concert with E, made a mortgage and conditional 
sale of it to a stranger, and the conditional sale ultimately became 
absolute, in consequence of the money borrowed not being repaid 
to the mortgagee within the stipulated period. Now the heirs of 
F have sued to recover their share, alleging that the sale took 
place without their consent and during their minority. Is such sale, 
made during the minority of the heirs of F, valid accordiug to law ■ 
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R. D and E being the elder brothers of the family, and ma- 
nagers of the affairs, and having disposed of the property in a time 
of distress and through necessity, such act is valid ; and here the 
sale is good, because the estate was disposed of to prevent its being 
sold by public auction. 

Authorities. 

" Even a single individual may conclude a donation, mortgage 
or sale, of immovable property, during a season of distress, for the 
sake of the family, and especially for pious purposes/’ The text of 
Ydjnyamlkya cited in the Mitdkshara, Kalpa-taru, and other 
authorities current in Beliar . — Zillah Sltahabad, April 1 st, 1820. 

Heirs of Goodree Singh v. Gooman Singh and Bustee Siogh. 
Macn. H. L. Vol. II, Chap. XI, Case xx. 


Circumstances under which three brothers can effect the sale of an ostate without tho 
conseut of the widow of the fourth brother. 

Q. A landed estate was purchased jointly by A and B. The 
latter died, leaving his four sons, namely C, D, E, and F. Subse- 
quently to B's death, one of his sons, F, died leaving a widow. 
Afterwards the surviving three uterine brothers ( C, D, and E,) and 
A sold the whole estate. In this case, is the sale of such property, 
without the sanction of F’s widow, valid and binding, or not? And 
has the widow any right over it, or is she only entitled to food and 
raiment from her husband’s brothers ? 

R. Supposing F to have been separated from his brothers by 
obtaining a division of the estate, and then to have died, in that 
case, his widow is entitled to his estate. If no separation between 
F and his brothers took place, or if ho, having separated from his 
brethren, be re-united with them, his widow can only havo her 
maintenance from her husband’s brothers until her death. If after 
partition there was a re-uniou with one only of the brothers, the 
re-united parcener is alone bound to provide his co-parcener’s widow 
with maintenance ; and under these circumstances, the widow’s con- 
sent is by no means necessary to the validity of the sale. 

Zillah Moradabad, April 27th, 1813. — Macn. H. L. Vol. II, 
Chap. XI, Case xxiii. 
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According to the ITiudb law aa current in Tirhoot, a gift of joint-property ia invalid. 
And But profit* are unalienable. 

Q. 1. Is it lawful to make a gift of joint undivided property, 
whether real or personal, according to the law current in Tirhoot ? 

R. I. A gift of j«int undivided property, whether real or 
personal, is not valid, even to the exteut of the donor’s share ; for 
property cannot be sold or given away until it is defined and as- 
certained, which cannot be done without a division. 

A uthorities. 

“Partition (Vi-bhdga) is the adjustment of divers rights regard- 
ing the whole, by distributing them on particular portions of the 
aggregate." — Mit&kshaiA. 

Q. 2. Is the Birt Mahd-brdtnini, or profits arising from the 
levy of sacrificial fees, a fit subject of transfer ? and supposing such 
profits to be enjoyed jointly by several of the class of persons de- 
nominated ‘ Makd-brdhmins,'* is it lawful for any one of the co-par- 
ceners to transfer his share, either by sale or gift ? 

R. 2. The profits of the Birt Makd-brdhmini do not constitute 
a fit subject of transfer, and no one of the sharers in the joiut profits 
of the Birt is at liberty to transfer to another person his own in- 
terest therein : even if the profits had been divided, the same 
prohibition would .apply, inasmuch as the sacrificial fees, which 
constitute the Birt, are only fit to be received by the officiating 
priests, to whom they were offered ; and the purpose of the offerings, 
— namely, the spiritual welfare of deceased ancestors, would he 
defeated hy the alienation. 


Authorities. 

“Having assembled eleven Brahmins, having invoked the 
manes of deceased ancestors, let him present to the Brahmin occu- 
pying the foremost seat, the couch, &c., belonging to the deceased." 
Deva Yugnika, cited in the Nirnaya, Sindhu. “ Having sprinkled 
them with odoriferous perfumes, let him present to the sacrificer 


* Priests who attend at funerals : in some districts they are called Mahd-brdhmin ; 
In others Mahd-pdtra, Ayrahdin , Prttiya , Cant a ha, dx. See note to page 61, VoL U. 
Colcbrookes translation Digest Iliudu Law. 
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his father’s wearing apparel, his ornaments, his sleeping 0011011 ,” &c. 
Vrihaspati, cited in the Nirnaya Sindhu. 

Sudder Dewanny Adaivlut, May 14th, 1823. 

Nundram and others, v. Kashee Pandey and others. — Macn. 
H. L. Vol. II, Chap. VIII, Case xvii. 


Responsa prudentum. 

Madras S. D. A. 

A Hindd, being iu possession of landed and other property, 
died, leaving two sons, the younger a minor of thirteen years only, 
at the death of his father. The elder of the two, taking possession 
of the paternal property, proceeded to borrow successive sums of 
money, amounting, on a settlement of accounts with the lender, to 
a sum for which he gave his note, mortgaging, for the payment of 
it, the family property. The amount exceeds his share of that pro- 
perty. The younger brother was not privy at the time to the con- 
tracting of the debt; nor has lie ever recognised its validity, so far 
as his interest is concerned. Neither does it appear that it was 
incurred on account of the family. Under these circumstances, is it 
chargeable, beyond tho share of the elder brother, on the paternal 
property ? 

Answer. 

The Sastree, Vencatasa, certified that, under the circumstances 
stated, the act of the elder brother could not prejudice the rights of 
the younger. 

Remarks. 

(Extract of a letter ( 1813 ) from Mr. Colebrooke, to the then 
Chief Justice of Madras, upon a suit before the Court, impeaching 
the transaction above alluded to; and upon which the preceding 
reference was made to the Pundits of the Sudder Dewanny Adawlut.) 

On the subject of the question which you had lately before you, 
I entirely agree with you, that a mortgage, sale, or gift, by one of 
several joint owners, without the consent of the rest, is invalid for 
others’ shares. Iu Bengal law, it is clear, that it is good for his own 
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share ; anil for that only. In other provinces, it is as clear, that 
the act is invalid, as it concerns others’ shares ; and the only doubt, 
which the subtlety of Hindd reasoning might raise, would be, 
whether it be maintainable even for his own share, of undivided 
property. On the two first points, then, as stated by you, the law 
is undoubtedly as you have viewed it. On the third point, I take 
the law to be, that the consent of the sharers, express or implied, 
is indispensable to a valid alienation of joint property, beyond the 
share of the actual alienor ; and that an unauthorized alienation by 
one of the sharers is invalid, beyond the alienor’s share, as against 
the alienee. But consent is implied, and may be presumed in many 
cases, and, under a variety of circumstances, especially where the 
management of the joint property, entrusted to the part-owner, who 
disposes of it, implies a power of disposal ; or, where he was tbe 
only ostensible, or avowed owner ; aud, generally, when the acts, or 
even the silence of the other sharers, have given him a credit, and 
the alienee had not notice. I cannot refer you to authority beyond 
the passages to which you have already adverted, for this position. 
I rather consider it to be a point of evidence, what shall suffice to 
raise the presumption of consent, or acquiescence, than a matter 
on which the Hiudti law has pronounced specifically; and I do not 
recollect any passages more express, than those to which you have 
referred, shewing that the alienation is invalid, as against the alienee. 
The case of Pran-nath, v. Cali-sliunker,* to which you refer, was, 
I conceive, determined on the ground of implied consent; the land 
being answerable for the revenue, for which the managing owner 
had engaged, on the part of himself and sharers ; besides other 
peculiar circumstances in the case. — Stra. H. L, Vol. II. (Second Ed.) 
pp. 343 — 345. 


Zilla of Chi hgleput.— June 18, 1805. 

Upon an application to the Court on the part of Vizayaraga- 
vienjar, son of Vurdienjar, for a division of family property belong- 
ing in co-parcenary to himself and uncles, it appears that the 


* Reports ill Sudder D. Adawlut, Bengal, previously to 1805, pp. 49—51. 
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complainant, having taken upon himself to dispose of a village 
belonging to the peoperty in question, has appropriated the proceeds 
partly in the discharge of his father’s debts, the remainder to other 
purposes foreign to the co-heirs. 

Aimver. 

Upon this statement, Vizayaragavienjar had no right to dispose 
of any part of the joint property, to answer either the debt of his 
father, or any purpose of his own, without the consent of his co- 
parceners, no partition having been previously made. 

( Signed) Kistuama Chariar, Pundit. 

Remarks. 

See Mit. on Inh. Ch. I, Sect, i, § 30, 32. None can dispose of 
joint property (especially immovables) without consent of the sharers. 
But here the sale appears to have been without authority, geucral 
or speeial. In setting it aside on this ground, equity would require 
redress to be afforded to the purchaser, by enforcing a partition of 
the whole, or a sufficient portion of it, so as to make amends to the 
purchaser out of the vendor’s share. It is presumed that the debt, 
stated to have been discharged, was one for which the co-heirs were 
no way answerable ; else the case would come within the exception 
in the MitdksharA, Ch. I, Sect, i, § 28. C. 

" Had no right,” &c. Certainly not. And the sale is valid, only 
so far as the seller’s share in the property extended. Both the 
seller and purchaser are punishable criminally in this case; for the 
sale is fraudulent in one ; and, subject to the contrary being shewn, 
the law will imply that it is collusive in the other. See the title of 
Asiodmi-vikraya, sale without ownership, in any of the books. E. 

Stra H. L. Vol. II, (Second Ed.) p. 349. 


Extract of a Letter from Henry Golebrooke, Esq., to Sir Thomas 
Strange, dated Calcutta, Dec. 13, 1812. 

In respect to a HindG’s will, I havo according to my promise, 
examined the Smriti ChandHca, with the view of furnishing any 
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farther information it might contain on the doctrines of Hindu lair, 
which can be brought to bear on the case in question. 

I fiud much difficulty, adverting to the positions maintained ia 
that work, to admit any power in a joint owner to give away his 
proper share, yet unseparated, of the common property, whether 
by will, or by gift in his life-time, without the consent of his un- 
divided brethren. The author of the Smriti Chandrica, speaking 
of common property, of which a gift is forbidden by the law, ob- 
serves, that this regards common ways, and other things common to 
many; but property belonging to an undivided family (he says) 
may, in certain circumstances, be given away, since the consent of 
all parties concerned may be easily had in this instance, though 
not so, in the case of a public way, common to great numbers. It 
is afterwards observed, that an owner may give away his own acqui- 
sitions, without the consent of his undivided brethren, but not so 
joint hereditary property. The author, however, goes still further 
in regard to immovables; restricting a sole owner from selling, 
pledging, or giving away, without consent of kindred ^immovable 
property acquired by himself, unless it exceed the necessary sub- 
sistence of the family, or unless the wants of the family, or other 
distress, require it to be parted with. 

This last restriction naturally suggests the doubt, whether the 
prohibition in this, or in the former case, is to be taken as invalidat- 
ing the act of an owner, who shall persist in disposing of his property 
against the injunctions of the law. But no hint of such a distinction 
(which is to be found in the writings of the Bengal school, between 
gifts valid, though forbidden, and gifts either void or voidable) is 
contained in the Smriti Chandrica. The author, on the contrary 
maintains, that forbidden donations shall be set aside by the sover- 
eign authority; and it seems more consonant to his doctrine to say, 
that the owner’s disposal of his share of undivided hereditary pro- 
perty, without assent of partners, is voidable. 

I intended to have completed a similar examination of the 
Madhavya, with reference to the same point ; but the book is not 
just now at hand. 

Stra, H. L. Vol. II, (Second Ed.,) p. 439. 
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Extract of a letter from Henry Colebrooke, Eeq., to Sir Thomas 
Strange, dated Caladta, Dec. 26, 1812. 

I have examined the Mdulhavya since I wrote to you ; and find 
nearly the same opinions as in the Smriti-chandricd, more concisely 
expressed ; hut with a restriction of some importance. Mddhavya 
observes, in regard to movables, that property, which a man him- 
self acquired, may bo aliened by him, withthout the assent of his 
brethren, with whom he has no partition of wealth; but not so in 
regard to immovables; adding theu the remark, that property in- 
herited from ancestors may be given away by the chief brother, 
with the assent of the rest. Ho appears to consider all the pas- 
sages cited by him in this place, as relating to immovable property ; 
and it may, therefore, be questioned, whether he contemplated auy 
restraint on a joint proprietor from giving away movables, not ex- 
ceeding his own share of undivided wealth. 

The subject is certainly one of considerable difficulty ; and I 
have all along felt much at a loss to give a decided opinion on the 
question of a Hindd’s will, undor the law, as it prevails in your part 
of India.* — Stra. H. L. Vol. II, (Second Ed.,) p. -til. 


Part of Mr. Colebrooke’s opiuiou contained in Strange's Hindd 
Law VoL II, (Second Ed.) p. 433. 

It may be objected to Vijnydneshwara and Smnti -chandrikd, 
that the texts, which prohibit gifts of any portion of joint property, 
or of the whole of a man’s sole property, thereby distressing his 
family, equally forbid sale and mortgage of it: so that these also 
would bo void, although a valuable consideration have been paid or 
received. Injury and injustice may, however, be prevented, by hold- 
ing him and his property answerable for the repayment of the money 
or valuable consideration received by him : and equity perhaps would 
award partition, for the purpose of enforcing payment from his share, 
thus rendered a separate one. But, in the case of gratuitous aliena- 
tion, there are not the same difficulties : and I apprehend, that, under 
the Hindi! Law, as received among those with whom the Mit&kshar& 
and Smriti-chandrita are the chief authorities, it must be held 
that the disposal by will (considered as gift) of an undivided share 
* See the Chapter on Wills. 

Vol. II. 25 
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of joint property, is not valid ; nor of any part of it, unless for pious 
purposes, or other uses incumbent on the testator to provide for, 
aud falling within the exception which the law makes to the general 
prohibition.* 


Bombay . — January 23, 1811. 

Two brothers, possessing a house jointly, the elder executes a 
contract for the sale of it, in the name of himself, and his absent 
brother; and deposits it with a third person, on condition that it is 
to be delivered to the purchaser, on its being signed by the younger 
brother, and the purchase-money received. The younger brother 
objecting to sign, the purchaser still insists upon the benefit of the 
contract, as entered into by the elder, and sues accordingly. Is he 
entitled to it? 

A newer. 

It depends upon the age of the younger brother at the time. 
If he was of age, the claim is available only as against the share 
of the elder, who took upon himself to enter into the contract with- 
out the privity of his brother. But if the younger were at the time 
a minor, the property being undivided, the purchaser may enforce his 
claim to the full exteut. 

(Singed) Vistuu Pandoorung, Sastree. 

Remark. 

This opinion seems to be grounded on the Mitdksharlt on luh. 
Chap. I, Sec. i, § 29 ; but should be restricted, as it there is, to a 
case of indispensible necessity for the common interest. The pur- 
chaser must take care, that the purpose of the sale be such as will 
maintain its validity under the provisions of the law. — Stra. H. L. 
Vol. II, (Second Ed.) p. 348. 


* See the Chapter on Wills. 
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CHAPTER I. 

Of sons, grandsons and great-grandsons, 

(in the male link. ) 


Calcutta, S. D. A. — The 1th of September, 1802. 

Present : 

H. Colebrooke, and J. H. Harington, Esqs., Judges. 

Duljeet Sing, Appellant, 
versus 

Sheo-munook Sing, Respondent. 

The proprietor of a talook in Benares died, leaving three sons. The first son died leav- 
ing a son, the plaintiff ; afterwards the second son died. Plaintiff, tho grandson, 
sues defendant, the third son, for a partition and his share ; and there are surviving, 
besides the parties, two widows of the second son. Adjudged, that the plaintiff and 
defendant take half and half by inheritance ; and that the widows receive mainten- 
ance. 

But it afterwards appears that the parties had withheld from the knowledge of the 
Sudder Dewanny Adawlut a decroo of tho Provincial Court (passed during the appeal 
to the Sudder Dewanny Adawlut) adjudging to the widows a third of the talook, 
under a deed executed by their husband. Ordered, therefore, that the parties get 
each half of the remaining two-thirds. 

The respondent fined 100 rupees by the Sudder Dewanny Adawlut for mis-stating fact a 
to the Court with respect to the said decree of the Provincial Court, with a view to 
obtain an order for the enforcement of the decree of the Sudder Dwanny Adawlut, 
which tho Provincial Court had delayed until further instructions. 

In September 1797, or Bhadon of the Fusslee year 1204, Sheo- 
munook Singh sued Duljeet Sing in the City Court of Benares, for 
a moiety of the zemiudaree right of the talook J uglinee, in pergun- 
nan Keswar, of which talook the auuual jummah was stated at 
12,730 rupees. 

The plaintiff demanded a partition of the talook, and claimed 
a moiety on the ground that he was entitled by inheritance to an 
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equal share, with the defendant, of the talook formerly belonging 
to Ramrooj. The defendant pleaded, first, that neither the plaintiff 
nor his father had ever possessed any share of the talook, and that 
the plaintiff could not now be admitted to claim a share ; second, 
that the plaintiff had resigned any claim he might eventually have 
bad. The defendant accordingly produced an instrument termed 
Baz-ndmah, or deed of renunciation, under date the 4th of Koar, 
1197, not signed by the plaintiff, but alleged to be in his hand-writ- 
ing, setting forth, that he was confined by the Rajah of Benares, for a 
balance of revenue due on account of Pergunnah Koond, and was 
released on the defendant’s paying the money for him, to the Rajah ; 
in consideration of which the plaintiff relinquished all claim to a 
share, or division, of the talook in question. 

The City Judge consulted his pundit on the case, who gave an 
opinion, that, from the alleged deed of renunciation, it was suffi- 
ciently clear that the zemindaree had not been divided in the time 
of the plaintiff’s father, that is, that it was an undivided property 
(which appears to have been the fact) ; that, the zemindaree having 
belonged to the grandfather ; and one of the plaintiff’s uncles, besides 
his father, being dead ; the zemindaree must now belong half to the 
plaintiff and half to the defendant. According to this opinion, the 
City Judge gave a decree for the plaintiff, for the moiety claimed ; 
and, in appeal to the Provincial Court, it was affirmed ; the judg- 
ment providing, that nothing in it should be considered to bar any 
right which the widows might possess. 

A further appeal was brought to the Sudder Dewanny Adawlut 
(present H. Colebrooke and J. H. Harington) by the defendant, 
insisting, first, that the deed of renunciation was valid : second, 
that, nothing against the right of the widows having been decided 
by the other Courts, the plaintiff, at any rate, could not obtain so 
much as a moiety. To this the respondent objected, that the 
widows would by law only receive maintenance. The Sudder Dewanny 
Adawlut, setting aside the first plea, put the case thus to their 
pundits, as to the question of inheritance. Baboo Ram-rooj, zemin- 
dar of the talook, died leaving three sons, Bhoop-naraen, Prem- 
nnraen, and Duljeet. After his death, Bhoop-naraen managed the 
talook on the part of the three 6ons : and died leaving a son, Sbeo- 
munook. After this Prem-naraen managed the talook ; and died 
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without issue, leaving two widows, Bukht-konwur and Binut-konwur. 
After this Duljeet managed the talook. Sheo-munook sues for par- 
tition, and for a share of his hereditary estate. By the Hindti law, 
as established in the province of Benares, what share, falls to Slieo- 
rnunook ; and are the widows of Prem-naraen entitled to any share 
or not ? The pundits declared in answer, that the * widows were 
entitled to no share, but had a right to maintenance from the es- 
tate; that, the estate being divided, Sheo-munook and Duljeet 
would each take half.’ The Sudder Dewauny Adawlut affirmed the 
decrees of the lower Courts ; and issued the usual directions for 
carrying the judgment into effect. But on the 25th of Febru- 
ary 1808, a petition was presented to the Court on the part of Sheo- 
munook Sing, setting forth, that, while the cause between him and 
Duljeet was pending in appeal before them, Duljeet (the original 
defendant in that cause ) having learnt that the widows of Prem- 
naraen would only be entitled to maintenance, had, with a view 
to defraud the petitioner, induced them to bring an action against 
himself, in the Benares City Court, for a third of the talook ; in 
which action judgment had gone in favour of the plaintiff, on the 
defendant’s admission of their title ; which judgmeut the Provincial 
Court had affirmed in appeal : that the Provincial Court therefore 
did not execute the decree passed by the Sudder Dewanny Adawlut 
in the petitioner's favour, adjudging to him a moiety of the talook; 
which decree the petitioner prayed might be enforced. 

The Sudder Dewanny Adawlut having no information of the 
suit mentioned by the petitioner, called on the Provincial Court to 
transmit the decrees, if any such had been passed. And it appeared 
from the return made, that on the third of May 1799, the widows 
of Prem-naraen had sued Duljeet and Sheo-munook in the Benares 
Ciiy Court, for a third share of the talook, under a deed of gift to 
them from their husband, and two written acknowledgments by 
Duljeet and Sheo-munook : that in September following, they ob- 
tained a judgment for the share claimed ; which judgment the 
Provincial Court affirmed in appeal, in May 1800, reciting in their 
decree, that the documents of the plaintiff were proved, and that 
Sheo-munook, in the pleadings in appeal, admitted them. And the 
facts represented to the Sudder Dewanny Adawlut by Sheo-munook 
in his petition, turned out to have been wilfully misstated. The 
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pleader of Sbeo-munook, who presented the petitiou on his part 
to the Court, stated, in answer to questions put to him, that it was 
transmitted to him by an agent on the part of his client ; that he 
could not answer for its contents; and that, while the appeal was 
pending before this Court, he was not informed of the suit relative 
to the third share. 

The Sudder Dewanny Adawlut directed that Sheo-munook, for 
the false statement, made with a view to mislead the Court, should 
pay a fine to Government of 100 rupees. 

And it appearing to the Court that the decrees in the suit 
brought by the widows against the present parties, of which suit, 
during the appeal, they concealed all knowledge from this Court, 
could not be affected by the decision passed in this Court; it was 
directed, that the Provincial Court, maintaining their own decree 
in favour of the widows for a third share, should, under the decree 
of this Court of September 1802, reserve to the appellaut and re- 
spondent two-thirds only of the talook, giving the respondent pos- 
session of half of that portion.* — Sel. S. D. A. Rep. Vol. I, p. 59. 
(New Ed. p. 79.) 

Bombay, S. D. A. — The 27th of May, 1824. 

Present : 

Romer, Sutherland and Ironside, Judges. 

Mussummat JIuncha and others, 
versus 

Brij-biiookun and another. 


In this case,— 

Two sons of a Hindti, deceased, by his second wife (who sur- 
vived him), were held to be entitled to share equally with the sons 
of a former wife in their father’s property. The widow to be main- 
tained by all the sons. — Bom. Sel. Rep. p. 1. Vide Moreley’s Digest, 
Vol. I, p. 300. 


* By the rules of inheritance the widows of the second brother were eutitled to a 
maintenance only, not a share of the estate. ( Mitdkshard on Inheritance, Ch. ii. Sec- 
tion 1, § 39. ) But under a deed of gift from their husband, and written acknowledg- 
ments from both the co-heirs they acquired a right thus specially conferred on them.— 
Note by Sir William Macnaghtcn. 
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Present : 

Elphinstone, Keate ami Sutherland, Judges. 

Laroo versus Manik-chund Shamjee. 

The substance of the decision of this case is as follows : — 
Where a Hindu claimed to obtain from his step-mother, a half 
of his late father’s estate, leaving the other half to her son, his 
younger brother, it was held that the sons were each entitled to oue 
moiety, after deduction of one twentieth share of the whole for 
their sister’s dower, and a suitable sum for the brother’s marriage. — 
Borradaile’s Reports, Vol. I, page 418. Vide Morley’s Digest, Yol. I, 
page 305. 


Privy Council. 

The 27th, 28th, 30 th of Nov., and 8th of Dec., 1857. 

Present : 

The Right Hon. The Lord Justice Knight Bruce, the Right Hon. 

T. Pemberton Leigh, the Right Hon. Sir Edward Ryan, 
and the Right Hon. The Lord Justice Turner. 

CHUOTURYA Run-murdun Syn, Appellant, and 
Sahib Pubhlad Syn, Respondent. 

An illegitimate son of a Khattri, one of the three regenerate castes, by a Soodra woman, 
cannot, by the Hindi! law of inheritance, succeed to the inheritance of his putatire 
father ; but he is entitled to maintenance out of his deceased father's estate. 

So held in the case of a disputed succession to the Rajdotn and Zemindary of Ram- 
nugur, in the Presidency of Bengal, of the Rajah last seized, the putative father, 
being a Rajpoot of the Khattri class. 

Secu*. In the case of the Soodra class, illegitimate children being qualified to inherit. 

Inquiry into the History of the Khattri class. Such class held not to have lost caste 
and sunk into the Shoodra class. 

The Rajpoot i of Central India, and in the district where the Rajdom of Ramnugur is 
situate, held to be of the Khattri class, and that the right of succession to the Raj 
and Zemindary was to be determined by the laws and customs of that class. 
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The Right Honorable Sir Edward Ryan 

In June, 1832, Rajah Tej Purtab Syn died, in undisputed pos- 
session of the Raj and Zeminclary of Ramnugur, in the Zillah of 
Sarun, the right to which Raj and Zemindary is the subject-matter of 
the appeal. He left surviving him three widows, and an only brother 
of the half-blood, Rajah Umur Purtab Syn. A dispute arose be- 
tween Telotma Debee, his eldest surviving widow, and his brother, 
as to who should succeed to the Rajdom and Estates ; but this was 
ultimately compromised, and Telotma Debee relinquished her claim 
in consideration of a certain revenue secured to her for her life. 
Rajah Umur Purtab Syn continued in possession of the Raj and 
estates until his death, which took place in November, 1834. Upon 
his death, Lutchmee Debee, his widow, obtained possession of the 
property, and a Virasut-ruimah was filed in her name on the 5th 
of December following, stating that she was in possession, and claim- 
ing for her the Raj and Zemindary, as sole heir to the deceased. 
After the usual proclamations, the Government Collector entered 
her name in the books of Record as the heir and sole proprietor of 
the Raj and Zemindary. Subsequently, claims were set up to the 
property by Telotma Debee ; by Oodey Purtab Syn ; and by the 
Appellant ; and also by the Respondent. 

Two suits were commenced ; only in August, 1835, by Oodey 
Purtab Syn, against the widows of Rajah Tej Purtab Syn, and 
Lutchmee Debee, the widow of Rajah Umur Purtab Syn, in which 
he claimed as heir from a common ancestor of the deceased Rajah 
and himself — one Mookund Syn. The Plaint in this suit is not set 
out iu the transcript, and is not clear whether the Appellant was 
originally a party, or became so by a supplementary petition ; but in 
the plaint he is stated to be the son of a slave-girl. 

The other suit was commenced on the 5th of May, 1836, by the 
Respondent on behalf of his son, Futteh Bahadoor Syn, an infant, 
against the widows of Rajah Tej Purtab Syn, Lutchmee Debee, 
and Oodey Purtab Syn ; and by an order of the Court, dated the 
26th of March, 1838, the appellant was also made a defendant. 
This suit was founded on an Ijazut-puttur alleged to have been 
executed by Rajah Umur Purtab Syu, empowering Lutchmee Debee 
and his brother’s widows, to bestow the guddee of the Rajdom on 
the Respondent’s son. 
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These suits came on for hearing together before the Principal 
Sadder Arneeu at Sarun, on the 7th of May, 1839, and were dis- 
missed with costs. The grounds in which the first suit was dismissed 
are stated in these words, “ that although Cbuoturya Run Murdun 
Syn was the son of Umur Purtab Syn, yet whether he, not being 
born of a woman of equal caste, was entitled to the Rajdom during 
the life of Ranee Umur Raj-lutchmee Debee, was a question, the 
investigation of which did not become necessary in this case, be- 
cause there existed no dispute or disagreement between Ranee 
Umur Raj-lutchmee Debee aud Run Murdun Syn : but, whether 
Run Murdun Syn was entitled to the Rajdom, or not, while Umur 
Raj-lutchmee Debeo lived ; plaintiff had no right to the Rajdom 
whatever on the score of relationship, the Zemindary being a se- 
parate oue altogether." Iu the suit of the respondent it was held 
that, a3 the claim rested solely on the Ijazut-puttur which was 
found not to be a genuine instrument, it was not necessary to go 
into the matter of relationship. 

From these decisions, Oodey Purtab Syn and the present 
Respondent, on behalf of his infant son, appealed to the Sudder 
Dewanny Adawlut, on the 12th of July 1840. After the Appeal, and 
before any further proceedings, Ranee Umur Raj-lutchmee Debee 
died ; upon which the present appellant and the Respondent, as 
father and guardian of Futteh Bahadoor, presented to the Sudder 
Court separate petitions, iu which they set forth their respective 
claims to be considered as heirs to the deceased Ranee. Mr. Reid, 
the Judge, before whom these petitions came, directed the Principal 
Sadder Ameon of the Zillah of Sarun to receive proof of their 
claims as heirs to the deceased. In the meantime, the estate was 
attached by the Collector under order of the Judge aud placed under 
a Manager, and a proclamation issued for the attendance of heirs. 
Oodey Purtab Svri, the respondent, in his character of father and 
guardian ; the surviving widow of Rajah Tej Purtab Syn ; and the 
Appellant, attended to prove their respective claims. On the 7th of 
Noveml>er, 1840, the papers relating to proof of succession were 
brought before Mr. Reid, aud in an order made by him of that date, 
he states that as from the decision of the 7th of May, 1839, it 
appears that Run Murdun Syn is the son of Rajah Umur Purtab 
Syn, but by a woman of unequal rank, it has, therefore, become 
Vol. II 26 
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imperative on him, before going into the merits of the case, to re- 
quire a Byivaata ( law opinion ) from the Pundit of the Court, on 
the point, whether among Hitidds a son by a woman of unequal 
rauk, while lineal relations are forthcoming, will be entitled to in- 
herit the estate of his deceased father, and the Pundit is accordingly 
ordered to give his opinion on the point. In January, 1841, the 
Bywasta of the Pundit is filed : it states, “ that among Hindds of 
the Rajpoot caste, a son who is not born from a woman of equal 
rank and caste can be reckoned as son, and will be entitled to the 
estate of his deceased father, a near relative of lineal descent living 
notwithstanding, because a Rajpoot is of the Soodra caste, and a 
son born to an individual of a Soodra caste, even from the womb of 
a slave, &c., is reckoned his son by the Shaster laws, and is entitled 
to succeed to his father's estate, a near relation of lineal descent 
living notwithstanding;” and he also states that “if there be no 
legitimate offspring, that is to say, no issue from a married woman, 
in such a case, the illegitimate son of an unmarried Soodra woman 
will be entitled to the whole of hi3 father’s estate.” 

This Byiuasta was brought before Mr. Reid on the 5th of Feb- 
ruary following, and he then proceeded with the further hearing of 
the cause, and he was of opinion that, although this Bywasta of the 
Pundit was in favour of Run Murdun Syn, yet that considering the 
claims of the parties, it was inexpedient to dispose of the case with- 
out going into its full merits, and ho ordered that both cases should 
be tried together, and that all the objecting parties and claimants 
should be at liberty to come forward, and that the name of the party 
whose claim should be found good, should be entered in lieu of the 
name of the deceased widow. 

On the 23rd of May, 1842, the proceedings taken before 
Mr. Reid, and all the other papers in these suits, were, by an order 
of the Court, brought before a Full Bench, and the Judges, consist- 
ing of Mr. Lee Warner and Mr. James Shaw, recorded their opinion 
in these terms : “ We perfectly agree in the opinion pronounced by 
the Principal Sudder Ameen in regard to the validity of the Ijasut- 
pultur. But as inquiry into the agnatic descent of the Appellants 
in the both cases, and the objections made by Chuoturya Run 
Murdun Syn, and his marriage in a Rajpoot family, has been neg- 
lected by the Principal Sudder Ameen, we return the decisions of 
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the Principal Sudder Ameeu, dated 7th of May, 1839, as incom- 
plete; and, under Cl. 2, Sec. 2, of Reg. IX of 1831, hereby order 
that the papers of this case and of case No. 50, of 1840, with a 
copy of this proceeding, be sent back to the Principal Sudder 
Ameeu of Sarun, accompanied with a precept with this order : that 
he restore both tiie cases to their former number ; and, ns regards 
this case, he should inquire whether the marriage of Chuoturya 
Run Murduu Syn, who declares himself to be the son of Umur 
Purtab Syn, and whose marriage, by the papers appears to have 
taken place in the village of Bel Ghat, in Zilluh Ghoruckhpoor, and 
in the family of a Hindi Sahee of the Rajpoot caste, had actually 
taken place in a Rajpoot family, and whether he eats and drinks 
with them or not; and whether the marriage of Rajah Umur Pur- 
tab Syn with Lutchmee Dya Debee, the mother of Chuoturya Run 
Murdun Syn, was solemnized according to the custom and practice 
of the family or not ; and aftor requiring aud obtaining from Sahib 
Purhulad Syn, father and guardian of Futteh Bahadoor Syn, the 
Plaintiff in case No. 50 of 1840, a petition in regard to his aguatic 
descent, and a genealogical table and documentary proofs aud wit- 
nesses from both parties, to try and decide the two cases as may be 
most consistent with justice and equity, as regards the heirship of 
Run Murdun Syn to the estate of his father, Rajah Umur Purtab 
Syn, and the relationship of the parties according to the genealogi- 
cal tables given in by both." 

In November, 1842, the Respondent filed a supplementary 
petition, setting forth hi3 genealogy, and claiming in his own right 
as the next male heir of Rajah Umur Purtab Syn. 

In February, 1845, the Principal Sudder Ameen gave judgment 
on the retrial of these causes, and held the Respondent to be the 
nearest next of kin to the deceased Rajah Umur Purtab Syn; that 
Oodey Purtab Syn being only remotely related, had not established 
his claim ; that the marriage of Rajah Umur Purtab Syn with 
Lutchmee Dya Debee was not proved ; that the Appellant, as 
the illegitimate son of Rajah Umur Purtab Syu, was entitled to 
maintenance. 

Against this decision, Chuoturya Run Murdun Syn, in April 
1845, appealed ; and on the 9th of April, 1846, the Sudder Dewanny 
Court dismissed the appeal, affirming the decree of the Zillah Court 
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iu all respects, except as to the allowance of maintenance to Chuo- 
turya Run Murduu Syn ; which part of the decree was reversed. 

From the decree of the Sudder Dewanny Court the present 
appeal comes before their Lordships, and the Appellant objects to 
the decree. « 

First Because, he claims to be entitled to the Raj and Zemin- 
dary, as the legitimate son of the late Rajah Uinur Purtab Syn. 

Secondly. Because, if the alleged marriage and legitimacy be 
not established, he claims to be entitled to the inheritance as the 
illegitimate son of the Rajah. 

Thirdly. That if not entitled to the inheritance, he is, as the 
illegitimate son, entitled to maintenance out of the estate, which 
the Court has disallowed. 

In 1838, the Appellaut endeavoured to establish by evidence, 
on the first question, that the late Rajah Umur Purtab Syn was 
married, according to the custom of the family, to Lutchmee Dya 
Debee, and the Respondent endeavoured, by evidence, to show that 
the Appellant was the illegitimate son of a slave-girl. Upon the 
retrial of these cases before the Principal Sudder Araeen in 1845, 
no fresh witnesses were called by the appellant to establish the mar- 
riage, although special directions were given as to the issues on this 
point ; but many witnesses were called by the Respondent to show 
that no such marriage took place. Their Lordships, therefore, are 
of opinion, that no satisfactory grounds have been alleged for dis- 
turbing the finding of the Court below on this matter of fact, con- 
firmed by the judgment of the Sudder Dewanny Court, and are of 
opinion, that the Appellant has failed to establish the alleged 
marriage of his father with Lutchmee Dya Dobee, and that conse- 
quently his claim as the legitimate son of the late Rajah cannot be 
sustained. 

Then arises the second question, whether the Appellant is en- 
titled to the inheritance as the illegitimate son of the late Rajah? 

There is no dispute as to the paternity of the Appellant, and 
the principal matter for inquiry is the Hindfi law of inheritance, 
with regard to the right of succession of illegitimate children. 

This law, it appears, varies according to the different classes of 
the Hindfis, and it is necessary, therefore, in the first instance, to 
consider what those classes are, and where they are to be found. It 
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is undoubted that there were originally four classes : First, the 
Brahmins; second, the Khattris ; third, the Vaisyas; fourth, the 
Soodi'as : the first three were the regenerate or twice born classes, 
the latter the servile class. It was contended on the part of the 
Appellant, that the Khaltri and Vaisya classes have ceased to exist, 
and were sunk into the Soodra class, and that there aro now two 
classes only, namely, the Brahmin and the Soodra. The appellant, 
in order to show that the proper genuino “ Khattri” are extinct, 
cites as authorities in support of this position, “ the Ayeen Akbery, 
or, the Institutes of the Emperor Akbar,” Vol. II, page 377, in which 
there is this passage : “ At present there aro scarcely any truo 
Khattris to be found, excepting a few who do not follow the pro- 
fession of arms.’' — “Those among them, who are soldiers, aro called 
Rajpoots .” Tod’s “ Annals and Antiquities of Rajasthan,’’ Vol. I, 
p. 53, where it is said, “Of the fifth dynasty of eight princes" “four 
were of pure blood, when Kistra, by a Soodra woman, succeeded." 
Ward's “Account of the Hindds" Vol. I, p. 06 (Edit. 1815). Sec. 2, 
which treats of the Kshattriya caste, has this passage: — “Some 
affirm, that there are now no Kshatryas in the Kali Yoga, that 
only two castes exist, Brahmins and Soodras, and that the secoud 
and third orders have sunk in the fourth.” 

Steele, “Summary of the Law and Customs of Hindu castes,” 
p. 95, says, “The Binhmins assert that Purus-ram destroyed the 
whole of the Ksliattriyas and at p. 96 : “The Rajpoots, Mahratta 
chiefs of the Sattara or Bhonsle, and Kolapoor families, &c., and 
other houses, lay claim to the title of Kshattriya, and wear the 
Jenwa. But they are considered Soodras by the Brahmins and 
there is an opinion to the like effect expressed by Mr. Sterling, in a 
paper on Orissa proper, in Vol. V, of the “ Asiatic Researches," 
p. 195 The proper genuine Khattris are, I believe, considered to 
be extinct, and those who represent them are, by the learned, held 
only to bo Soodras. ’’ 

Whatever weight may be due to these authorities in support 
of a speculative opinion, entertained, perhaps, by learned Brahmins 
and others, their Lordships have, nevertheless, no doubt that the 
existence of the Khattri class as one of the regenerate tribes, is 
fully recognized throughout India, and also that Rajpoots in central 
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India, and in this District, are considered to be of that class. No 
doubt, as far as we are aware, has ever been raUed in the Courts in 
India as to the existence of the Khattri class as one of the regener- 
ate tribes. The Courts in all cases assume that the four great classes 
remain. Thus Sir W. Macnaghten, in his margiual note to Pershad 
Singh v. Ranee Muhesree (3. S. D. Rep. 132), says, " according to 
the Hindi Law, au illegitimate son of a Rajpoot or any of the three 
superior tribes, by a woman of the Soodra or other inferior class, 
is entitled to maintenance ouly.” In the statement of the case, he 
takes it as an admitted fact that a Rajpoot is one of the three 
superior tribes ; although it is true, as ha3 been observed, that the 
point ultimately decided in this case, was only that the paternity 
was not established. In the second volume of Macnaghten's “ Prin- 
ciples of Hindi Law,” p. 119, the marginal note is, ‘ The illegiti- 
mate son of a person belonging to one of the regenerate tribes ( in 
this case a Rajpoot) is entitled to maintenance ouly.” Accurate 
information as to the distinction of classes, especially in this part 
of India, is to be found in the statistical survey of Dr. Francis 
Buchanan, conducted under the direction of the Government of In- 
dia. The second volume of M. Martin's “ India” coutaius Dr. Bu- 
chanan’s report on the District of Goruckpoor, and at p. 456 he 
says, “ The Rajpoots are here, everywhere and by all rauks, admitted 
to be Khattris although they claim all manner of descents, except 
from the persons who, according to the Vedas, sprung from the 
arms of Brahma." Other passages in the same report have been 
referred to by Mr. Leith to the same effect. The Rajpoots are men- 
tioned in Elphinstone’s “ History of India” Vol. I, p. 607, as the 
military class in the original Hindu system ; so also in Cunningham’s 
“ History of the Sikhs,” p. 202. Thornton, in his “ Gazetteer,” Tit, 
“ Rajpootana” says, “ The widely spread sect of Rajpoots are con- 
sidered offsets of the Ksluittriyaa, one of the four great castes into 
which the Hindus were originally divided.” Sir John Malcolm, in 
bis " Memoir of Central India,” Vol. II, p. 125, enters fully into the 
state and condition of the Rajpoot tribes. They are treated of 
throughout his history as belonging to the Superior class ; he men- 
tions that although their intercourse with females of a lower tribe 
may have, in some instances, produced a mixed race ; yet even in 
this class, which he terms the bastard Rajpoot tribes, the lowest of 
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them who aspire to Rajpoot descent, consider themselves far above 
the Soodraa. 

In the report of Dr. Buchanan, mention is made of the ex- 
istence of this mixed race in the District of Qoruckpoor, and that 
there are several persons of the mountain tribe, called Khattria ; 
who are a spurious race, but who claim all the dignities of the 
military order. One of the witnesses in this case, the Rajah of 
Gopalpoor, a Khattri Koftsuck, states that his family do not inter- 
marry with the mountain Rajahs. It seems to us, therefore, not 
only that the Khattri class must be considered as subsisting, but 
that according to the Hindfi Law generally prevailing in this part 
of India, and independently of exceptions arising out of any well- 
established usage or custom to the contrary, as to particular places 
or families, Rajpoots are to be considered ns of the Khattri class. 

From these premises it seems to us to follow, that (it being 
indisputable that Rajah Umur Purtab Syn was a Rajpoot) the true 
question to be decided in this case as to the Hindu Law of inheri- 
tance is — not whether the illegitimate son of a Soodra man by a 
Soodra woman cau inherit, but — whether the illegitimate son of a 
Khettri can in any event inherit, whether his mother be a Soodra, 
or of any other caste. 

The law relating to the right of succession of illegitimate 
children, is thus stated in the first volume of Sir. W. Macnaghteu's 
“ Hindi! Law," p. 18: — “Among the sons of the Soodra tribe, an 
illegitimate son by a slave-girl takes with his legitimate brothers a 
half share; and where there are no sons (including son’s sons and 
grandsons), but only the son of a daughter, he is considered as a 
co-heir, and takes an equal share.” In the second volume of the 
same work, in a foot-note, p. 15, he states : " According to the Hindi! 
law, the illegitimate son of a Soodra man by a female slave, or a 
female slave of his slave, may inherit, but not the illegitimate child 
of any of the three superior classes;” and he adds, "If the woman 
were not his female slave, the son begotten on her by him would 
have no right to the inheritance, but only a claim to maintenance." 
As an authority in support of the passage in his text, Sir W. 
Macuaghten refers to Colebrooke’s translation of the MitAkslmr*, 
on Inheritance, which, as i^ well known, is the standard authority 
on this subject in all the schools of Hindi! law, from Benares to the 
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Southern extremity of the Peninsula of India. In chapter I, Sec- 
tion 12, of that work on “The right of a son by a female slave, in 
the ease of a Soodra’s estate," it is thus stated : “ The author next 
delivers a special rule concerning the partition of a Soodra's goods. 
‘ Even a son begotten by a Soodra on a female slave, may take a 
share by the father’s choice. But if the father be dead, the brethren 
should make him partaker of the moiety of a share ; and one who 
has no brothers, may iuherit the whole property, in default of a 
daughter’s sons. In clause 3, it is stated, that the rule does not 
apply to the three superior regenerate classes. From the meution 
of [ a Soodra in this place it follows that ] the son begotten by a 
man of a regenerate tribe on a female slave, does not obtain a share 
even by the father’s choice, nor the whole estate after his demise. 
But if he be docile, he receives a simple maintenance. 

In another treatise on the Hindfi law of inheritance, also tran- 
slated by Colebrooke, and which is the great authority in Bengal. 
The “ Daya-bhaga of Jimuta-vdhana,” p. 151, the same doctrine is 
to be found. Also in the treatise on “ Adoption," translated by Mr. 
Sutherland. The Dattaka Mimdnsd Sec. 2, cl. 20. p. 32, and the 
Dattalca Chandnkd Sec. V. cl. 30. p. 205, the third Volume of Cole- 
brooke's Dig. cl. XXIV. p. 143, Strange’s * Hindu Law,' pp. 09 — 
132 of Vol. I, and p. G8 of Vol. II. 

A decision on the right, among Soodras, of illegitimate children 
to inherit, is reported in Sir Thomas Strange's Notes of Cases at 
Madras, Vencata Ram v. Veucata Lutchmce Uinmall (Vol. II. 
p. 305). In his judgment he says, illegitimate childreu of Soodras 
inherit, but in the case of illegitimate children begotten by a rege- 
nerate man, the law is different ; they are eutitled to maintenance 
only. 

It seems, therefore, to be established by an unusual concurrence 
of authority, that according to the law prevalent where this property 
is situated, the illegitimate sou of one of the three regenerate or 
twice-born races cannot succeed to the inheritance of his father. 
We think, therefore, that the Appellant’s case fails on the second 
point no less thau on the first. 

The only remaining question is the reversal by the Sudder 
Dewanny Court of that part of the judgment of the Zillali Court which 
directed that an annual sum of Rs, 0000 should be set aside out 
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of the estate, given by the decree to the Respondent, for the main- 
tenance of tiie Appellant. The grounds upon which the Sudder 
Dewanny Court reversed this part of the judgment do not appear i a 
these proceedings. The right of an illegitimate child of oue of the 
three regenerate classes to maintenance out of the estate of his 
father, is recognized by all the authorities on Hindti Law relating 
to this subject ; and as to this, there was no difference of opinion 
betweeu the Pundit of the Sudder and the Pundit of the Zillali 
Court, although they differed on the right to the inheritance. It is 
not shewn that the allowance is in excess of what the Appellant is 
justly entitled to receive with reference to the value of the estate; 
and on this question, the native Judge of the Court of the District 
in which the Zemiudary is situated had the best means of forming 
a correct opinion. If the Court had thought the amount in excess, 
menus might have been taken to ascertain what would be a proper 
allowance. In this part, therefore, of the decree of the Sudder 
Dewanny Court, their Lordships are unable to concur : they are of 
opinion that although the Appellant is shown to have no right to 
the inheritance, either as the legitimate or the illegitimate son, ho 
is still entitled to maintenance out of the estate of his deceased 
father. 

Their Lordships, therefore, will humbly recommend to Her 
Majesty to reverse the decision of the Sudder Dewanny Court, in 
so far as it reversed the decision of the Sudder Ameen, with respect 
to the maintenance, to declare that the Appellant, as the illegitimate 
son of the late Rajah Umur Purtab Syn, was, and is, entitled to 
maintenance out of his estate, at the rate fixed hy the Sudder 
Ameen, and to remit the case to India for the purpose of effect be- 
ing.given to that declaration, but in other respects to dismiss this ap- 
peal, although without costs, the appeal having, in part, succeeded. — 
Moore’s Indian Appeals, Vol. VII, pages 18 to 53. 

According to Hindu law prevalent in Madras, legitimate child- 
ren of illegitimate parents of the Soodra caste, can contract a 
legal and valid marriage. 

According to Hindd law, illegitimate children of the Soodiu 
caste can inherit, and are entitled to maintenance. 

Vol. II. 27 
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The marriage between persons of different sections of the Soodra 
caste is valid and legal . — Inderan Valungypuly Taver v. Rama - 
swamy Pandia Palaver aud another. — Privy Council. B. L. R. 
Vol. VIII, p. 1. 


Madras, H. C. A.*— January 3rd, 1865. 

Muttu-samy Jaga-yira Yettapa Naikar, Appellant, 
verms 

Venkata-subha Yettia, Respondent, 

The illegitimate eon of a Soodra by a concubine, not being a female alare, ia entitled to 
maintenance according to Hindu Law. 

Judgment . — This is a special appeal from a decree of the Civil 
Judge of Tinnevelly awarding Rupees 8,400 per annum to the plain- 
tiff below, found to be the son of the late zemindar by a concubine. 

The question really is whether this son, not being the child of a 
female slave, is entitled to maintenance. 

In his first volume at page 18, the learned author (Macnaghten) 
states the doctrine and quotes in its support the MitSkshar*. 
Chap. I, Sec. xii, which declares the circumstances in which the son 
of a Soodra by a female slave is to inherit. The word “ female 
slave” is used throughout the passage, but the not very delicate 
discussion in Colebrooke’s Digest (Vol. II. 221, &c.) of the circums- 
tances and employment which, according to some commentators, 
distinguish slavery from mere servitude, seems to show that no pe- 
culiar weight ought to be attached to the word “slave.” Again, if 
the Sanscrit word in the MitAkshard is as we were informed 

at the bar that it is, a reference to any dictionary will show that the 
word means “ a female of the Soodra tribe, the wife of a fisherman 
and a concubine.” Even if it were as the masculine noun 
means equally “a fisherman” and “a servant,” there seems no 
reason for supposing that the feminine does not mean a female ser- 

* Preaent .■ Frere and Holloway J. J. 
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vant, although “ female slave is the only meaning given to it by 
Wilson in his dictionary. Without a careful collation of the original 
it would l>e difficult to determine this point. If the restriction is 
really laid down by the authorities, it is probably on account of the 
difficulty of tracing sonship where the woman is not absolutely 
under the reputed father’s power. 

The son imperfectly adopted was held to be in the condition 
of a slave, yet a person so imperfectly affiliated would unquestion- 
ably be entitled to maintenance. Assuming him to be excluded 
from the inheritance, it seems impossible to Bay that he would not 
be entitled to maintenance. We fiud from Murdun Singh v. Pur- 
hulad Singh (VII Moo. I. A. 18)* that the illegitimate son, even of 
a man of the regenerate tribe, is entitled to maintenance. It can- 
not be disputed, as indeed it is in that case as throughout all the 
authorities admitted, that the illegitimate son of a Soodra stands 
in this particular in a better condition than one of a twice-born 
man. 

The right to maintenance, too, follows upon the exclusion from 
inheritance, and we are unable to see that there would be any justice 
in upholding the argumeut used at the bar that be may have been en- 
titled to inherit, but, as he has lost the inheritance, he has no right 
to be maintained. For the purpose of the present case it is sufficient 
to say that the plaintiff is within the precise words of the rule laid 
down by Macnaghten. Whether reason and legal analogies will not 
show that the rule is too much narrowed is open to question. As 
to the amount of maintenance, nothing has been urged to justify 
us in disturbing the decision of the Lower Court, or to show that 
in this case the amount of maintenance is a question of law at all. 
This special appeal is dismissed with costs. Appeal dismissed. — Mad. 
H. C. E. Vol. II, p. 293. 


* Antt, pagB 199. 
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Madras H. C. A.* — The 15th of Februai'y, 1S68. 

N. Krishnamma, Special Appellant, 
versus 

N. Papa and 2 others, Special Respondents. 

The words 11 the heirs of the preceding Kurnum” in Section 7 of Regulation XXIX of 
1802 mean his next of kin according to the order of succession of several grades of 
legal heirs and not heirs in the order of succession to undivided divisible ancestral 
property. 

A daughter's son is one of the nearer sapindus, and in the line of heirs before a bro- 
ther’s son according to Hiudti Law. 

Semite, an illegitimate son of a Soodra by his concubine is his heir in preference to a 
brother’s son. 

This was a special appeal against the decision of P. Srini-vasa 
Rao, the Principal Sadder Arneen of Vizagapatam, in Regular Ap- 
peals Nos. 102 and 117 of 1867, reversing the decree of the Court 
of the District Munsiff of Vizagapatam in Original Suit No. 18 
of 1864. 

Judgment : — This is a suit to establish the right claimed by 
the plaintiff to an hereditary office of Kurnum, aud to recover the 
lands forming the mirasi maniem attached thereto. The 2nd defen- 
dant is the present holder of the office, having been appointed by 
the 3rd defendant under Regulation XXIX of 1802. But the Lower 
Appellate Court lias dismissed the suit without going into the ques- 
tion whether the lands are appurtenant to the office, on the ground 
that the 2nd defendant, the illegitimate son of Ramanna by the 1st 
defendant, his concubine, was bis heir, and entitled to the office in 
preference to the plaintiff, Ramanna being a Soodra. 

From that decision the 1st plaintiff has appealed, aud the ob- 
jection relied upon on his behalf is that the Hindi Law in regard 
to the rights of an illegitimate son of a Soodra to inherit is strictly 
limited to a son by a woman in one of the conditions of slavery 
defined by the law. This position has been met on the part of the 
respondents with the argument not only that the law has a general 
application to all illegitimate sous of Soodras, hut that assuming 
the law to be so limited, and the 2nd defendant not eligible, the 
* Prefceut: Scut land, C. J. aud Imich, J. 
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legitimate grandson of Ramanna through his daughter is a nearer heir 
than his nephew, the appellant, and of right therefore entitled pre- 
ferably to the office under the Regulation, and we are of opinion 
that this contention is well founded aud fatal to the claim in the 
suit. 

We think that the words “the heirs of the preceding kurnutn’’ 
in Section 7 of Regulation XXIX of 1802, mean his next of kin 
according to the order of succession of the several grades of legal 
heirs, and not, as has been argued on behalf of the appellant, heirs 
in the order of succession to undivided divisible ancestral property. 
Now a daughter’s son is clearly one of the nearer sapindas and in 
the line of heirs before a brother’s son, and consequently if the 
appellant’s objection is valid, the 2ud defendant is the person whom 
the Section makes it obligatory on the 3rd defendant to appoint, 
except he be incapacitated for the duties of the office, and that must 
be established by proof before the Judge of the Zillah, which it is 
not pretended has been done. The plaintiff therefore has failed to 
show a right as heir rendering his appointment to the office obliga- 
tory on the 3rd defendant 

It becomes unnecessary to express a decision on the appellant’s 
objection to the 2nd defendant’s right to succeed, but we may ob- 
serve that our present apprehension of the authorities leads us to 
think that the Lower Appellate Court lias taken the sound view of 
the law. 

The decree appealed from must be affirmed, and the appellant 
must pay the costs of the 1st and 2nd respondents. — Mad. H. C. 
Rep. Vol. IV, pp. 234—241. 


The illegitimate son of one of the mixed classes between the 
second and third of the regenerate classes has no title to inherit by 
the ordinary rules of Ilindd Law, and the circumstance that the 
father was illegitimate does not alter the law. — Sri Gaja-paty Hari 
Krishna Devi Gdru , Appellant v. Sri Gaja-paty Rudhika Patta 
Malta Devi Gdru, Respondent. — Mad. H. C. Rep. Vol. II, p. 3C9. 
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Madras, H. C. A. — The Wi of January, 1869. 

Present : 

Collett, and Ellis, Judges. 

Datti Parisi Nayudu and 3 others, Special Appellants, 
versus 

Datti Bangaru Nayudu and 3 others, Special Respondents. 


The illegitimate eon of a Soodra being the offspring of an incestuous intercourse ( inter- 
course between a father-in-law and his daughter-in-law ) is not entitled to inherit or 
share in the family property according to Hicdti Law. 

SenibU.— To entitle the illegitimate sons of a Soodra by a Soodra woman to inherit a 
share in the family property, the intercourse between the parents must have been a 
continuous one, and the woman must have been an unmarried woman. Therefore 
the illegitimate son of a Soodra by a Soodra woman living with him in adultery is 
not entitled to a share in, or to inherit] the family property. 

The plaint was filed by the 4tli plain tiff as the mother and 
guardian of the 1st, 2nd, and 3rd plaintiffs who were minors to re- 
cover a half share in the property situated in the village of Vangaru. 
The plaint stated that the 1st, 2nd, and 3rd plaintiffs are step- 
brothers of the 1st and 2nd defendants, and the 3rd defendant is 
their step-sister, and the 4th defendant is father of the 1st, 2nd, 
and 3rd plaintiffs, and 1st, 2nd, and 3rd defendants. 

The 1st defendant in his statement states that the property in 
dispute and some other property of much value are in possession of 
the 3rd and 4th defendants, and he has no property whatever in his 
own possession ; that it is true that a document was executed to the 
4th defendant for settling the division of the common property, but 
it was not divided according to the said doeument ; that therefore he 
should be compelled to divide and give up bis share, and that his 
costs ought to be ordered to be paid by the plaintiffs. 

In the statement put in on behalf of the 2ud and 3rd defen- 
dants, it was alleged that the fourth plaintiff was first married to 
the 1st, 2nd, and 3rd defendants’ deceased elder brother Ramu 
Naidu, by whom he begot two daughters; and on her husband's 
death, she lived in the defendants’ house for two years; but having 
by secret illicit intercourse conceived the 1st plaintiff, she was turned 
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out by all the defendants ; that afterwards she continued to carry 
on her adulterous course publicly ; that the 4th defendant kept the 
4th plaintiff contrary to Hindi! law even when the 1st plaintiff was 
3 years old. 

The 4tb defendant supported the case made by the plaintiff. 

The plaintiffs and 4tb defendant stated at the first hearing of 
the suit that though the 4th plaintiff was the widow of the 4th defen- 
dant's eldest son, yet the 4th defendant married her according to 
the custom prevailing in their family. The 2ud and 3rd defendants 
contended that it was not their usage to marry a daughter-in-law. 

The sole question for our consideration is that on which the 
Principal Sudder Amcen has decided against the 3rd plaiutiff, viz., 
whether the illegitimate son of a Sooth'd being the offspring of an 
incestuous intercourse is entitled to share in the family property. 
All references to the English or Mahoinedan law, or to the supposed 
law of nature, are irrelevant, as they cannot assist to a decision of 
this case which must be eutirel/ governed by the Hindfi law. Nor 
can we allow ourselves to be influenced by any consideration of the 
increasing importance of the caste of Soodraa in the present day. 
After the decision of this Court reported iu II. Madras High Court 
Reports 293 (ante 210,) we think it quite unnecessary to review the 
numerous texts cited by tho Principal Sudder Ameen (to which we 
could readily add others) wherein the word “ Daai” is used. We are 
governed by that case and are well satisfied to be so. There is the 
authority of both Hiadd and English writers on Hindfi Law to show, 
and indeed it was conceded iu argument before U3, that the illegiti- 
mate son of a Soodra by “an uu married Soodra woman” is entitled 
to share in the family property. It is also quite necessary for us to 
review the texts cited by the Principal Sudder Ameen with reference 
to marriages between Hindus who are Sa-gotra. In the first place, 
the use of the term Sa-gotra shews that those texts refer only to 
the three regenerate castes, and in the next place, there is no ques- 
tion in the present case that there could have been no legal mar- 
riage between the parties and that their intercourse was simply 
incestuous. 

We should also probably be prepared to agree with the Prin- 
cipal Sudder Ameen that to entitle the illegitimate sons of a Soodra 
by a Soodra woman to participate, the intercourse between the 
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parents must have been a continuous one ; there must have been au 
established concubinage, or in other words, the woman must have 
been one, “exclusively kept” by the man. But it is unnecessary 
for us to decide that point, for upon the facts as found in this case 
we take it to be clear that the intercourse between the 4th plaintiff 
and 4th defendant was a continuous aud exclusive concubinage. 

When the matter for consideration is thus reduced to its pro- 
per dimensions, the question left for decision is the short one we 
have stated above. It is admitted that there is no express authority 
to be found upon the point. We are of course not at all inclined 
to extend the legal recognition of concubinage among Soodras be- 
yond what the terms of the law require, and we think that the 
phrase “ other unmarried Soodra woman” used by the authors 
alluded to above may rightly be applied strictly and establishes that 
the illegitimate son of a Soodra by a Soodra woman living with 
him in adultery would be excluded from participating in the family 
property. Then we think that there is authority for holding that 
the son of a Soodra by a woman of one of the regenerate or supe- 
rior castes would similarly be excluded from participating in the 
inheritance of his natural father, and for this we think it sufficient 
to refer to Ddgabhdga, Chap. V, Art. 14, Smriti Chandrika ( Kristna 
Swamy Iyer’s Translation) pp. G3, G4, Arts. 11 and 14, and the 
texts cited and the comments thereon to be found in 3 Colebivoke’s 
Digest pp. 129, 143, 325, 326. The fair result we think of these 
express authorities is to indicate the principle that though the law 
recognizes concubinage among Soodras and admits the illegitimate 
sons of the concubine to participate in the estate of the father along 
with the legitimate sons by his wife, yet that the illegitimate sous 
will be excluded from this privilege where the intercourse between 
their parents was one in violation of, or forbidden by, the law, and 
clearly an incestuous intercourse is of this nature. Upon this ground 
we think that we are justified in concurring in the judgment of the 
Principal Sudder Ameen that though in point of fact the 3rd plain- 
tiff in this suit is the illegitimate son of the 4th defendant by the 
4th plaintiff, yet as intercourse between a father-in-law and his 
daughter-in-law is clearly forbidden and incestuous, the 3rd plaintiff 
is not entitled to participate with the other defendants, the legiti- 
mate sons of the 4th defendant, in the family property. 
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We therefore confirm the decrees below and dismiss this special 
appeal with costs. — Madras High Court Reports, Vol. IV, p. 204. 

Among Soodras, illegitimate children iuherit to their putative 
fathers. — Venkata-ram v. Vencuta Lutchemee Ullam and another.— 
Stra. H. L. Vol. II, p. 304.— Moil. Dig. Vol. I, p. 310. 

But illegitimate sons of Rajpoots, or any of the three superior 
tribes, by a woman of the Soodra or other inferior class, are not 
entitled to inherit. — Pershad Singh v. Ranee Muheshree. — S. D. A. 
Rep. Vol. Ill, p. 132 (New Ed.) p. 176. Mori. Dig. Vol. I, p. 310. 

And the same point was decided in Caivareeboyee v. Sree Ram 
Doss. — Case 5 of 1826. Mad. S. D. Dec. Vol. I, p. 546. — Moil. Dig. 
VoL I, p. 311. 

A son not born in lawful wedlock may inherit if such be the 
custom of the province, but not otherwise. In this case, it appear- 
ing that, by the custom of the Nagur Brahmans iu Benares, illegi- 
timate sons cannot inherit, judgment was passed against the claimant, 
the illegitimate son of a Nagur Brahman suing for his father's 
estate. — Mohun Sing v. Chumun Rai. 20th November 1799. — S. 
D, A. Rep. VoL I, p. 68. (New Ed.) p. 37. 

Calcutta, H. C. A. — The 14C/i of December, 1864. 

Present : 

The Honorable C. Steer and E. Jackson, Puisne Judges. 

Regular Appeal from, an Older passed by the Principal Sudder 
Ameen of Patna, dated the 29 th of March, 1864. 

Luchomun Pershad (Defendant,) Appellant, 
versus 

Debee Pershad ( Plaintiff,) Respondent. 

Under the Mitdkiharf law, a grandson ( his father being dead ) shares equally with a 
son the self-acquired property* of the grandfather. 

This is a suit in right of inheritance to a moiety of the estate, 
real and personal, of the late Deen-dyal Bhugut. The plaintiff is 
* Also the ancestral property. — See ante, page 195. See also Partition. 

Vol II 28 
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tbe grandson of tire late Deen-dyal, and the defendant is tbe son 
of Deen-dyal. 

The first issue arising out of tbe pleadings, is one of law, viz., 
■whether by tbe Hitdkshara law, a grandson, whose father dies be- 
fore bis father, can succeed to tbe self-acquired property of the 
grandfather where his son is alive. The second issue is one of law 
and fact combined, viz., whether Bauee Ram, the sou of Deen-dyal, 
and tbe father of the plaintiff, was expelled from the paternal abode 
and lived separate from his father, and whether these facts extin- 
guished Bauee Ram’s right of inheritance to his father’s estate, ami 
the inheritance, in consequence, of bis son. 

It is admitted, that the property of which Deen-dyal died pos- 
sessed was all self-acquired property. 

It has been held by the Principal Sudder Ameen that, under 
the MitdksharS law, a grandson inherits in an equal degree with a 
son, and on the issue of fact he is of opinion that there is no truth 
whatever in the allegation of the defendant that the plaintiff's 
father Banee Ram was expelled by his hither from the paternal 
abode, and on these findings he decrees to the plaintiff a moiety of 
the estate of his graudfather. 

It is at once admitted on the part of his pleaders that, by the 
Hindu law as current in Bengal, a grandson whose father is dead, 
takes equally with a son of the grandfather's self-acquired property. 
But it is contended that the Bengal school and the Hit&kskari 
school differ materially in regard to the rights of such grandsons, 
and that with respect to them they have no right of inheritance 
while a sou exists, who, as conferring higher benefits to his deceased 
ancestors, has a prior and superior right to the inheritance, and that 
the law books are also clear that a son is an obstruction to the grand- 
son in the way of his inheritance. 

We think that there is no warrant for this contention from tbe 
authorities which have been cited in support of it 

No doctrine of Mitakshara law is better established than this 
that the right of a son as a joint owner with his father accrues to 
him from the moment of his birth, and that though a father may 
alienate his personal estate, the son’s right to it, if it is not alienated, 
is as clear and undoubted as his right is to the ancestral estate. It 
then this is the true principle of law, Banee, the son of Deen-dyat, 
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possessed undoubtedly a joint interest with his father, and had he 
lived, he would, with his brother, have shared half and half the 
patrimonial estate. 

The word “puttro" in the Hindu law books has been construed 
to mean not only a son, but a son’s son and male issue to the fourth 
generation. Therefore there is no force in the argument, that the 
defendant being the son of Deen-dyal confers more benefits on his 
departed ancestors than the plaintiff who is only Deen-dyal’s grand- 
son, for both being sons in the interpretation of Hindfi law, both 
confer equal benefits, and both being in the sense of sons, the one 
is not an obstruction to the other. 

On the issue of fact, we are altogether with the Court below in 
considering the plea of Banee’s expulsion and separation from his 
father, a mere pretext adopted for the purpose of defeating the rights 
of the plaintiff in this suit. 

In thi3 view of the case, we affirm the judgment of the Court 
below, and dismiss the appeal with costs. — S. W. R. Vol. I, page 317. 

Grandsons of the original acquirer of certain property instituted 
an action, during the life of the latter, against their paternal uncle, 
for their shares of the estate acquired by their common ancestor. 
Held, that they were entitled to their shares, on proof that the 
original acquirer had relinquished his title to the property in favor 
of his sons, and that therefore no legal objection existed to the divi- 
sion of the estate between the sons or their representatives. — 
Byram Singh and another v. Seebsuhae Singh and others.— S. D. 
A. Rep. Vol. VI, page 65. 

A Hindfi dying possessed of real property, and leaving a son 
and grandson, an equal right descends to each, and not to the son 
alone. — Duyd-shunJcur Rassee-ram v. Brij-vullubh Mootee-chund. 
Bom. Sel. Rep. p. 41. — Morley’s Digest, Vol. I, page 307. 
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Admitted and Approved legal opinions. 


The eon of ft Soodra by a female slave will inherit if there be no other heirs down to 
daughter's son. 

Q. The eldest brother of a Soodra family, which consisted of 
four brothers and a sister, had oue son by a female slave ; and the 
sister, during the husband’s absence, and while he was residing in a 
foreign country, had a son by a stranger. The other three brothers 
died, leaving no heir. Now there are two persons, namely, the son 
of the eldest brother, and the sou of the sister, living, and each 
claims the property. In this case, on which of these survivors will 
the property left by the brothers devolve ? 

R. Under the circumstances above stated, in default of all 
heirs down to the daughter’s son, the family being of the Soodra 
tribe, the entire property will devolve on the son begotten by the 
elder brother on a female slave. 

The son of the sister has no title to the inheritance. 

The text of Ydjnyavalkya cited in the Mitikshari : — “Even a 
son begotten by a Soodra on a female slave, may take a share by 
the father’s choice. But, if the father be dead, the brethren should 
make him partaker of the moiety of a share : and one who has no 
brothers may inherit the whole property, in default of a daughter's 
son.’’* 

Buklitear Singh, versus Bahadoor Singh nud others. 

Zillah Hooghly, March 3rd, 1816. — Macn. H. L. Vol. II, Chap. 
I, case 11. 

* .Accordirg to the Hindti law, the illegitimate son of a Soodra man by a female 
slave, or a female slave of his slave, may inherit, but not the illegitimate child of aoy of 
the three superior classes. It appears in tbis case that the parties are Soodrai ; but it is 
not distinctly stated whether the eldest brother died previously or subsequently to the 
death of any or all of his other three brothers, or whether the woman ou whom the 
plaintiff was begotten by him was one of the fifteen descriptions of slaves, or was merely 
a concubine. If the woman were his slave, and the other three brothers died before 
the eldest, then the son begotten by him on the female slave would be entitled to the 
entire property. Ou the other hand, if one or more of the brothers died subsequently 
to the death of the eldest brother, the illegitimate son would be entitled to claim only 
such portion ns belonged to his putative father, there being no law admitting the son of 
a Soodra by a female slave to share the estate of collaterals. If the woman were not 
his female slave, the son begotten on her by him would have no right to the inheritance, 
but only a claim to maintenance ; and under no circumstances could the sou of the sister 
begotten as above have any right to succeed to his mother’s brothers. 
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The illegitimate son of a person belonging to one of the regenerate tribes is entitled to 
maintenance only. 

Q. A Rajpoot died, leaving a widow and a concubine of the 
Aheer tribe, by whom he had four sons ; and on his death, his widow 
performed all the exequinl ceremonies necessary on the occasion. 
In this case, are the sons and their mother entitled to any proportion 
of the property left by the deceased owner ; and if so, to what portion 
is each of the survivors entitled ? 

It. Under the circumstances stated, the entire property left 
by the deceased, excepting such ornaments and clothes as were worn 
by the concubine and her sons, will devolve on the widow. The 
concubine and her sons have no right to share such property, but 
they are entitled to maintenance. This opinion is conformable to 
Menu, the Mitalcshard, Vivdda-ratnakara, Vivada-chintamani, 
aud other authorities. 

Authorities. 

The text of Vrihaspati, cited in the Vivdda-ratnakara and 
other authorities : “ The virtuous and obedient son born of a Soodra 
woman unto a man who leaves no legitimate offspring, shall take 
a provision for his maintenance, and the kinsmen shall iuherit the 
remainder of the estate.’’ 

“This relates to the son of a woman not lawfully married. ’’ 
The Vivdda-ratnakara and Vivada-chintamani. 

“ Even a son begotton by a Soodra on a female slave, may take 
a share by the father’s choice." “ From the mention of a Soodra 
in tliis place, it follows that the son begotten by a man of a rege- 
nerate tribe on a female slave, does not obtain a share even by the 
father’s choice, nor the whole estate after his demise. But, if he be 
docile, he receives a simple maintenance.” — Mitakshard. 

Golama: — “A son by a Soodra woman, born unto a man who 
leaves no legitimate offspring, shall, if he be strictly obedient like 
a pupil, receive a provision for his maintenance.” 

“ The son begotten on a Soodra woman not lawfully married, 
by a man belonging to one of the three first classes, who leaves no 
son by a woman of twice-born class, shall receive a provision 
for his maintenance, that is, some trifle, as a stock whereon he may 
earn a livelihood by agriculture or the like. — The Vivdda-ratnakara. 
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Zillah Bhaugulpore, July 17th, 1824. — Macn. H. L. Vol. II, 
Chap. VII, Case xii. 


A son's son shares equally with sons. 

Q. A person had four sons, one of whom died before him, 
leaving a son ; and shortly after his sou’s death, the original proprie- 
tor died. There are now surviving his three sons and a grandson. 
In this case, is the grandson entitled to inherit from his grand- 
father. 

R, The son’s son will equally share with his paternal uncles, 
though his father died before his grandfather. 

Authorities . 

To this effect Ydjnyavalkya says : “ The ownership of father 
and son is the same in land which was acquired by his father, or in 
a corody, or in chattels.” 

Kdtyayana thus declares : " Should a son die before partition, 
his share shall be allotted to his son, provided he had received no 
fortune from his grandfather, that son’s son shall receive his father’s 
share from his uncle, or from his uncle’s son : and the same propor- 
tionate share shall be allotted to all the brothers, according to law.’’ 

According to the above authorities, if a son die previously to 
partition, his son is entitled to his father's portion. 

Zillah Bareilly, January 19 th, 1821. — Macn. H. L. Vol. II, 
Chap. I, Case vi. 


Sods’ sons whose fathers are missing) inherit equally with sons. 

Q. A person died leaving seven sons, four of whom, after a 
lapse of time, were missing, and the remaining three took possession 
of the paternal estate, confiding the management of it to one of 
their number. In this case, will the property of the deceased 
devolve on his three sons and the missing sons’ sons ? 

R. The deceased proprietor's grandsons, whose fathers are miss- 
ing, are entitled to share the property with his sons according to 
their fathers’ shares. From the circumstance of the management 
being confided to one of them, the right of the others cannot be 
divested. This opinion is conformable to law. 
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Authorities. 

When the father is dead,” &c. ( Ddya-bh&ga , page 9). 

“Among the issue of different fathers, the allotment of shares 
is according to the fathers.” 

“And the dissipation of their hereditary maintenance is cen- 
sured.” 

Zillah Shahabad, June 20th, 1804. — Macn. H. L. Vol. II, 
Chap. I, Case vii. 


GrantUous in the male line whose father is dead, and great-grandsons whose father and 
grandfather are dead, shai e with sons, and inherit per nirpe », not per capita. 

Q. A landed proprietor had two sons. Of these, one died, 
leaving four sons, of whom two are living, and the other two dead, 
leaving their sons. In this case, to what proportion of the lands is 
each entitled ? 

R. Supposing the person in question to have died, leaving 
some landed property, and two sons, and, of the two sons, one to 
have died, leaving four sons, of whom two have since died, and the 
other two are living, then the property left by the original proprie- 
tor should be made into two shares, of which one will devolve on his 
son, and the remaining one will be subdivided into four parts, of 
which two will go to the two surviving grandsons, and the other two 
portions to the heirs of the two deceased grandsons. If, of the 
deceased grandsons, one had many sons, and the other had less in 
number, they will, in that case, take their fathers’ respective shares, 
and divide them, according to the numbers of the brothers among 
themselves. This opinion is conformable to the Daya-bhaga, 
Bdya-krama-sangraha, and Mitdlcshard. 

Authorities . — “Among the issue of different fathers, the allot- 
ment of shares is according to the fathers.” 

“If unseparated brothers die, leaving male issue, and the 
number of sous be unequal, one having two sons, another, three ; 
and a third, four ; the two receive a single share in right of their 
father, the other three take one share appertaining to their father ; 
the remaining four similarly obtain one share due to their father. 
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So, if some of the sons be living, and some Lave died leaving male 
issue, the same method should be observed ; the surviving sons take 
their own allotments, and the sons of their deceased brothers receive 
the shares of their own fathers respectively. Such is the adjustment 
prescribed by the text.” — MitdksliariL. 

Calcutta Court of Appeal. — Macn. H. L. Vol. II, Chap. I, 
Case viii. 


Responsa prudentum. 

Zilla of Darapooram. — February 3, 1807. 

COOPATRA-VADOO, V. SUNJALATRA-VADOO. 

The plaintiff is the legitimate son of one Coudatatra-vadoo. 
The defendant is his son by a woman whom he kept. The father 
being dead, what becomes of his property ? 

Ansiver . — It is his son's by his lawful wife, to the exclusion of 
the defendant, subject to any gift that may have been made by the 
deceased in liis life-time ; and this not in fraud of the rights of the 
plaintiff, as his legitimate son. 

(Signed) S. Sunkara, Saetree. 

Remarks. 

See Mitaksh. on Inh. Ch. I, Sect, xii; — and Dig. Vol. Ill, 
page 223. C. 

The son is interested in his father’s property, nor can any inci- 
dent of birth deprive him of this inherent right 

With respect to Soodras, ( all the tribes of which are, in law, 
nearly equal, ) I am inclined to think that sons, of whatever des- 
cription, are entitled to equal shares. E. 

In this case, I think the legitimate son is the sole heir to his 
deceased father’s estate : nor do I believe the Hindfi law, in any 
case, except in the instance of a Soodra’s son by a female slave, 
recognises the heritable right of illegitimate children. The first in 
the serie sof heirs is male issue ( Puttra ). But whom does the law in- 
clude in this term ? To this I should reply, 1. The real legitimate 
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son. 2. Next, son of the son, or of the son’s son. 3. The 
l^utra-pratinidhi, or substitute son. Again, of the Pulra-praii- 
iiidhi, by the ancient law, eleven descriptions are recognized ; and 
of these the Paunarbhava, or son of the twice-married woman 
alone might, in some instances, be regarded as “ a natural son,” in 
one acceptation of the term. But, in the present age, of the eleven 
subsidiary sons, the adopted son of the two descriptions technically 
called Daitaka, or the son given, and Kritrima, or the son made, 
is alone approved by the law and general practice. What constitutes 
a legal adoption, is a question involving many considerations, and 
which will not be here relevant. S. 

Stra. H. L. Vol. II, ( 2nd Ed. ) p. 65. 


Madras Scdder Adawi.ut. 

Q. Has an illegitimate son any, and what, hereditary right ? 

A. His father may settle a share upon him, if he make parti- 
tion in his life ( 1 ). On the death of the father, without partition, 
he takes with his legitimate brothers, a half share (2). If none, 
he is entitled to a share equal to that of a grandson, by a daughter. 

Remarks. 

(1) See Mit. on Inb. ch. I, sect, xii, § 1 and 2. 

(2) Provided the father do not belong to one of the three 
higher tribes, for this rule is restricted to the Soodra. 3 Dig. 143. 

Stra. H. L. Vol. II, ( 2nd Ed.) p. 70. 


Madras Scdder Adawlut. 

Has the son of a Brahmin, begotten on a Soodra woman, any, 
and what, claim on the estate of his father ? 

Answer. — To the extent of food and raiment. 

Remarks. 

Provided he be of good conduct, and, as expressed in the Mitfik- 
sharA, (Ch. I, Sect. xii. 3,) docile. C. 

Vol. II. 29 


Digitized by Google 



220 


PRECEDENTS OF 


[ Book it 


The Court would presume the natural son qualified to receive 
maintenance, unless the opposite party could shew what, in the 
contemplation of the law, is a legal disqualification. S. 

Stra, H. L. Vol. II, (Second Ed.) p. 71. 


Zillah OF Vizagapatam. — May 8, 1804 

A man having au illegitimate son, whom he had educated and 
married, had afterwards children born in wedlock ; and conceiving 
au aversion to the former, he turned him out of his house, denying 
his having any claim upon him. The case being referred to the 
Pundit of the Court, his opinion was, that the son in question being 
neither Datta nor Aurasa, ( neither adopted nor legitimate,) aud no 
other being inheritable in the Cali age, he could enforce no claim 
on the property of his putative father ; that it was nevertheless com- 
petent to the latter, if he thought proper, to admit him to a share, 
and this without the consent of his legitimate issue ; and that, pro- 
vided he was free from vice, ho could not, without violating the 
Sastras, refuse him food and raiment. 

Remarks. 

Issue by a concubine is described in the law as sou by a female 
slave, or by a Socdra woman. If the father were a Soodra, he 
might have allotted a share to his illegitimate son. Mit, on lull. 
Ch. I, Sect. xii. And the obligation of affording him the means 
of subsistence is declared in passages quoted in Jagun-natha’s 
Digest. Vol. Ill, p. 170. C. 

The Attrosa, puttra (literally, son of the breast) is described 
as the son begotten by a man on his lawfully wedded wife. Is a 
Gdnclharva marriage legal, or illegal? If legal, the offspring of 
such a marriage would be legitimate ; and, no doubt, the right of 
succession would arise. S. 

Stra. H. L. Vol. II, ( 2nd Ed.) p. G8. 
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Calcutta Suddek Dewanny Adawlut. 

Present : 

H. Colebrooke aud J. Fombelle, Judges. 

Nund Koowur, Appellant, 
versus 

Tootee Singh and Uhlad Singh, Respondents. 

By the Hindu Law, an current in the West, a widow doea not inherit the property of 
her husband, when held in co-parcenary, but only when held in severalty. In the 
former case, she is only entitled to maintenance out of it. 

After the death of Ujeet Singh, Jhuboo Koowur succeeded to 
his share, and after Kehur Singh’s death, Kururn Koowur took 
possession of his share of the estate of their father, Kishen Singh. 
Ou the demise of the latter, Nuud Koowur sued for the whole 
estate, as the widow of the only male descendant of Kishen Singh. 
Uhlad Singh and Tootee Singh claimed the respective shares of 
their maternal grandfathers, Ujeet Singh, and Kehur Singh, as their 
licirs at law. On the 13th of March 1813, Mr. H. Colebrooke put 
the following questions to the Pundits of the Sudder Dewanny 
Adwalut: — 

Q. 1. “ If Kehur Singh and Ujeet Singh had held, in co-par- 
cenary, the estate which they inherited from their father, Kishen 
Singh, to whom would it go after the death of their widows ; 
whether to the wife of a son who died before them, to a surviving 
daughter, to the sons of their deceased daughters, or to their Swa- 
gotra V 

Q. 2. “ If they had held the estate in severalty, and not in co- 
parcenary, who would inherit?” 

Answer to question 1. If the estate had been held by the 
brothers jointly, then, on the death of Ujeet Singh, his interest would 
have devolved en his brother, Kehur Singh, and not ou his widow, 
Jhuboo Koowur. On this supposition, then, Kishen Singh's estate 
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would have come entire to Kehur Singh ; and after his death, and the 
demise of his widow, his daughter, Clyau Koowur, would be entitled 
to the whole, to the exclusion of all other claimants. Nund 
Koowur the son’s childless widow, is only entitled to maintenance 
out of the estate. 


A uthoritiea. 

The text of Nareda, quoted in the Mitdkshard, Vira-miirodya, 
Vyavahdra Mddhava, Vyavahdra Mayukha, Vivid a Tdntava, and 
others. “ Among brothers, if any one die without issue, or enter 
a religious order, let the rest of the brethren divide his wealth, 
except the wife’s separate property.”* 

Mit&kshara. — “ If the husband die, either unseparated from 
his co-parceners, or re-united with them, his widow has no right to 
the succession. 

The text of Nareda, and others, quoted in the Vfr-mitrodaya. 
“ If sons have lived unseparated, or have re-united, the childless 
widow of one of them, though chaste, is entitled only to her mainte- 
nance.” 

The text of Vrihaspati, quoted in the Mitdksluxrd, Vii-niitro- 
daya, Vivada Tdntava, and other treatises. “ As a son, so does 
the daughter of a man proceed from his several limbs. How then 
should any other person take the father’s wealth ?+ 

Answer to question 2. If Ujeet Singh and Kehur SiDgh held 
the estate in severalty, the sharo of the former will go, on his death, 
to his widow, Jhuboo Koowur, and after her death to Sooghee§ 
Singh and Uhlad Singh equally. 

On the demise of Kehur Singh, and of his widow, their daugh- 
ter, Gyau Koowur, will inherit the whole of his share, and Nund 
Koowur will only be entitled to maintenance out of that share. 

Authority. 

The text of Ydjnyavalkya, quoted in the MitaksharS &c. "The 
wife, and the daughters also, &c., are heirs in succession to the estate 
of one who departed for heaven, leaving no male issue.”[| 

“ Vide Colebrooke'e Mitakaharii, Cli. II, Sec. I, para 7, p. 326. 
t Ibid, Cb. II, Sec. I, para 19, p. 331. $ Ibid, Cb. II, See. 2, para 2, p. 341. 

8 Sic in orig. II Vide Colebrouke's Miniksliaiii, Cb. II, Sec. I, para 2, p. 324. 
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MiUkshara, aud other treatises. — “ When a man, who was se- 
parated from his co-heirs and not re-united with them, dies leaving 
no male issue, his widow, [ if chaste,] takes the estate .in the first 
instance.”* 

The Court ( present H. Colebrooke aud J. Fombelle) were of 
opinion, that the uncontested possession which Jhuboo Koowur had 
held of the estate of her deceased husband for many years, was 
proof of the property having been separated ; and therfore passed a 
decree, agreeably with the Vyavasthd, awarding Ujeet Singh’s share 
to his heirs, Sooghee Singh and Uhlad Singh, and Kehur Singh’s 
portion to his daughter, Gyan Koowur. — S. D. A. ltcp. Vol. IV, 
p. 330. (New Ed.) p. 420.f 

By the laws as current in the West, a widow succeeds to the 
inheritance of her husband, living separate from his ancestral family, 
in default of sons, grandsons and great-grandsons . — liuj Koomar 
Bissessur Koomar Singh v. Mussummat Sookh Nundun Kooer.— 
S. D. A. Rep. Vol. VII, p. 87. 

If two brothers be dis-uuited, and one of them die leaving a 
widow, but no children, the property of the deceased goes to the 
widow . — Mussummat Ooolab v. Mussummat Phool. — Borr. Rep. 
Vol. I, p. 154. Mori. Dig. Vol. I, p. 318. 

By the law as current in Behar, the grandson of a paternal 
uncle is excluded by a brother’s son, and on the brother’s son’s death, 
by his widow, if the family were divided . — Mussummat Deepoo v. 
Qowree Sunker. — S. D. A. Rep. Vol. Ill, p. 310 (New Ed. p. 410), 

A Hindu widow’s right to succeed to her husband’s ancestral 
undivided property is only as his immediate heir. 

A Hindfi widow can only inherit family property where there 
has been a partition among the co-parceners of whom her husband 
was one, or where the whole property has vested in her husband by 
the death of all the other co-parceners. 

* Colebrooke’s Mitiikaharii, Ch. II, Sec. i para 30, p. 335. 
f This case ought to have been placed in Vol. II, of the Select Reports, but not hav- 
ing been so, it has been inserted, by way of Foot Note, under the case “ Mussummat Gyan 
Koonwur v. Dock-hum Singh and Debee Dutt” ( to be found in daughter's successiou of 
the present work ), aud in so doing the Reporter, Sir W. Macnaghten, says : “ This case 
was not reported iu its place. As it iu sotne measure affects this (i. c., above) suit, and 
is iu itself remarkable, a brief abstract of it is subjoined.” 
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A widow of au undivided Hindd who leaves a co-parcener him 
surviving, has, like the widow of a divided Hindd who leaves male 
issue, merely a right to maintenance. 

■Where, therefore, a widow sued for a Pdlayappattu as heir to 
tho surviving brother of her husband : — Held, that the suit must 
be dismissed. — Peddamuttu Viramani, Appellant v. Appu llau 
and others, Respondents. — Mad. H. C. Rep. Vol. II, p. 117- 

A Hindd widow, whether childless or uot, stands next in the 
order of succession on failure of male issue. 

Daughters can succeed only on failure of widows. 

Where A had two wives, B aud C, and B predeceased A, leav- 
ing three daughters, and C survived A and was childless : — Held, 
that C succeeded to As property in preference to the three daugh- 
ters. — Perammdl, Appellant v. V enkalammal, Respondent. — Mad. 
H. C. Rep. Vol. I, p. 223. 

By the law ns current in Miihild, where there are no sons, a 
widow inherits, during her life, property which belonged solely to 
her husband, but without power of alienating it. — Mussummat 
Lalehee Coomvur v. Sheo Peraad Singh and others. — S. D. A. Rep. 
Vol. VII, p. 22. 

A childless Hindd widow takes both the real and personal 
estate of her deceased husband he leaving no male issue. — Ravee 
Bhudr Sheo Bhudr v. Roop Shunker Shunkerjee. — Borr. Rep. Vol. 
II, p. 656. Mori. Dig. Vol. I, p. 312. 

A Hindd dying, and leaving a widow and a daughter by a 
former marriage, the widow ( the step-mother ) inherits the estate, 
to the exclusion of the step-daughter ; but the latter being next in 
succession, the step-mother cauuot sell or alienate the property. 
Gunga v. Jeevee. — Borr. Rep. Vol. I, p. 384. 

A Hindd widow is entitled to the accumulations of the income 
from her husband’s estate. Panna-lall Seal v. Srimati Bama-mn- 
dari Ddsi.—B. L. R. Vol. VI, p. 732. 

If a son die before his father, the father’s wife will succeed on 
bis death, in preference to the son’s widow ; but if the father died 
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first, theu tbe sou’s wife is heiress ou her husband’s death, and the 
mother-in-law gets only a maintenance. — Ram-koonivur v, Ummur. 
Borr. Rep. Vol. I, p. 415. — Mori. Dig. Vol. I, p. 315. 

Ancestral property of an undivided family having descended to 
an adopted son, will go, on his death, to his widow, and the widow 
of his adoptive father has no claim to share in the estate . — Vencata 
Soobummal v. Vencummal . — Case 12 of 1818. Mad. Dec. Vol. I, 
p. 210. Mori. Dig. Vol. I, p. 315. 

Mussummat J oh Aon Koowub, Appellant, 
versus 

Chowdhree Doosht-dowun Singh, Mussummat Soorja Koonivur 
and others, Respondents. 

The Judge of Zillah Tirhoot gave judgment to the following 
effect: — “It is clear from the plaintiff’s own admission that her 
husband Opender Singh died before his brother Ooda Singh ; there 
is no proof on the part of the plaintiff that the property of the two 
brothers Opender Singh and Ooda Singh was ever divided between 
them, and in the absence of such it must be presumed that no divi- 
sion ever took place ; such being the case, Ooda Singh, according to 
the law as current in Mithila, which in such cases regulates the 
succession, succeeded to his brother on the death of the latter. On 
the death of Ooda Singh his widow will inherit for her life-time, 
and the plaintiff Joraon Koouwur is entitled only to maintenance. 
The deed of adjustment executed between the plaintiff and the widow 
of Ooda Singh, which has been pleaded by the plaintiff, is clearly 
illegal on both sides: on that of the plaintiff, as she was entitled only 
to a maintenance, and on that of Soorja Koonwur, as she held only a 
life-interest in the property. The plaintiff’s claim must be dismissed.” 
On appeal to the Sadder Dewanny Adawlut, that Court (present : 
D, C. Smyth, Esq.) confirmed the decision of the Zillah Judge. — Sel. 
S. D. A. Rep. Vol. VII, p. 2G (New Ed. p. 30). 
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clearly as a matter of fact, l>y Pundits, or other persons acquainted 
■with their usages, by what other rules their rights of inheritance 
are regulated. It was for the respondent in this case, as it was in 
the Shiva-gunga case, to show (if her case depended upon it) that 
the property did not descend according to the usual course of Hindu 
Law prevailing in the district. (See 9 Moore’s Indian Appeals, 608). 

The Bywa8ta produced in evidence was not acted upon in the 
case in which it was given. It is very unsatisfactory, and it is not 
shown that the Pundit had any peculiar knowledge of the usages 
of Jains iu respect of Inheritance, or that they are not governed by 
the general law which is binding upon other Hind&s. He does not 
state why the rules laid down iu general terms by Qautama as to * 
widow’s right of inheritance to be applicable to the Jains whether 
the husband was separate or not, notwithstanding it has been shown 
by verse 30, Chapter II, Section 1, of the Mitdksharii that it is ap- 
plicable only when the husband was separate in estate. 

We are of opinion that the Bywasta does not contain a correct 
exposition of the law and that it cannot be acted upon as an autho- 
rity, and that in that part of the country in which the Mitdkshara 
prevails, the Jains, like other Hindus, are bound by that reading of 
the law. 

We do not, therefore, concur with the Principal Sudder Ameea 
so far as his decision relates to the 3rd issue. 

The question, then, arises whether the family was undivided or 
divided in estate in respect of the property which is the subject of 
this action. 

The question has been very recently considered and decided by 
the Privy Council in an Appeal from Madras — Appovier v. Ramsubba 
Aiyan and others. The judgment was pronounced on the 17th of 
November 1866, though I believe the case has not yet been pub- 
lished in any of the regular reports.* 

That case appears to be so very similar to the present, that I 
cannot do better than read the following extract from that judg- 
ment. 

The Lords of the Judicial Committee of the Privy Council 
say:— 

• since published : See W. K. Vul. VIII, P. C. p. 1. 
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“ According to the true notion of an undivided family in Hindoo 
Law, no individual member of that family, whilst it remains undivid- 
ed, can predecateof the joint undivided property, that he, that parti- 
cular member, ha3 a definite share. No individual member of an 
undivided family can go to the pluce of the receipt of rents, and 
claim to take from the collector or bailiff of the reuts a certain defi- 
nite share. The proceeds of the undivided property must be brought, 
according to the theory of an undivided family, to the common chest 
or purse, and dealt with according to the modes of enjoyment of 
the members of an undivided family. But when the members of au 
undivided family agree among themselves with regard to particular 
property, that it shall thenceforth be the subject of ownership iu 
certain defiued shares, then the character of undivided property 
aud joint enjoyment is takeu away from the subject matter so agreed 
to be dealt with ; and iu the estate each member has thenceforth 
a definite aud certain share, which he may claim a right to receive 
and to enjoy iu severalty, and although the property itself has not 
been actually severed and divided.” 

“ Tlie appellant admits that the deed was operative with regard 
to a certain number of villages, becauso, he says, those were actually 
divided ; but he contended it was not a deed which made the 
family a divided family with regard to the rest of the villages, be- 
cause it has not been followed by actual partition.” 

“ It is necessary to bear in mind the twofold application of the 
word 'division.’ There may be a division of right, and there may 
be a division of property ; and thus, after the execution of this in- 
strument, there was a division of right iu the whole property, al- 
though, in some portions, that division of right was not intended 
to be followed up by an actual partition by metes and bounds, that 
being postponed till some future time when it would be convenient 
to make that partition." 

“ The deed, after dealing with the villages that were intended 
at ouce to be the subject of an actual partition proceeds thus : — 
‘ But inasmuch as it is not convenient to divide now our moiety of 
the villages,’ ( then follows au enumeration of the villages ) * we shall 
divide every year in six shares the produce of them and enjoy it, 
after deducting the aarkar sist and charges on the villages.’ Nothing 
can express more definitely a conversion of the tenancy, aud with 
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that coaversion a change of the status of the family quoad this pro- 
perty. The produce is no longer to he brought to the common chest 
representing the income of an undivided property, but the proceeds 
are to be enjoyed in six distinct equal shares by the members of the 
family who are thenceforth to become entitled to those definite 
shares. Thus, using the language of the English Law merely by 
way of illustration, the joint tenancy is severed, and converted into 
a tenancy in common." 

“ Then, if there be a conversion of the joint tenancy of an 
undivided family into a tenancy in common of the members of that 
undivided family, the undivided family becomes a divided family 
with reference to the property that is the subject of that agreement, 
and that is a separation in iuterest and in right, although not im- 
mediately followed by a de-facto actual division of the subject- 
matter. This may at any time be claimed by virtue of the separate 
right.” 

“ The words with which this instrument of the 22ud of March 
1834 concludes manifest au intention to become divided, for after 
expressing that they have already divided the silver, brass, utensils, 
the parties use these words: — ‘We have henceforward no iuterest 
jn each other’s effects and debts except friendship between us.’ IVe 
find, therefore, a clear intention to subject the whole of the property 
to a division of iuterest, although it was not immediately to be per- 
fected by an actual partition.” 

“ We have no doubt of the legal effect of this deed of March 
1834. It operated in law a conversion of the character of the pro- 
perty and au alteration of the title of the family, .couvertiug it 
from a joint to separate ownership, and we thiuk the couclusiou of 
law is correct, viz., that that is sufficient to make a divided family, 
and to make a divided possession of what was previously undivided, 
without the necessity of its being carried out into an actual parti- 
tion of the subject-matter.” 

This decision is in my opinion quite consistent with justice and 
common sense, and, also with the law of Inheritance as laid down 
in the Mitakshard when carefully read and studied ; hut eveu if it 
were not so, it is an authority by which we are governed. 

Rending the ikrar-namah of the 30th of October 1831, it ap- 
pears clear that, although the four parties to the instrument bad 
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been jointly carrying ou the busiuess of the kotee anil purchasing 
landed properties, taking zur-i-peskigee and other usufructuary leases, 
they had beeu still separate in point of interest and each had been 
receiving one-fourth share of the profits aud appropriating it to his 
own use. The ikrar-namah, it was admitted, was between Mukhum 
Lall, son of Chadee Lall, the two sons of Bechun, the son of Gopal- 
chaud, and Moneerut Doss, the plaintiff’s husband, the son of 
Showkee Lall. Wheu I speak of the four parties to the deed, I 
consider the grandsons of each of the sous of Chadee Lall, the 
common ancestor, as taking per stirpes the shares of their respec- 
tive fathers and as forming one party entitled to the same one-fourth 
share, as their respective fathers would have been, if living. 

This is made clear by that part of the deed which says that it 
is expedient that the declarants should have the names of them- 
selves recorded in the books of the Collector as proprietors in equal 
fourth shares as follows : that is to say, one-fourth share in the name 
of Mukhun Lall, who was the surviving son of Chadee Lall ; one- 
fourth in the names of Lalla Moha-beer Pershad and Monohur Doss, 
sons of Bechun Lull ; one-fourth in the name of Muunee Lall, son 
of Gopal-chund ; and oue-fourth in the name of Moneerut Doss, son 
of Showkee Lall. 

It appears from the deed that the four sharers had previously 
made a settlement by which they were entitled to the lands and 
the profits of the kotee in equal fourth shares, aud that the four 
sharers were in possession each of oue-fourth share of the lauds, 
and hod contributed in those shares to the payment of the Govern- 
ment revenue ; that the lands stood, some in the name of one, aud 
some in the names of others of the four sharers ; and that with a 
view of making the settlement more sure and of removing future 
doubts, the ikrar-namah was executed and four lists regarding the 
kotee, and that four schedules of houses, ancestral and acquired, had 
been made out, and one of them deposited with each of the parties. 
It is then declared solemnly by the ikrar-namah that, according to 
the terms inserted therein, the parties would cause the names of 
the four sharers to be inserted in the register of the Collector as 
proprietors of equal shares in the said mehals and of the zemiudarees 
aud mouzahs in mokurruree. It then declares that the villages held 
uuder sur-i-peshgee mortgages, the putxoa villages, and other vil- 
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lages which might in future be held under zur-i-peshgee mortgages, 
certain villages held under a conditional sale, and certain other 
properties, as well as the capital and the debts and assets mentioned 
in the ckitta of the kotee, should be the property of themselves, the 
four sharers, in equal shares, without reference to the persons in 
whose names the documents were made out; and that they should 
enjoy the profits or sustain the loss in equal shares. It is then de- 
clared that, of their mutual accord, they left the business of the 
kotee to be conjointly conducted and mauaged as heretofore; that 
the affairs of the kotee should be mauaged iu the best possible mau- 
ner iu consultation with, and with the consent of, all the sharers; 
that they would share and appropriate the profits thereof according 
to the shares afore-mentioned, that is to say, one-fourth share each ; 
that if in future any property should be purchased with the assets 
of the kotee, or any transaction in the shape of pesligee, putioa, 
usufructuary lease, or conditional sale, should be made with the 
profits of the joint kotee in favor of any of the co-sharers, they 
should all be entitled thereto eacli receiving a fourth share ; that 
the houses, shops, and gardeus, mentioned in the schedule, which 
stood iu the name of all the four co-sharers, the silver plates, tents, 
carpets, household furniture, aud conveyances, should remaiu in the 
possession of themselves, the four co-sharers, as they had hitherto 
been. 

Nothing can be clearer to my mind than that the parties were 
separate in interest although an actual partition had uot beeu effected, 
aud that their object in executing the ikmr-namak was to render 
the settlement by which their interests had beeu divided more sure 
and to prevent future disputes. The parlies were content to separate 
in interest ; they did not require a formal partition so long as there 
was no disagreement between them. But, lest any disagreement 
should arise, the following clause was inserted in the ikrar-namah 
providing for an actual partition whenever it should become ue- 
cessary. They say “God forbid! If at any time there arise be- 
tween ourselves or our heirs any contention or disagreement, then 
we or our heirs shall, in accordance with the shares aforesaid, parti- 
tion all the property entered iu the chitta of the kotee and schedules, 
and also whatever property may hereafter be acquired with joint 
fuuds, aud take equal shares, that is to say, each bue-fourtb. Ou 
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this point no one shall have any plea to urge, nor shall any one 
have anything to do with the share of another.’' 

It is clear that the parties in this case intended that there 
should be a division of the interest, although there was no formal 
partition by metes and bounds. 

They then point out certain properties which were the exclusive 
property of some of the sharers, and declare that in these none of 
the others has any right or interest. 

The ikrar-namah contains strong evidence to show that the 
parties were separate before that document was executed ; but even 
if they were not, the ikrar-namah effected a division of right as to 
the property in which the parties agreed they should bo entitled to 
equal fourth shares. 

It is unnecessary to go into the evidence to show that the ikrar- 
namah was acted upon, and that the joint receipts and profits, after 
deducting expenses were divided into four shares and carried to 
separate accounts, the evidence upon this and other points, show- 
ing that the parties were separated. 

We must ascertain what the parties intended to do, aud what 
they did, and then decide what were the legal consequences of their 
acts. In the Shiva-gunga case, 9 Moore’s Indian Appeals, Oil, it 
was laid down clearly that, according to the principles of Hindfi 
Law, there is a co-parceneryship between the different members of 
a united family and survivorship following upon it ; that there was 
a community of interest and unity of possession between all the 
members of the family ; and that upon the death of any one of 
them, the others take by survivorship that in which during the 
deceased’s life-time they had a common interest and a common pos- 
session. 

In this case there was no community of interest, and it appears 
to me, therefore, that the interest of the plaintiff’s husband did not 
pass by survivorship to the other sharers, but descended to his wi- 
dow, the plaintiff I am therefore of opinion that the Principal 
Sudder Ameen was right in holding that the parties were separate 
as to the properties included in the ikrar-namah. 

The decision of the Lower Court ( which is in favor of the 
widow, the plaintiff’) must be affirmed with costs of this appeal. 
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Jackson J . — “ I will add only a few words to the judgment of 
my Lord, in which, after long and anxious deliberation ou the case, 
I desire now to express my concurrence.” 

(Some of the words added by him to the above judgment are 
ns follows: — ) 

“In this case I have never eutertained any doubt as to the 
failure of any evidence to show that the Jains living in a part of 
the country where Hindus arc governed by the Mit&ksharA Law, 
ltad among themselves any rule or principle of inheritance other 
than that prescribed in the Mit&kshar& ; and it, therefore, unques- 
tionably followed that the widow, the plaintiff in this case, would 
only take the inheritance of her husband if he at the time of his 
death had been separate in estate.” 

Sutherland’s Weekly Reporter, Vol VIII, p. 116. 


Calcutta S. D. A .—The 5th of November, 1821. 

Pokhnarain, Mohun Lall, and Sohun Lall, Appellants, 

versus 

■ Mussummat Seesphool (Widow of Ram-dyal), 
Respondent. 

The decree of * Court below in favor of a Hindft widow for poeaeseion of her husband’* 
landed property amended on the ground of it* not having specified the nature of her 
interest, and the mode in which tho property should be disposed of after her death. 

This was a claim originally preferred in the Zillah Court of 
Tirhoot, by the Respondent, to recover possession of half the talooks 
Bhugwan-pore, Mominabad, Hurnarain-pore, &c. 

On the 13th of June 1821, the whole of the proceedings of the 
case having been gone through before the Second Judge (C. Smith,) 
before whom the case was first heard in appeal, he decreed as fol- 
lows: — It appears from all the evidence adduced, that Gunaish 
Dutt and Ram-dyal were two brothers in joint possession of an un- 
divided landed estate situated in the district of Tirhoot; that on the 
death of the former individual, the latter succeeded to his portion 
in right of inheritance, and continued in exclusive enjoyment of the 
entire property until his death when both shares devolved of right 
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on his widow Mussummat Seesphool. This indeed is the substance 
of her plaint, although for the present she has advanced her claim 
to one moiety only, and has stated it to be her intention to lay 
claim to the other moiety at a future period. It appears from tho 
second law opinion delivered by the pundits, that Mussummat Sees- 
phool lias a right to the possession of the estate left by her husband 
during her life-time ; that she may make such disbursements as are 
necessary for the spiritual welfare of her deceased husband j that 
she is not at liberty to make any other description of alienation, 
and that after her death, in the event of there not being in existence 
any heir of her husband from his daughter down to his spiritual 
teacher, the property, which had so devolved on the widow, should 
escheat to the ruling power. But, in the decrees of the Courts be- 
low, there is no mention made of the widow’s inability to alienate, 
nor of the mode in which the property should be disposed of after 
her death. It seems, therefore, necessary to amend the decree of 
the Provincial Court by wording the decision thus : — * Mussummat 
Seesphool shall have a life interest in one moiety of the landed 
property left by her deceased husband, which property shall be se- 
questered to the use of Government, in the event of there not being 
at the time of her death any surviving heir of her husband, from 
the daughter down to the spiritual preceptor. The decree should 
further provide that Mussummat Seesphool is at liberty to sue for 
the remaining moiety of the estate ; and that the costs in all three 
Courts should be paid by the Appellants.’ 

The case having been next taken up by the Third Judge (S. T. 
Goad) he expressed his concurrence in the opiuion recorded by the 
second Judge, with the exception of that part of it which expressly 
provided that Mussummat Seesphool was at liberty to sue for the 
remaining moiety of the estate. . He did not deem it necessary to 
provide specially for her prefering a claim which she was at liberty 
to do under the general regulations, without such provision ; espe- 
cially as it appeared that the names of the Appellants had been 
registered with the consent of the Respondent’s husband, as pro- 
prietors of one moiety of the estate claimed. The Fourth Judge 
(J. Shakespear) coinciding in this view of the case, a final decree 
was, on the 5th of November 1821, passed according to their con- 
current opinion, which differed only in one particular, as above 
Vol. II. 31 
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specified, from that of the Second Judge. — Sel. S. D. A. Rep. 
Vol. Ill, p. 114 (New Ed. p. 152), 


Calcutta H. C. A . — The 22 nd of March, 1867. 

Present : 

The Hou’ble H. V. Bayley and Shumbhoo-uath Pundit, Judges. 

Benee PERSHAD (Defendant) Appellant, 

versus 

MUSSUMMAT MOHA-BOODHT and others (Plaintiff’s) 
Respondents. 

Where the Mitdkehard Law prevails, the widow of a member of a joint Iliudu family 
cannot succeed to her husband iu preference to the husband s brother, and is no heir 
to her brother-in-law or to his widow after their death. 

Pundit, J .— Plaintiff claims ns heir to Reut Lai!, the deceased 
brother of Jumeeut Lall, plaiutifFs lato husband, who had before 
died. Her allegation is that she was in possession jointly with Lall 
Daee, the deceased widow of Reut, from the time of Rent’s death. 

Plaintiff never alleged in this case that she was in possession 
from the time of her husband who died before her brother-in-law. 
Further, the previous unsuccessful proceedings commenced first by 
Lall Daee (and to which plaintiff also was afterwards made a party) 
to get their names recorded in the place of Reut Lall after his death, 
show that plaintiff could never make such an allegation. 

In this view we cannot understand upon what data the Lower 
courts made an issue regarding plaintiff’s possession from the time 
of her husdand’s death. 

The decisions of both the courts were chiefly based on the fact 
that special appellant, defendant, had failed to prove that his father 
•was joint with the husband and the brother-in-law of the plaintiff. 

If these courts really intended to decide for the plaintiff on the 
ground that they were satisfied that she held independently as heir 
from the death of her husband, they should have noticed and ex- 
plained how, in the district of Tirhoot uuder the Mit&kshard Law, 
a widow of a deceased Hindu joint brother could hold or acquire 


Digitized by Google 



CUAP. U. ] 


WIDOW’S SUCCESSION, Jjc. 


243 


any right as heir to her husband in preference to her husband’s 
brother in a joint undivided Hindu family living under that law. 
These courts could not but have observed that, even if plaintiff 
were allowed to hold in some way jointly with the male member of 
the family, that could not be as of right, and even if she had alleged 
and proved to have really held, we do not see how, as regards the 
half share of her husband, the courts could give a decree for posses- 
sion to the plaiutiff. 

This half share, after the death of Lall Daee, must go to the 
special appellant, even if his father and other predecessors were 
living separate from the husband and the brother-in-law of the 
plaintiff. We, however, see that the very plaint of the plaintiff 
shows that she has no case on the grounds taken below, and there 
was no occasion to try such a claim. 

We, accordingly, decree the special appeal with costs, and, re- 
versing the decisions of both the Lower Courts with costs, dismiss 
the plaint of the plaintiff. — S. W. Rep. Vol. VII, p. 292. 

Held that under the Hindti Law a widow was not entitled to 
inherit the estate of her husband’s brother, and she having no locus 
standi in Court could not question the title of the party in posses- 
sion of the disputed estate . — Choora aud others v. Alussummat 
Bnsuntee . — Agra Rep. Vol. I, A. C., p. 174. 

Held that a widow cannot under Hi add law claim to inherit the 
estate left by her husband’s uncle, and cannot consequently ques- 
tion the title of the defendant (widow of another brother’s son) 
who was admittedly in possession of the estate claimed. — Mussam- 
mat Gowee and others v. Mitssammat Oomrao Koomuar . — Agra 
Rep. Vol. I, A. C., p. 149. 

The childless widow of a Hindd being a separated brother, is 
heiress to his own estate, but has no right to a share of the estates 
of his brothers dying after him, and where of three brothers one 
died leaving a childless widow, and another leaving two sons, and 
the third not leaving either a wife or children, the widow was held 
to be entitled to her husband’s property, obtained, whether real or 
personal, because he had separated from his brothers ; but the real 
and personal property of the brother who died without wife or issue, 
devolved on the sous of the third brother, because the widow was 
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childless, and because the sons of a brother are declared to be heirs 
(on failure of the wife, daughter, her son, parents or a brother) of 
a man dying separated without male issue .— Pran Sunker and an- 
other v. Pran Koonivur.— Borr. Rep. Vol. I, p 427 —Mori Di* 
Vol. I, p. 318. 


Where ancestral property has been held according to the rule 
of primogeniture, and the family is governed by the law of the 
Mitdkshard, that law, in the event of a holder dying without male 
issue, would, if the family were undivided, give the succession to 
the next collateral male heir in preference of the widow or daughters 
of the last possessor. Chowdhry Cliintamuu Singh v. Mussumat 
Nowluckha Konwari. Privy Council Judgment. The 1st July 1875. 
S. W. R., Yol. XXIV, pp. 255—258. 


Pjuvy Council.— The 30 th of November 18G3. 

In the case of property, of which part is the common properly 
of a joint Hindti family, and part the separate acquisition of a 
deceased brother, his widow (in default of male issue) succeeds to his 
separate estate. 

There being a community of interest and unity of possession 
between all the members of a united family having common pro- 
perty, it follows that, upon the death of any one of them, the others 
may well take by survivorship that in which they had, during the 
deceased’s life-time, a common interest and common possession ° 

But the law of partition shows that, as to the separately ac- 
quired property of one member of a united family, the other mem- 
bers of that family have neither community of interest nor unity 
of possession. The foundation, therefore, of a right to take such 
property by survivorship fails; and there are no grounds for post- 
poning the widow’s right to inherit it to any superior right of the 
co-parceners in the undivided property .— Kattama Nauchiar v. The 
Rajah of Shiva-gunga. — Sutherland’s Privy Council Judgments, 
page 520. See Post p. 447. 

Remark. Previous to the passing of the above decision the following 
case was decided by the Madras High Court, in which a widow was do" 
prived even of the self-acquired separate property of her husband. Such 
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determiuatiou seems uot only contrary to the above ruling, but also con- 
trary to tire Hindu law itself. 

By the law current in the Madras Presidency an undivided 
Hindd is entitled during his life-time to the separate enjoyment of 
bis self-acquired immovable property; but on his death without 
male issue, such property, unless it has been previously disposed of, 
devolves on his surviving co-parceners, and his widow is only entitled 
to maintenance. — Vanuli-perumdl Udaiyan, Appellant, v. Ardanari 
Cdaiyan and others, Respondents. The 29tli of October, 1863. — 
Mail. H. C. Rep. Vol. I, p. 412. 


Privy Council — The 1 9th of February, 1847. 

Present : 

Lord Brougham, Lord Longdale, Dr. Lushington, T. P. Leigh, Sir 
E. H. East, and Sir E. Ryan. 

On Appeal from the Suddcr Dewanny Adawlut 
for the N. W. Provinces. 

Rewun Persiiad 
versus 

Hussummat Radha Beehy. 

A Hindoo testator, after the death of his widow, gave a moiety of his property to his 
brother A, and on his death to A’s two sons B and C. A died in the life-time of the 
testator's widow, and a complete division of all A’b property which was held in co-par- 
cenary was agreed upon between B and C. B also died in the life-time of the testator's 
widow, and on the death of the testator’s widow, B’a widow claimed his share. 

Held that B and C took A’s moiety under the will as teuants in common, and that each 
of them had a vested interest in a one-fourth share, though the actual enjoyment 
was postponed until the death of the widow ; and that the claim of B’s widow was 
not barred by the doctrine of Hindoo Law that a widow succeeding as heir to her 
husband, cannot recover property not in the possession of her husband, which doc- 
trine was held to be inapplicable to the case of property in which the husband had 
a vested interest under a will or deed, though the actual enjoyment thereof was post- 
poned during the life-time of another. 

According to the Hindoo Law a widow cannot claim an undivided property. 


Fakir Chund died in the year 1814, and for the present we will 
call him the testator in this cause. He, in March 1814, executed an 


Digitized by Google 



246 


PRECEDENTS OF 


[ Book il 


instrument intended to regulate the disposition of his property 
after his death. That instrument is set out at length at page 44 of 
the appendix. 

Fakir Chund, the testator, was one of three brothers; his elder 
brother was Bhowauy Persad, who is stated to hare divided from 
his family, which was originally an undivided Hindoo family ; he 
left two sons, Dial Dass and Goonee Lall. The date of the death of 
Bhowany Persad is not stated, but it was before the month of March 
1814. Bheekhary Dass was the youngest brother, and he died in 
1817 ; he had three sous, the eldest, Koonj Belmry, died in 1825, 
leaving a widow, l^adlm Beeby, the respondent in this appeal, but 
no male issue, Mudun Moliun, the second son, died in 1829, aud he 
left a son, Rewun Persad, who is the present appellant; the third 
son died young, and there is no interest .derived through him con- 
cerned in this litigation. 

The property in dispute was the property of Fakir Chund, and 
all the parties agree that the instrument which he executed in 
March 1814, in triplicate, is a valid and operative instrument, and 
to be carried into effect. 

Pursuant to the terms of that instrument on the death of Fakir 
Chund, in 1814, his widow, Mehtaboo, succeeded to the possession and 
enjoyment of his property. She died in 1833, and then a litigation 
arose as to who were entitled, and iu what shares, to take the pro- 
perty of the testator. 

It is not necessary to state the details of this litigation. In the 
result, Dial Dass took, under the decree of the Court, one moiety, 
and Rewun Persad was put into possession of the other moiety, but 
not so as to preclude any claim which Radba Beeby, the widow of 
Koonj Behary, might have to a share thereof. 

Accordingly, she commenced a suit to recover a fourth share of 
the estate left by Fakir Chund, and for that purpose filed her plaint 
on the 1st of June 1835 in the Zillah Court of Mirzapore. Dial 
Dass compromised with the plaintiff, the present respondent, and 
Rewun Persad iu effect became the only defendant, and is now the 
appellant. In short, the only question now to be determined is, 
whether the respondent, the widow Radha Beeby, as heir to her hus- 
band Koonj Behary, is entitled to recover from the appellant, Rewun 
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Persad, one-half of the moiety of the estate of Fakir Chund, which 
Rewun Persad is now in possession of. 

Mr. Monckton, one of the Judges of the Appellate Court, on 
the 8th of April 1839, pronounced his opinion in favor of the re- 
spondent, and that the decree of the Zillali Court ought to be re- 
versed. The papers in the cause having been submitted to the 
cousideration of Mr. Taylor, another Judge in the same Court, his 
opinion agreed with that of Mr. Monckton, and accordingly, on 
the 29th of April 1839, a decree was pronounced reversing the decree 
of the Zillah Court dated the 14th of September 1838, in effect 
declaring that the respondent was entitled to recover one-fourth of 
the estate left by Fakir Chund; that the present appellant should 
pay to her as much as he had received beyond a fourth share of the 
said estate, and that Dial Dass should, if there was any deficiency, 
make good the same. 

From this decree Rewun Persad has appealed to her Majesty 
in Council, and the question is, whether he ought, according to the 
law prevailing as to Hindu families in the district where the parties 
lived, to refund to the respondent so much of the estate of Fakir 
Chund as exceeds one-fourth thereof. 

•1 here are certain facts not in contest in this cause. All parties 
agree that the will or deed of Fakir Chund, whichever it may be 
called, is an operative instrument; that oue moiety of his estate, 
on the death of his widow, Mehtaboo, became the property of the 
family of Bhowany Persad, and that one-fourth of the property 
belongs to the Appellant, Rewun Persad, through his father, Mudun 
Mohun, who died before Mehtaboo, vis., in 1829. Neither is it de- 
nied that the remaining fourth became part of the estate of Koonj 
Behary, who died in 1825, in the same manner as the one-fourth 
became part of the property of Mudun Mohun, assuming it to have 
vested in either during their lives. 

Again, it is admitted that, according to the Hindu Law of Suc- 
cession, Radha Beeby, the respondent, became heir to the divided 
estate of Koonj Behary, he having died without male issue. 

Radha Beeby, the respondent, being entitled to the estate 
generally of Koonj Behary, she is entitled to this one-fourth of the 
property of Fakir Chund, if it is become a part of the estate of 
Koonj Behary. 
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The appellant alleges, ami alleges truly, that the respondent 
cannot recover from him the property of which he is in possession 
unless she proves her title. She asserts that she as heir is entitled 
to the whole, unless there be a special exception. The appellant 
alleges two grounds of exception : — 

First . — That Koonj Behary and Mudtiu Mohun were two un- 
divided brothers, and that this share of Fakir Chund’s estate was 
undivided ; that, by the Hindi! law, therefore, the widow cannot 
claim it, though she be heir. 

Secondly . — The appcllaut alleges that this property never was 
in possession of Koonj Behary ; that, by the Hindu Law, the widow, 
though his heir, cannot claim property uot in possession of the de- 
ceased husband, and that, for this reasou, her claim must fail. 

Now, as to the first grounds of defence, the law is not disputed. 
It is not denied that a widow cannot claim an undivided property. 
The decision of this question therefore turns upon a matter of fact, 
namely, whether Koonj Behary and Mudun Mohun were divided 
brothers or not. 

We think that it may be admitted that the prima facie pre- 
sumption, where there are no circumstances to affect it, is that every 
Hindoo family of this class was an undivided family, and, conse- 
quently this presumption must prevail, unless the circumstances of 
this case lead us to a contrary conclusion. We must, therefore, con- 
sider the circumstances, having, however, first directed our attention 
to some points of Hindd Law which may have a bearing on the 
conclusion to be drawn from the facts. 

First . — We apprehend it to be undisputed that a division may 
be effected without an instrument in writing. 

Secondly . — That a division may be either total or partial. 

Thirdly . — That a separation from commensality does not, as a 
necessary consequence, effect a division of property, or, at least, of 
the whole undivided property. 

Bheekhary Dass died in 1817, and by the instrument of March 
1814, called the will of Fakir Chund, a moiety of his property, on 
the death of his widow, is given in these words : — “ Let my brother, 
Bheekhary Dass, aforesaid, and, after the death of my said brother his 
sons, take one-half.” 
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Now, we conceive that Blieekliary Dass, having died in 1817, in 
the life-time of the widow, the tenant for life, and Ids sons surviving 
him, this moiety was not a part of his estate, properly speaking, and 
that, therefore, primd facie, it could not be divided as part of the 
estate of Blieekliary Dass. 

The Pundit of the Sadder Adawlut of Calcutta gave in his 
bewusta. The opiuion of this Pundit supports the claim of the 
widow whether there had or had not been a division of Blieekliary 
Dass’s estate between his two sons. 

The decision of Mr. Monckton, the Judge of the Sudder Adaw- 
lut of Allahabad, before whom the cause first came, is in favor of 
the widow (page 8G). 

The true question, then, before us, is whether we are convinced 
by the arguments of the appellant that this decision is erroneous; 
for if not so convinced, it must be affirmed. 

We think, on a consideration of all the circumstances, that a 
complete division of all the property of Blieekliary Dass which was 
held in coparceuary was agreed upon between the brothel's, and we 
think so from a consideration of all these papers. 

So stands the case upon the pleadings. A division is admitted, 
and no particular exception alleged. The objection of Rewun Per- 
shad is not that there was a special exception of the disputed pro- 
perty, but that from the nature of the property it was necessarily 
excepted. 

We do not think that there is any thing in the nature of the 
disputed property which should except it from a general division. 
The testator, after the death of his widow, gives his property to 
his brother, Blieekliary Dass. On his death it becomes divisible into 
two parts, one moiety to the sons of Beekhary Dass. We apprehend 
that they would take as tenants in common — in fact, that they had 
each of them a vested interest in one-fourth share not to come into 
actual enjoyment till the death of the widow. But here was no 
contingency, as contended for by the appellant. The only uncer- 
tainty was the period of enjoyment. 

We are inclined, indeed, to the opinion that this property was 
not properly the subject of any division at all, but that the division 
was effected by the deed or will, and that each brother took one- 
fourth as a divided property. 

Vol. II 32 
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Iu the Sudder Adawlut, however, much more important evi- 
dence was produced, viz., the proceedings in an action brought by 
Mudun Mohun iu 1S25. In that suit Muduu Mohun pleaded the 
division of the paternal estate, and the separation from his brother 
Koonj Behary. 

We think that this averment by Mudun Mohun, and which 
was supported by evidence is strong proof against Rcwun Pershad, 
who claims -through him, that a division and separation had taken 
place. 

And herein we agree with Mr. Monckton, that the fact of Re- 
wun Pershad not having specified any exceptions to the partition 
being of the whole of the paternal property, is evidence that their 
were no exceptions. 

We think that, upon a consideration of these premises, we are 
justified in concluding, if such conclusion be necessary for the deci- 
sion of this case, that a complete division and separation did take 
place between Koonj Behary and Mudun Mohun. 

It may be well here to notice another argument which was 
strongly pressed on behalf of the appellant. It was said that the 
widow, as heir, could not claim any property of her husband which 
was not in possession at the time of his death ; that the disputed 
property was, at that period, aud for years afterwards, in the posses- 
sion of Mehtaboo, and that, consequently, Rudha Beeby can have 
no claim to it. 

There is not the least reference to it iu the opinion of the Pun- 
dit of the Sudder Adawlut of Allahabad, nor iu that of the Pundit 
of the Sudder Adawlut of Calcutta, not iu the Judgment of Mr. 
Monckton, in which Mr. Taylor concurred. Wo think that it would 
be impossible, under such circumstances, for us to reverse the decree 
of the Court below on that ground. Indeed, this averment of the 
law is uot even one of the grounds of appeal. 

We have no intention whatever to disturb the doctrine of Hin- 
doo Law that a widow succeeding as heir to her husband, cannot 
recover property not in possession of her husband. But we think 
that it has not been shown iu this case that the disputed property 
was not in possession according to the meaning of that terra in 
Hindoo Law, nor that the doctrine applies to a property where the 
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husband bad a vested interest under a will or deed, and tbe actual 
enjoyment thereof was postponed during tbe life-time of another. 

We proceed then to determine this ease, on the assumption that 
there was a complete divisiou between the two brothers, and that 
the law, as to possession by the husband, does not, under the exis- 
ting circumstances, bar the widow’s claim. 

We do not think that this property was bequeathed to the two 
brothers as joint tenants. But even if it were, we should incline to 
the opinion that the division extended to it. We therefore come to 
the conclusion that, either the disputed property was never held in 
joint tenancy, or that if so held, it was divided, and consequently 
we affirm the judgment, on the grounds taken by the Pundits in 
the Sudder Adawlut, and adopted by the two Judges of that Court, 
and it must be affirmed with costs. — Sutherland’s Privy Council 
Judgments, p. 172. — S. W. R. Vol. II, p. c. pp. 35-40. 

The doctrine of Ilindti law that a widow’, succeeding as heir to 
her husband, cannot recover property of which he was not possessed is 
inapplicable when the husband has vested interest under a will or 
deed, the actual enjoyment being postponed .— Hurro Soondary 
Debea Chotvdhrain v. Rajeasury Debea . — H. C. A. The 3rd of May 
1865. S. W. Rep. Vol. II, p. 321. 


Bomba v H. C. A . — The 9th of October 1867. 

PArvati Kom Dhondi-rAm, Appellant, 

Bhiku Kom Dhondi-rAm, Respondent. 

D, * Pardtti Hindli residing at Nisik, died leaving two widows, B and P ; B, who was 
the flint wife, though not incontinent, had been turned out of hie house by her hus- 
band some time after he married P by pdt. 

In a suit by B, to recover a moiety of D's estate, P, while admitting that she herself 
had been leading a life of prostitution since D’s death, resisted a partition of his 
estate, on the grounds that, B bad since D's death cohabited with M, and subse- 
quently married with R ; both of which allegations B denied. 

Held, that, though, by Hindu Law, incontinence excluded a widow from succession to 
her husband's estate, yet if the inheritance were once vested, it was not liable to be 
divested, unless her subsequent incontinence were accompanied by degradation ; but 
that, by Act XXI, of 1850, deprivation of caste can no longer be recognised as work- 
ing a forfeiture of any right or property, or affecting any right of inheritance. 
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JIM, however, also that it' B, had duly remarried, she would cease to have any right 
to recover or hold any part of her late husband's property ; and, as the District Judge, 
on appeal, had left the fact of B's remarriage unascertained, that his decree must be 
reversed, and the case remanded for a finding on that ipiestion. 


Westropp, J . — This is an action by Bliik 6 against Parvatl and. 
her father, Man-sing, to recover from them Its. 2, 392, alleged to be 
the moiety in value of the estate of Dhondi-ram, deceased. 

The first wife of Dhondi-rfim was Bhikfi. Subsequently he 
married, by pat, Parvati, who was then a widow ; and about one 
year and a half afterwards, he turned his first wife, Bhiku, out of 
his house. The Judge finds that, during Dhondi-rfim’s life-time, 
Bhikfi neither deserted him nor was unchaste. Dhondi-ram died in 
Posh, Shako 1871 (December 1859). The defendant P&rvatl pos- 
sessed herself of his property, movable and immovable. 

Pfirvati (who, the Judge states, admitted that, since Dhondi- 
rara's death, she has been living as a prostitute) resisted a parti- 
tion of the property, on the ground that, subsequently to the death of 
Dhondi-ram, Bhiku had cohabited with Mirdlia valad Narayan, 
and afterwards married ouc ltdm-sing, both of which allegations 
Bhikfi denied. 

Where there are two widows, who were both the lawful wives of 
a deceased Hindfi, who dies separate and without leaving male issue, 
they succeed to equal moieties of his property, movable and im- 
movable : West and Buhler. Bk. I, pp. 88, 89, 91 ; Maydkha, Ch. 
IV, Sec. VIII, pi. 9; 1, W. H. Macnaghten, H. L. 19; Steele, p. 43, 
para. 25, and p. 232, para. 72 ; Doe clem. Bhagohutty Raur v. Rada- 
kissen Mookcrjec *, Raima v. Bh.djif, Sree Muttee Mnttee v. Ram- 
conny Dutl$; and see Rinclamma v. Venkata-raonappa § 

But if either widow remarry after the death of her husband, 
she can neither recover nor retain a share of his property. By 
remarriage she forfeits her light to it. This is so by Hindfi Law.|| 

If, therefore, Bliikfi actually married Bam-sing, she must fail in 

this suit. 

But ns, upon the Judge’s decree, we are unable to say whether 
she married Ham-sing or merely cohabited with him, it behoves us 
to consider what is the legal result of the incontinence of a Hindu 


' Supplt. to Morton’* Hop- by Montriou, 314. t 1 Bora. H. C Um). 66 P- 255 - 

1 t East’* Koto* ; 2 Mor. Dig., pp. 80, 81, 82. § 8 Mad. II. C. Rop. 2b8. 

II Steele, pp. 170, 177 ; West and liubler, BK. I,,pp. P6, 99. 
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widow, who, as we are bound to hold in the present case, continued 
virtuous during her husband’s life-time, and in whom, accordingly, at 
his death, a moiety of his property vested in interest, although she 
lias been kept out of possession of it by his other widow. 

By Hindu Law, incontinence excludes a widow from succes- 
sion to her husband’s estate ; Mayfikha, Chap. IV, Sec. VIII, pi. 2, 
4, 8, 9* ; Mit&kshaiA on Inheritance, Chap. II, Sec. i, pi. 19, 29, 
30+ ; Daya-krama Sangraha, Chap. I, Sec. ii, pi. 3| ; 2 \V. 
H. Macnaghten 20, 21 ; Doe dem. Rada-money Raur v. N eel-money 
Do8*§ \ 3 Colebrooke’s Dig. 474, 478, 479, 570, paras ccccv, ccccviii, 
ccccix, cccclxxvii, Some of the above quoted writers speak 
of suspicion of incontinence as sufficient to justify her exclusion. 
But the better opinion seems to be that nothing short of actual in- 
fidelity disqualifies: 1 Stra. H. L. 13G ; 2 Ibid., note by Hr. Ellis, 
p. 271 ; Steele||, a high authority on this side of India, and 
Macnaghten*! speak of adultery or incontinence, and nowhere of 
mere suspicion of those sins, as affecting the widow’s right to suc- 
ceed to or hold the property of her husband. If, however, the in j 
heritance be once vested in the widow, it is not, by Hindu Law, 
liable to be divested, uuless her subsequent incontinence be accom- 
panied by “ less of caste, unexpiated by peuance and unredeemed 
by atonement : ’’ 1 Stra. H. L. 130, 163, 104, 244. Mr. Sutherland 
also rests the forfeiture on degradation from caste. See his remark 
in 2 Stra. H. L. 209, Appendix. So too M r. Colebrooke says : “Nor 
after the property has vested by inheritance, does she forfeit it, un- 
less for loss of caste, unexpiated by penance, and unredeemed by 
atonement.” See his remark 2 Stra. H. L. 272, App. Not only 
incontinence after the husband’s death (Steele, p. 41, para. 23,) but 
in many cases, even adultery in his lifetime, may be expiated by 
penance.** 

There has not been any finding in this case as to whether Bhikti 
bail been put out of caste; or, if so, whether she has since, by pen- 
ance, expiated her incontinence, if any. We have, however, arrived 
at the conclusion, that modern legislation has rendered those ques- 
tions immaterial, At the first glauce at Act XXI of 1850, we had 

• Stokes’ H. L. Bka., pp. 84, 86. + Ibid., pp. 432, 436. Z Ibid., p. 474. 

§ Supplt. to Morton’n Rep. by Moiitriou, p. 314. 

Ii p. 43. para. 25; pp. 173, 174, para. 19; aud see per Arnould, J., 1 Bora. H. C. 
Rep. 66. % 2 W. H, Macuaghten, 20, 21.. 

** Steele, pp. 39, 40, paVa. 19; pp. 172, 173, 174, paraa., 15, 19. 
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some doubts, arising from its preamble, whether the Act applied to 
the case of a widow degraded from caste on the ground of inconti- 
nence. But a closer examination of that enactment removed the 
doubt. The Legislature did not simply extend the Bengal Keg. VII 
of 1832, Sec. ix, which is set forth in the preamble, to the rest of 
British India; but, reciting that it would be beneficial to extend its 
“principle” throughout British territory, euacted that “so much of 
any law or usage, now in force within the territories subject to the 
Government of the East India Company, as inflicts on any person 
forfeiture of rights or property, or may be held in any way to im- 
pair or affect any right of inheritance, by reason of his or her re- 
nouncing, or having been excluded from the communion of any re- 
ligion, or being deprived of caste, shall cease to be enforced as law 
in the Courts of the East India Company, aud in the Courts estab- 
lished by Royal Charter within the said territories.” The Act is not 
limited to renunciation of religion only, but, after providing for that 
case, specially includes deprivation of caste, aud is not restricted to 
deprivation of caste on any particular ground. Hence deprivation 
of caste, whether it be for change of religion, or for unexpiated in- 
continence, or auy other cause, can no longer be recognised as either 
working a forfeiture of any right or property already vested in inter- 
est, or as impairing or affecting any right of inheritance.* 

We have consulted the Chief Justice and our other learned bre- 
thren usually sitting at the Appellate Side of the Court, and find 
that they concur in that view of Act XXI of 1850, which appears 
to have been the same as was taken by Sir Lawrenco Peel, C. J., in 
Doe dem. Sham-money Dasee v. Nemy Churn Doss, a case decided in 
July 1851. The lessor of the plaintiff was a Hindu widow, who had 
inherited her husband's property, but had been deprived of posses- 
sion, and sued to recover it. The defence was that she had forfeited 
her right in the property, by reason of her having, since his death, 
led an immoral and unchaste life. Peel, C. J., referring to Act XXI, 
of 1850, gave a verdict in her favour. 

We must hold that, although Bhikfj may have been inconti- 
nent, and may consequently have been expelled from caste, she 
would not, upon those grounds, be disqualified to obtain a partition 
in her favour of Dhondi-r^m’s property, 

* See, however, Poet p. £55. 
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If, however, she have duly remarried, she would cease to have 
auy right to recover or hold any part of the property of Dhondi-rdra. 
The Judge having left the fact of remarriage unascertained, we 
must reverse his decree, and remand the cause for the determination 
of that question. 

Warden, concurred. 

Bom. II. C. Rep. Vol. IV, p. 25. 

Held that incontinence of plaintiff is established, and the right 
of succession which by Hindfi law she thereby forfeited is not affected 
by the provisions of Act XXI, of 1850, which refer to the renunci- 
ation of the Hindfi religion and not to a case of incontinence. — 
Raj-koomaree Dassee, v. Golabee Dassee * — Cal. S. D. A. Dec. for 
1858, p. 1891. 


Bombat, H. C. — The 11 /A of September 1802. 

Ramia widow, Applicant. 

Bhaqi widow, Caveatrix. 

Where a HindA dies intestate leaving no issue and several widow*, the widows succeed 
equally, and are entitled to equal shares in bid estate, and the ordinary course would 
be to grant them a joint administration. 

Infidelity in a wife, or incontiueuce in a widow, in order to constitute a disqualification 
to inherit, must be positively proved, or at any rate there must be a reasonably well- 
grounded suspicion of its having taken place. 

Arnould, /.—This is a question between two widows of a 
deceased Hindfi as to which of the two has the right to administer. 
The admitted facts are — (1) That deceased died intestate and child- 
less on 20th January 1802. (2) That Ramid, the applicant, is tho 
elder widow, having beeu married to the deceased about thirty 
years ago ; that she left his house some four or five years ago, and 
did not return to it till after his death. (3) That Bhdgi the cavea- 
trix, is the younger widow, having been married to the deceased 
about eight years ago, and that she continued from her marriage to 
live with him till his death. The evidence takeu altogether shows 
this : — that till the second marriage Ramia and her husband had 
* Tim case will bo found in exlenso in the Yyavaithd, Darpana, (second edition). 
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not been on bud terlns ; that after the second marriage quarrels 
arose ; that Ramia left her husband’s house secretly with Rakhmi 
and Sitft-ratn. It is not proved that she took her jewels with her, 
nor that she lived in concubinage with Sitfi-ram or any oue else. 

On the other baud, I think, it is made out that she lived quietly 
aud decently at her father’s house ; On the whole I think the evi- 
dence fails to prove adultery in Kami&, fails even to make out a 
case of suspicion of uuchastity, but does show misconduct in her as 
a wiferin absenting herself from her husband’s roof, without sufficient 
cause (according to Hindu manners and feelings ), and refusing to 
return at his request. 

Against the other widow nothing whatever is alleged. 

Has either of these two widows an exclusive right to the pro- 
perty here? According to Sir T. Strange, Vol. I, pp. 136, 137 (ed. 
of 1830), “ when a man has left more widows than oue, and uo son 
by any ” ( which is the present case), “she who was first married, 
being the one who is considered to have been married from a sense 
of duty, succeeds iu the first instance, the others inheriting iu their 
turn as they survive, entitled in the meantime to be maintained 
by the first.’’ But Sir T. Strange refers, iu his notes on this passage 
iu his text, to p. 56 of the same volume, where we fiud this: "it is 
the elder or first widow that succeeds eventually to her husband as 
heir, maintaining the others, who inherit in their turn on her death, 
&ic.” But note 7 queries the position, and refers us to the Mayukha 
a work of great authority on this side of India. At p. 59, para 19, 
of the Mayukha ( Borradaile’s Ed.*) we find that “even childless 
wives of the father are pronounced equal sharers.” And again at 
page 103, para. 9, “The wife if faithful takes the wealth, but if there 
be more than one they will divide and take equal share#;” and this 
doctrine has been followed by the late Supreme Court in a case of 
the goods- where the Court, after consideration and obtaining answers 
from the Shastris of the Suder Adalat and at Pund, held that “ if 
there be more than one widow, each of them is entitled to an equal 
share of the property.” It appears from those answers that, although 
the author of the Mayukha cites no text in support of his opiuiou, 
such texts are to be met with in the Virdmitro-daya, an authority 
of the Benares school, and ilacnaghten’s Principles of Hindu Law, 
t Stoke s Ed. pp. 52 aud SO. 
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a work of authority in Bengal. It is also said, p. 19 of the latter 
work (Ed. of 1829), that if there be more than one widow their 
rights are equal. The case in Morton’s Reports, p. 314, shows that 
this rule was acted upon by the Supreme Court in Calcutta as early 
as the year 1791 ; and iu Morley’s Digest, Vol. I, New Series, Title 
“ Hindh widows,’’ p. 180, s. 15, we fiud an instance of its being acted 
upon in the North-Western Provinces in 1850. On these authorities 
we hold that the widows in this case are primd facie entitled to equal 
shares of the properly, and it remains to he considered whether either 
of them is disentitled by misconduct to a share, and if not, then 
whether we ought to grant administration to them jointly, or to one 
only, and, if the latter, to which of them. As to the general 
doctrine, that proved infidelity before widowhood disqualifies, and 
proved incontinence after widowhood divests the inheritance, the 
authorities seem to clash ; and as to the uature of the proof of inconti- 
nence that disqualifies there is again a discrepancy in the authorities. 
Sir T. Strange, p. 136, after laying down the principle that "an uu- 
chaste wife Is excluded from the inheritance,” adds “ that nothing 
short of actual infidelity in this respect disqualifies,” aud the autho- 
rities collected iu the Appendix to which he refers support this view. 
In all the cases we have been able to consult, the proof of inconti- 
nence or infidelity seems to have been positive. The Mayulcha, 
on the other hand, p. 102, lays it down, “ That even a suspicion 
of incontinence is enough to reduce a widow’s rights to that of 
mere maintenance.” This, as it seems to us, can hardly mean vaguo 
suspicion ; it must meau a reasonably well-grounded suspicion short 
of actual proof. In this case, for instance, had Ramid gone off with 
Sita-rdm alone, and been proved afterwards to have been in company 
with him at a distance from her husband’s residence, this would 
probably have constituted a case of suspicion sufficient to deprive 
her of inheritance on the authority of the Mayukha. But the 
proof here falls short of that. It does, however, show such mis- 
conduct as would render us reluctant to confer the administration 
on her to the exclusion of the younger, irreproachable widow. On 
the whole, we strongly recommend that the Administrator General 
should be requested to take the administration on himself. If this 

Vol. II. as 
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suggestion is not acted on, we should be driven to grant a joint 
administration.* — Bom. H. C. Rep. Vol. I, p. 6G. 


It appears, therefore, that a Hindu widow is not bound to reside 
with the relatives of her husband ; that the relatives of her husband 
have no right to compel her to live with them ; and that she does 
not forfeit her right to property or maintenance merely on account 
of her going and residing with her family, or leaving her husband’s 
residence from any other cause than unchaste or improper pur- 
posc-s.’f — Part of the Privy Council Decision in Rajah Perthes 
Singh v. Raj Kooer alias Rani Slab Kooer — B. L R. Vol. XII, 
page 238. 

See the Privy Council Decision in K&sM-ndth BasAk and 
Rama-n&th Basdk versus Hara-sundari Dasi and Kamal-mani Das!, 
upon which the above decision is based and which is to be found in 
the Vyavastha Darpana (2nd Ed. p. 97) and some other books. 

A HindA widow does not forfeit her right to succession by re- 
moving from the family dwelling house of her deceased husbaud. — 
Oma Dabea and others v. Kishen Munee Dabea.\ — Sel. S. D. A. 
Rep. Vol. VII, p. 270. ( New Ed. p. 323.) 

Although the ShAstras impose on a widow the duty of living 
with her deceased husband’s relatives, the duty has been regarded 
by the British Courts as a moral duty which they will not lend 
their aid to enforce, aud of which the non-performance does not 
deprive the widow of her right to inherit. — Umrit Kowaree v. Kedar 
Kath Gho8c aud others. Agra Rep. Vol. Ill, p. 182. 


* Note. — Mr. Justice Strange, of the High Court at M;vdras, in his “ Manual of Hindd 
Law prevailing in the Presidency of Madras” (2nd Ed., para., 320), lays it down that in 
Southern India the law i3 that the wives are viewed on an equality, and inherit jointly, 
and cites the Mitakshard, II, i, a clause omitted between clauses five and six of Cole- 
brookea translation. 

t See the Chapter on Maintenance in which the above case is given in extmw. 
t That part of the main decision of which the above is an abstract is as follows : — 
Is the plaintiff debarred from suing by the fact of her having chosen to reside in tho 
family of her father instead of that of her hubsand ? On this point the decision 
of the Privy Council in the case of Kd&ki-ndlh Basdk versus Hara-sundarl D>ui and 
another ( See page 85 Morton’s Reports,) is, in the opinion of the Court, quite decisive 
as to the right of the plaintiff to sue. 


Digitized by Google 




Chap. ii. ] 


WIDOW’S SUCCESSION, Ac. 


259 


One Venkanna Gandu died leaving no son but two widows — 
Krishnamma and Rindamma. A dispute having arisen, Krish- 
namnia brought a suit against Rindamma and obtained a decree 
dividing equally between them the lauds of the deceased husband. 
Krishnamma took possession of her moiety and held the same till 
her death when Rindamma took possession. 

In a suit by the sons of the deceased daughter of Krishnamma 
against Rindamma for the share formerly held by Krishnamma: — 

Held, that they were not entitled in preference to the surviving 
widow. They may have a good title as next heirs of the husband 
upon the death of the defendant, the surviving widow. — Rindamma 
v. Venkata-ramappa and four others. — Mad H. C. R. Vol. Ill, 
page 2G8. 

One of the two widows who had succeeded to their late hus- 
band’s lauded property iu separate possession, made over her share, 
by a deed of gift, to her husband’s illegitimate sou, who, on her 
death, sued the surviving widow for the share of the donor. Held 
that he had no claim as the widow had no power to alienate the pro- 
pert}-, except for the performance of funeral rites, or for her own 
subsistence.— 0 unput Singh v. Mussummat Ranee Chouhan . — 

N. W. Decis. Vol. V, p. 202. — Mori. Dig. N. S. Vol. I, p. 180. 

A second widow succeeds to the inheritance on the death of the 
first. — Sree Vuteavoy Jugga-nadha Rauze v. Sree Vutsavoy Boochee 
Seeluih. — Case 5 of 1824. Mad. Dec. Vol. I, p. 453. — Mori. Dig. 

Vol. I, p. 313. 

If a Hindd die without issue, leaving two widows, they take his i 
whole estate for life ; and on the death of one, the whole survives | 

to the other, upon whose death it goes to the collateral heirs of the f 

husband. — Sreemutee Brojessury Dossce v. Ram-cony Dult and 
another. — East’s Notes. Case 54. 
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Widow’s Powers over her Inherited Property. 

Privy Council— The 21sf of December 1861. 

Present : 

Lord Justice Knight Bruce, Lord Justice Turner, 

Sir J. T. Coleridge, Sir L. Peel, and Sir J. W. Colvile. 

On Appeal from the Sudder Dewanny Adawlut at Madrae. 

The Collector of Masulipatam, 

versus 

Cavaly Vencatta Narainapah.* 

Under the Hindti Law a widow, though she take* as heir, takes a special and qualified 
estate. If there be collateral heirs of her husband, she cannot, of her ova Kill, 
alienate the property except for special purposes. For religious or charitable pur- 
poses, or those which are supposed to conduce to the spiritual welfare of her husband, 
she has a larger power of disposition than that which Bhe possesses for purely worldly 
purposes. To support an alienation for the last, sho must show necessity. The re- 
strictions on her power of alienation are inseparable from her cstatefaud independent 
of the existence of heirs capable of taking on her death. If for want of heirs, the 
property, so far as it has not been lawfully disposed of by her passes to the Groan, 
the Crown has the same power of protecting its interest as au heir by impeaching 
any injurious alienation by the widow. 

Where au opinion, apparently discordant from works of current and established autho- 
rity is delivered by Pundits, it must not be taken on their authority to be a correct 
exposition of the law. They should be questioned further as to authorities, usage, 
and generally received opinions. 

The acta of a Government officer bind the Government only when he is acting in the 
discharge of a certain duty within the limits of his authority, or, if he exceed that 
authority, when the Government, in fact or in law, directly, or by implication, r&tifise 
the excess. 

The onus is on those who claim under an alienation from a Hindd widow to show that 
the transaction was within her limited powers. 

This cause has conic before their Lordships on appeal for the 
second time. They regret to find that they are still without the 
means of satisfactorily determining the long litigation between the 
parties. 

The zemindary, which is the subject of the suit, was claimed by 
the appellant on behalf of the Government of Madras, as an escheat 

* This case is considered to bo the leading case on the subject of a widow's succession 
and power over her inherited property. Vide Norton's Leading Cases, part II, p. 61 S. 
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to which the Crown became entitled on the death of the widow of 
the last male zemindar, of whom there were no heirs in remainder 
to the widow ; and he claimed to have it free, aud discharged from 
all incumbrances with which it had been charged by the widow 
during her eujoyment of it. 

The respondent disputed the right of the Crown to take the 
particular property by escheat in any circumstances; and insisted 
that, even if that right existed, he had a title to the zemindary para- 
mount to that of the Crown by virtue of a razee-naniah executed in 
his favor by the widow in her life-time. Ilia case as to this was, 
that his father had made advances to the widow for some of the 
purposes which, under the Hindoo Law, justify the alienation by a 
widow of immovable property inherited from her husband, and 
had obtained a decree for the amount of the debt ; that after his 
father’s death he had taken out execution on that decree, and that 
to stay his execution the razee-namah had been executed. He fur- 
ther contended that this had been done with the sanction and under 
the advice of the then Collector of the District, and that the Govern- 
ment was estopped from disputing the transaction, if it could other- 
wise have done so, by the conduct of its officer. 

The razee-namah was in the nature of an agreement for the pay- 
ment of the judgment-debt by instalments, with stipulations that 
if default were made in the payment of any instalment, the whole 
sum should become due, and that the judgment-creditor should be 
put into possession of twelve out of the fourteen villages comprising 
the zemindary (which were to be unpledged to him) and should, on 
her death, take possession of the two other villages, and hold the 
whole zemindary as his absolute estate. No instalment was paid by 
the widow, nor yet was possession taken under the razee-namah in 
her life-time. The respondent, however, alleged that it was by rea- 
son of an order of the Sudder Court, suspending the execution of 
the razee-namah, in consequence of proceedings in another suit, that 
lie failed to get possession. 

It follows from this statement that the questions to be deter- 
mined in the cause were, whether the Crown had any title by escheat 
to the lands; aud, if so, whether that title had been defeated, either 
absolutely or to the extent of any subsisting charge, by the acts of 
the widow in her life-time. The latter questiou iuvolved the consi- 
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deration of the powers of a Hindoo female taking her husband’s es- 
tate by*inheritance,and whether the transaction relied upon by the 
respondent was an act done bond fide in the exercise of her powers, 
or a mere colorable contrivance for transferring the property to the 
respondent in spite of her disabilities. 

In the judgment of the Sudder Adawlut, which was the subject 
of the first appeal, the Court has dealt with the first of these ques- 
tions only. It held that the property having bolonged to a Brahmi- 
nical family, the Crown had no right to take it by escheat, though 
on the clearest failure of heirs : and therefore dismissed the suit on 
that ground, without adjudicating upon the other questions raised 
in it. 

Upon the appeal, however, the whole case was, more or less, 
fully argued. Their Lordships came to the conclusion that the 
judgment of the Sudder Adawlut was erroneous; that the Crown 
was entitled to take the property of a Brahmin as of any other 
Hindi! subject, dying without heirs.* 

The case went back to Madras, and was re-heard by the Sudder 
Adawlut there. In the judgment pronounced on the 22nd of Octo- 
ber 18G0, the Judges stated that — Admitting the right of the Crown 
to take by escheat property of which the last owner died without 
heirs, they held that where there had been an assignment by that 
owner though a female, the Crown could not take the place of an 
heir to challenge her power to make that assignment. They, there- 
fore, decided that the suit, having been brought upon the erroneous 
assumption that the Crown had the power to challenge and defeat 
the act of the last incumbent, should be dismissed. 

They next decided that, even if the Crown had the right con- 
tended for, it was estopped from asserting it by the acts of the Col- 
lector, and the sanction given by him to the razee-nainah of 1811. 

They, lastly, decided that, even if the Crowu could now 1 challenge 
the alienation iu questiou, the plaint had not been properly framed 
for that purpose. 

It is with the appeal against this judgment that their Lord- 
ships have now to deal. 


* This decision of the Privy Council will bo found in the Section treating cl 
Escheat to the Ruling power. 
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The first conclusion of the Sudder Adawlut, however, involves 
a question of substance — an important question of Law ; and if their 
Lordships were satisfied that it was well-founded, they would be dis- 
posed to prevent its being met by the objection, in some degree for- 
mal, of its inconsistency with the order of Her Majesty, by taking 
measures to procure the variation of that order. They, therefore, 
proceed to consider— -first, whether the conclusion is, in fact, correct. 

It was justly observed in the course of the argument, with 
reference to those authorities which speak of the widow’s interest 
as a life-estate ; that great confusion arises from applying analogies 
derived from the English Law of real property to the Hindd Law 
of inheritance ; and that, when so applied, the terms by which we 
describe estates in laud under the English Law are more likely to 
mislead than to direct the judgment aright. It may, however, be 
doubted whether the argument, on behalf of the respondents, does 
not really require some such process of reasoning to support it, the 
Hindu widow, it was urged, has an estate of inheritance, not a life- 
estate ; the original estate, it is said, devolves on her in a course of 
succession derived from the husband, who had in him an estate of 
inheritance which slio takes as heir. Yet, what is this, in effect, but 
to apply the English Law regulating the descent of lands in fee 
simple from ancestor to heir ? 

It is clear that, under the Hindu Law, the widow, though she 
takes as heir, takes a special and qualified estate. It is a qualified 
proprietorship, and it is only by the principles of the Hindu Law 
that the extent and nature of the qualification can be determined. 

It is admitted, on all hands, that if there be collateral heirs of 
the husband, the widow cannot, of her oivn will, alien the property 
except for special purposes. For religious or charitable purposes, 
or those which are supposed to conduce to the spiritual welfare of 
her husband she has a larger power of disposition than that which 
she possesses for purely wordly purposes. To support an alienation 
for the last she must show necessity. On the other hand, it may be 
taken as established that an alienatioff by her, which would not 
otherwise be legitimate, may become so if made with the consent 
of her husband’s kindred. But it surely is not the necessary or logi- 
cal consequence of this latter proposition that in the absence of 
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collateral heirs to the husband, or oil their failure, the fetter on the 
widow’s power of alienation altogether drops. 

Nor does it appear to their Lordships that the construction of 
Hindu Law, which is now contended for, can be put upon the prin- 
ciple of cesaante rations cessat et ipsa lac. It is not merely for the 
protection of the material interests of her husband’s relations that 
the fetter on the widow’s power is imposed. Numberless authorities, 
from Menu downwards, may bo cited to that, according to the prin- 
ciples of Hindu Law, the proper state of every woman is one of 
tutelage ; that they always require protection aud are never fit for 
independence. Sir Thomas Strange ( See “ Strange on Hindu Law", 
Vol. I, page 242,) cites the authority of Menu for the proposition 
that, if a woman have no other controller or protector, the king 
should control or protect her. Again all the authorities concur in 
showing that, according to the principles of Hindu Law, the life of 
a widow is to be one of ascetic privation (2, “ Colebrooke’s Digest,” 
j> 451 ). Hence, probably it gave her a power of disposition for reli- 
|J gious, which it denied to her for other, purposes. These principles 
do not seem to be consistent with the doctrine that, on the failure 
of heirs, a widow becomes completely emancipated ; perfectly un- 
controlled in the disposal of her property ; and free to squander her 
inherited wealth for the purposes of selfish enjoyment. 

Their Lordships cannot but think that, if the consequences of 
the failure of heirs of the husband were such as they are now argued 
to be, there would be some decision on a case so likely to have hap- 
pened before, or, at all events, that there would be some trace of 
so startling an exception to the general rule of Hindfj Law touching 
females taking by succession the property of males, in the ancient 
text-writers and commentators. The proposition, however, rests up- 
on the argument founded on the nature of the Hindu female’s estate 
as an estate of inheritance ; upou a passage from a modern treatise 
by Mr. Strange, for which no authority is cited ; and upon the opini- 
on of the pundits. The first, for the reasons already given, their 
Lordships consider unsatisfactory. The second cannot be treated as 
more than an opinion, thodgh an opinion deserving of respect and 
attention. Upon the last, their Lordships can but repeat an observa- 
tion made by them in a late case, to the following effect : — •" Where an 
opinion apparently discordant from works of current and established 
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authority, is delivered by pundits, it must not be taken on their 
authority to be a correct exposition of the law. They should be 
questioned further as to authorities, usage, and generally received 
opinions. Such an enquiry might produce a conviction that the 
pundits on a new case delivered rather their own notions of expedi- 
ent law, as law, than delivered it on the force of the opinions of any 
writers or authoritative expounders of the Hindu Law.” 

Their Lordships are of opinion that the restrictions on a Hindoo 
widow’s power of alienation are inseparable from her estate and that 
their existence does not depend on that of heirs capable of taking on 
her death. It follows that if, for want of heirs, the right to the pro- 
perty, so far as it has not been lawfully disposed of by her, passes to 
the Crown, the Crown must have the same power which an heir would 
have of protecting its interests by impeaching any unauthorized alie- 
nation by the widow. 

Their Lordships, therefore, dissent from the first ground on which, 
by the judgment under appeal, the Sudder Adawlut has dismissed 
the appellant’s suit. 

The next consideration is, whether the Sudder Adawlut was 
right in holding that the Crown is estopped by the act of the former 
Collector, Mr. Grant, from disputing the title asserted by the respon- 
dent under the razee-namah. In their Lordship’s opinion, the prin- 
ciples of estoppel do not support this contention. On every reason- 
able presumption the facts relating to the creation of the original 
debt were known to the respondent, or to the original plaintiff in the 
suit whose judgment he was enforcing. The Collector would have 
no necessary knowledge on the subject, nor is he proved to have had 
actual knowledge. His advice to the widow to the effect that unless 
she made an arrangement with the creditor, the estate (which, the 
sale being an execution-sale, must be taken to mean her right, title, 
and interest in the estate) would be sold, is not a statement at vari- 
ance with the true state of things. The razee-namah into which she 
entered, might, for aught that appeared, be satisfied by payment of the 
instalments in her life-time. Again, the acts of a Government offi- 
cer bind the Government only when he is acting in the discharge of 
a certain duty within the limits of his authority, or, if he exceed 
that authority, which the Government, in fact, or in law, directly, or 
by implication, ratifies the excess. The Collector in this case had 
Vol. II 34 
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certainly no authority to waive the rights to which Government 
might become entitled by the escheat ; nor were his acts, when fairly 
viewed, calculated to give rise to the supposition that he had such 
an authority. 

Their Lordships have already indicated their opinion that it is 
too late to assert, if it could ever have been successfully asserted, that 
it is not opeu to the appellant on these pleadings to question the 
validity of the widow’s alienation against the Crown. The reasoning 
of the Sudder Adawlut on this point seems to their Lordships to in- 
volve some misconception of the effect of the decree under which the 
respondent claims. As regards the appellant, that decree is resinter 
alias acta. He is, therefore, in a very different position from one 
who, coming into Court to get rid of a decree biuding upon him, has 
to allege and prove that it was fraudulently or collusively obtained, 
or is open to some other definite objection. 

Again, though particular circumstances may shift the burthen 
of proof, the general rule certainly is, that it lies upon those who 
claim under an alienation from a Hindd female to show that the 
transaction was within her limited powers. 

Their Lordships continue to think that the evidence before 
them is not such as to admit of a satisfactory decision of the ques- 
tion whether the razee-namah does to any, and what, extent, consti- 
tute a charge on the zemindary as against the Crown, and that there 
ought to be a further trial of that issue. Under the former order 
of Her Majesty, the Sudder Adawlut should have given to each 
party, if so disposed, an opportunity of adducing further evidence. 
It does not appear to have done this, but to have acted ou its own 
impression that no further evidence was necessary. Such at least 
is their Lordships’ understanding of the preliminary statements in 
the judgment under appeal. 

In these circumstances their Lordships propose humbly to re- 
commend to Her Majesty that the present appeal be allowed ; that 
it be declared that the Crown, taking by escheat, the same right to 
impeach the alienation by the widow which the next heirs of the 
husbaud (if such there had been,) would have had, and are not estop- 
ped from asserting that right by the acts of the Collector in 1848; 
that the Crown is not bound by the decree, and that the widow was 
not entitled to alienate without the consent of the Crown, except 
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in so far as she could have alienated without the consent of the 
nest heirs of the husband, if such there had been, but that the 
respondent is, at all events, entitled to a charge upon the estate, and 
to be paid and satisfied thereout, the full amount of all such of the 
advances, if any, made by the respondent’s father to the widow as 
were made for purposes for which according to the Hindfi Law, sho 
would have been entitled to alienate the estate, as against tho next 
heirs of her husband, if such there had been, in so far as she had 
not other estate of her husband to answer such purposes, and that 
the cause be remitted to the Sadder Adawlut to enquire whether, 
having regard to the declarations aforesaid, the light of the Crown 
was absolutely defeated by the razee-namah, and, if not, to enquire 
what advances, if any, were made by the Respondent’s father to the 
widow, and whether all, or any, and which, of such advauces, and 
to what amount, were made for purposes for which, according to the 
Hindfi Law, the widow would have been entitled to alienate the 
estate as against the next heirs of her husband, if such there had 
been, and whether the widow had, when such advances were respec- 
tively made, other estates of her husband sufficient to answer such 
purposes, and tho parties respectively are to be at liberty to adduce 
further evidence touching the matters aforesaid, or any of them, as 
they may be advised, and the Sudder Court is to proceed in the 
cause according to the result of the said enquiries. — Moore’s Indian 
Appeals, Vol. VIII, p. 529. Sutherland’s P. C. Judgments, p. 476. 

The widow of a Hindfi dying without any known heirs may 
convey absolutely his estate as against all but the King . — Doe dem. 
Shib-nautli Roy v. Bunmok Buzzai'y. East’s Notes. Case 73. — 
Mori. Dig. Vol. I, p. 283. 


A Hindfi widow cannot alienate movable or immovable pro- 
perties acquired by her out of the funds derived from the income of 
her husband’s estate. Such properties descend to the heirs of the 
husband and not of the widow. Where, however, a widow held un- 
der a deed which conveyed the property to her to enjoy for her life- 
time, and to incur all needful expenses, held that she was entitled to 
invest sums out of the income for the benefit of her daughter 
and grand-daughter in the purchase of immovable property for 
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their maintenance . — Chowdry Bhola-nauth ThaJcoor v. Mussummat 
Bhugbuti Deyi; Mu88u.mm.at Bhugubuti Deyi v. Choi'jdry Bhola- 
nath Thakoor.-B. L. R. Vol. VII, p. 93 ; and & W. R Vol. XV, C. 
R p. 63. 

A widow is not competent to alienate property which she has 
purchased with the fuuds derived from her husband’s estate after 
his death, and purchases with such funds would not belong to the 
widows otherwise than the lands from which the money arose belong- 
ed to them . — Nihal Khan and others v. Hur Chum Laul. Agra. 
Rep. Vol. I, A. C. p. 219. 


A Hindu widow has no power to alienate part of the ancestral 
property to the injury of the reversioners. Kunhya Lull Roos v. 
Sheo Nath Dey and another.— S. D. A. Rep. for 1859, page 118Gk 

Calcutta S. D. A . — December 2nd, 1819. 

Than Sing and Mahajeet Sing, Appellants, 
versus 

Mussummat Jeetoo, Respondent. 

According to the Hidoo law, os current in Agra, a childless widow, after her husband's 
death, will succeed to the moiety of a village granted to him and hiB brother by the 
Rajah of the country, on a rent-free tenure ; partition being presumed. She has only 
a life interest therein, and c*annot alienate it. After her death it will go to her hue* 
bands heirs. 

The respondent ( originally plaintiff) instituted this action in 
the Zillah Court of Agra, on the 29th of April 1814, to recover from 
Ludja Ram, Bishen Doss, Than Sing and Mahajeet, brothers of her 
deceased husband, a moiety of the village of Nowgawah, situate in 
perguuna Sonk (formerly attached to pergunna Sonsa), held rent-free 
under a sunnud granted by Madhoo Rao Narain Scindia. She stated 
in her plaint, that the village in question was granted on a rent-free 
tenure to her husband, Biutee Ram, and his brother Bishen Dass, by 
Madhoo Rao Narain Scindia, under a maafee sunnud, in the year 
1204, F. S., (A. D. 1796-97) in their joint names; and that Binteo 
Ram had possession thereof till it was attached by the officers of the 
Mahratta Government in the year 1856, Surabut era (1206-7, F. S-), 
that he died in the following year, and the village remained 
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under attachment till she, having supplied Bishen Dass with money 
for his expenses, sent him to General Perron, the aumil of that 
part of the country under the Mahratta Government, who removed 
the attachment in the year 1860 of the Sumbut era (1210-11, F. S.), 
and delivered the village to them, on the same rent-free tenure : 
that she received a moiety of the profits thereof for the years 1861 
and 1862, Suuibut era, ( 1211-12, and 1212-13, F. S.), that the de- 
fendants had unjustly dispossessed her, and refused to pay her the 
share of the profits, to which she was entitled in right of her deceased 
husband, she therefore instituted the present action. 

Ludja Ram, the elder brother of the plaintiff's husband, did 
not appear to defend the suit. It appeared from the proceedings, 
that he had separated from tho family during the life-time of his 
father, and a letter from him to the plaintiff was filed, wherein he 
acknowledged that tho claim of tho plaintiff was just. 

Bishen Dass and Than Sing denied the right of the plaintiff 
to any share in the village. They admitted that the sunnucl was 
granted in the joint names of Bintee Ram and Bishen Dass, but 
stated that the former never bad possession thereof, he having exe- 
cuted a deed, whereby he relinquished the village to Than Sing, 
the Poojaree, or officiating priest, of the idol Sree Ram Chund Jeo, 
for the expences of the worship, &c., that the plaintiff had never 
received any part of the produce, and that when the village was 
attached by General Perron, Bishen Dass, without any pecuniary 
aid from the plaintiff, got the attachment removed. 

Mahajeet resisted the claim on the same grounds, but denied 
the legality of the transfer of the village to Than Sing, Poojaree, 
and claimed to share therein as a joint family estate. 

After perusing the pleadings and documents filed by the parties, 
and hearing the evidence of the witnesses, the Zillah Judge ob- 
served, that though the plaintiff had not proved that she ever had 
actual seiziu of the village, she had established the fact of her 
having received part of the profits thereof, for the years 1861 and 
1862, Sumbut era : he rejected the deed of transfer filed by 
Than Siug, as irregular in its execution, and not supported by cre- 
dible evidence. 
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He considered the point at issue to be tlie right of the plaintiff 
to the property of her husband, under the Hiudd law ; to ascertain 
which, he put the following questions to the pundit of his Court 

One of five brothers, after the death of his father, obtaius a 
grant of a village under a maafee sunnud in bis own name and 
the name of one of his brothers. IJe dies, leaving four brothers and 
a widow. An answer, therefore, to the following questions is requir- 
ed : 1st, can all the brothers, or only those whose names are entered 
in the sunnud, claim the village ? 2nd. Is the widow entitled to 
her husbaud’s share, or is her right barred by the fact of her being 
childless ? 

The answers of the pundit were in the following terms : 1st, If 
a person, without aid of property left by his father, acquire real pro- 
perty, this property so acquired belongs solely to him, and not to his 
brothers. If any other co-operated with him in acquiring it, their 
shares are equal. 2nd, If the acquirer of real property die childless, 
even though he were at the time in family partnership with his bro- 
thers, his property will go to his widow, and not to his brothers. 
The widow cannot, however, alienate it by gift or sale : she will en- 
joy possession thereof during her lifetime, and after her death, it 
will go to her husband’s beirs. The authorities for these answers are 
Munoo and Ydjnyavalkya. 

The defendants denied the correctness of the law, as laid down 
in these answers, and filed opinions (Vyavasthas) delivered by certain 
pundits in the city of Agra. 

They prayed, therefore, that answers to the questions put to the 
law officer of the Zillah Court might bo obtained from the law officer 
of the Provincial Court. In compliance with their prayer the ques- 
tions were sent to the Provincial Court, by whom they were submit- 
ted to their pundit. His answers were as follow : 1st, If one or two 
persons acquire property by their owu exertions, without aid from the 
family property, other brothers, though in family partnership, do 
not participate with them. If the property be acquired with aid 
from the family funds, the acquirer will take two shares, and the 
other brothers in equal proportions. 

On consideration of the circumstances of the case, and the 
opinions of the pundits of the Zillah and Provincial Courts, the 
Zillah J udge was of opinion, that the plaintiff’s claim was clear and 
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unobjectionable, and that no circumstances appeared to bar it. He 
therefore passed a judgment in her favour, on the 30th of Septem- 
ber 1814, awarding to her possession of a moiety of the village in 
question, and making the costs payable by Bishen Dass and Than 
Sing. 

These persons appealed from this decision to the Provincial Court. 

The Fourth Judge of the Provincial Court considered the right 
of the respondent clearly established. He observed that it was 
proved that the respondent had received part of the profits of the 
village, as stated in her plaint; he rejectd the deed of transfer ns 
improbable. He, therefore, passed a decree on the 5th of Septem- 
ber 1815, confirming the Zillah decree and dismissing the appeal 
with costs payable by the appellants. 

Than Sing and Mahajeet being dissatisfied with this decision, 
presented a petition to the Sudder Dewanny Adawlut accompanied 
by copies of the decrees passed by the lower Crourts, and of the 
Vyavaathaa of the pundits of those Courts, and of the Vyamathda 
filed by them in the Zillah Court. 

Previously to deciding the case, the Court ordered that the 
maafee eunnud should be submitted to their pundits, with instruc- 
tions to answer the following questions, and state the law thereon, 
according to the Mit&ksharA as received in the district of Agra. 

In this eunnud, which is a maafee eunnud for a village, the 
names of Bintee Ram, the husband of the respondent, aud Bishen 
Dass, his own brother, are eutered ; and it purports to grant the 
village to them and their heirs in perpetuity. Under the deed, 
both brothers had possession, and Bintee Ram dying, leaves the 
respondent his widow: under these circumstances, it is asked, 
whether a moiety of the village is the right of the respondent, 
during her life-time, or of Bishen Dass ? and if Bishen Dass be en- 
titled thereto, whether the respondent can claim from him food and 
raiment ? 

Their answer was iu the following terms : — 

If two brothers, Brarnins, to whom the Rajah of the country 
has given a village as charity, and in order to perpetuate the gift, 
has granted a eunnud, have, under that sunnud, had possession of 
the village in equal shares, and one of them die childless, leaving 
a widow, that moiety of the village, of which he had possession. 
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will go to his widow, and not to his brother. For, from the circum- 
stance of the two brothers having had possession each of a moiety of 
the village, a partition is presumed : and of the property, which falis 
to a husband on a partition, his widow is the first heir. Under the 
terms of the sunnud, the heirs of the donee will take the property. 
It is not customary to enter the names of females in such documents, 
men’s names only being inserted. If the heirs generally are not 
meant, then the father and brothers cannot take ; this would be 
contrary to the shatter, and the custom of the country. This Vya- 
vasthd is agreeable to the MitAkshard and other law tracts current 
in Agra. 

Authorities : — 1st, Yajnyavalkya, cited in the Hitakshard and 
other tracts. " The property of a person who has no great-grandson 
(meaning neither son, grandson, nor great-grandson in the male 
line) will go to his wife; if he have no wife, his daughter, aud in 
default of a daughter, daughter’s sons, &c., will succeed thereto.” 
2nd, Mit&ksharii, “ If a person, who has possession of divided pro- 
perrty, and has not again joined his brothers, die, and leave no 
son, or grandson, his wife will take his property.” 

The Court ( present J. Fendall and S. T. Goad ) on consider- 
ing this opinion, and the whole of the proceedings held in the case, 
saw no reason for altering the decisions of the Zillah aud Provin- 
cial Courts. They therefore passed a final judgment, on the 2nd of 
December 1819, in favour of the respondent, awarding to her pos- 
session of a moiety of the village during her life-time, and declar- 
ing that she was not authorized to alienate it, and that on her death, 
the heirs of her deceased husband should succeed thereto. The 
costs were made payable by the appellants. — Sel. S. D. A. Rep. 
Vol. II, p. 320. ( New Ed. p. 411). 


In Tirhoot, a widow succeeding to her husband’s estate baa 
power to consume, or give, or sell, in her life-time, the movables, 
but has no power over the immovables beyond a moderate or legal 
enjoyment of them. — Sree-naraen Rai v. BhyaJha. (17th July 1812. 
Sel. S. D. A. Rep. Vol. II, p. 23.) Cited in East’s Notes, Case 124. 
Vide Mori. Dig. Vol. I, p. 312. 


Digitized by Google 



Chap. ii. ] WIDOW’S SUCCESSION, 4c. 273 

Those parts of the main decision of which the above is an abs- 
tract are as follow : — 

The pundits of the Sudder Dewanny Adawlut were subsequent- 
ly consulted (by the Suder Court) on the legal competency of Ranee 
Indrawuttee, to make a donation of the estate, movable and immov- 
able, which devolved to her on the death of her husbaud, of the profits 
of that estate during her possession, and of any landed property pur- 
chased by her out of such profits : and it appeared, from the opiuions 
which they delivered, that the widow was not competent to make a 
donation of any landed property, without the express consent in 
writing of her husband’s heirs and relations ; but that she might 
make a gift without their consent of movable property, of every 
description, excepting slaves ; but that in all gifts it is made a condi- 
tion, that half the husband’s property be reserved for the due perfor- 
mance of his periodical obsequies. 

The respondent having referred to an opiuiou of Jaga-ndtha, 
(the compiler of the Digest of llindd law,) in which it is declared, 
that the gift by a widow, of the immovable property left by her 
husband, though immoral and blamable, is not iu valid ; the pundits 
of the Sudder Dewanny Adawlut were called on to state, whether 
this opinion was supported by any and what books of the Mithila, 
Bengal, or Benares school. From the answer of the pundits, as well 
as from a variety of Vyavasthda, in other cases, it appeared that the 
gift of her husband's immovable property by a widow, without consent 
of heirs, or unless for special reasons set forth iu the Sluutera, was not 
only blamable, but invalid. The uniform decision of the Court, in 
other cases, had likewise disallowed such power of transfer by the 
widow. 

The Court observed, that under the donation of the Ranee ( if 
established), as alleged by Bhya Jha, and sworn to by his witnesses, 
Bhya Jha would be entitled to the whole of the personal property 
left by the Ranee, provided it did not amount to more than a moiety 
of the whole estate. The Court accordingly (present J. H. Harring- 
ton and J. Stuart), affirmed the decision of the Provincial Court. — 
Sel. S. D. A. Rep. VoL II, p. 23. (New Ed. p. 29). See post pp. 281, 282. 


By the (Hindfi) law as current in the South, a widow, in a di- 
vided Hindfi family, has no power to alienate the immovable 
Vol. H. *5 
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property inherited by her from her husband, except a small portion 
thereof for religious purposes ; but she has absolute authority over 
the personal or movable property inherited by her from her hus- 
band to consume or dispose of it at her pleasure. — Gopaula Putter 
and another v. Narruin Putter and others. — 28th of September 
1850. Mad. S. A. Dec. p. 74. — Mori. Dig. N. S. p. 180. 

See also Coopa Tasyer v. Sashappier. — Mad. S. R. Dec. for 1838, 
page 220. — Norton’s Leading Cases, Part II, p. 648. 

By the (Hiud6) law as current in the South, a widow of a di- 
vided brother takes a life interest in the immovable property of her 
deceased husband ; but she cannot dispose of it,— except with the 
consent of his heirs, or from pressing want to perform his funeral 
ceremonies. But she may dispose of his movable property. — Rama- 
Sashien v. Akya-landummal. 22nd of November 1849. — Mad. & A. 
Dec. p. 115. — Moil. Dig. N. S. p. 180. 

Bombay H. C. — The 21st of September 1863. 

Bechar BhaovAn’, Appellant, 

BAl LakshmI, Respondent. 

A Hindu widow's right to alienate movable property inherited from her husband, 
without the consent of hia heirs, is absolute. 

With respect to immovable property inherited from her husband, a Hindi! widow is 
little more than a tenant for life, and trustee for the heirs of her husband, and she 
is restricted from alienating it by her sole independent act, unless for necessary 
subsistence, or for purposes beneficial to the deceased. 


The nppellant, plaintiff below, sued in the Court of the Munsif 
of Jambusar, in the Broach District, to recover certain property, 
real and personal, in the possession of defendant, belonging origi- 
nally to one Uk&, the brother of the defendant, claiming under a 
deed of gift made to him after Uk&’s death by his widow, Prem, who 
was then seised of the properly. 

The appeal was argued before Forbes, Erskiue, and West- 
ropp, J. J. 

Forbes, J . — Delivered judgment: — In this case we find that 
the widow, Prem, has sought to transfer by a deed of gift the whole 
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of the real and personal estate of her husband to the plaintiff, 
Bechar, without the consent of her husband’s heirs, aud that the 
claim of Bechar founded on this deed of gift is resisted by Lak&huil, 
the sister of Prem’s deceased husband, on the ground that Pretn 
exceeded her powers in so transferring her husband’s estate. 

We are of opinion that the Hindi! law existing on this side 
of India gives a widow absolute power over the movable property 
of her deceased husband which has been inherited by her, but no 
power to alienate immovable property except under special circum- 
stances. We, therefore, reverse the decree of the Lower Court 
as regards the movable property, and order that Bechar recover 
from Lakshin! the movable property claimed. Decree amended . — 
Bom. H. C. Rep. Vol. I, p. 50. 

A widow in Western India has only a particular estate for life 
in the immovable separate property of her husband. — Bom. II. C. 
Rep. Vol. II, p. 11. 

A Hiudu widow succeeding to the immovable property of her 
deceased husband, aud also claiming as heir to her only daughter, 
who died after her father, childless and unmarried, is only entitled 
during her life to a widow’s estate. The doctrine laid down in tl»e 
Division Court that ancestral property after partition can be disposed 
of by Will in the same way as self-acquired property, disapproved of, 
as opposed to the authorities and general spirit of Hiudh Law. — 
Lakami-bai, widow of Krishna-nath Momba v. Ganpat U or obi and 
others. — Bom. H. C. R. Vol. V, p. 128. 


A widow has no power to dispose by will of immovable property 
inherited by her from her husband. The word “ inherited ” used in 
the Mit£kshari in regard to a woman's etri-dJuin, does not include 
immovable property so as to make it her peculium, but refers only 
to personal property over which alone she has absolute dominion. — 
Goburdhun Nath v. Onoop Roy and others.— S. W. R. Vol. Ill, 
page 105. 

That portion of the main decision of which the above is an abs- 
tract is as follows : — In the translation of the Vivdda Chintdmani 
lately made by Baboo Prosunno Coomar Tagore, we have a table of 
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succession from tlie Mit£kshar& and other works of authority on in- 
heritance. In Section XI we find that “ A widow inheriting her hus- 
band’s property can enjoy it for life, but cannot sell or make a gift 
of it at her pleasure ; ” and again in Section XII, “ Any property 
which a woman inherits is her Stri-dhan, that is, peculiar property. 
Hence, any property of her husband which she inherits, shall, on 
her death, be received by the heir of her peculiar property. But 
such property, cannot, according to the Sniriti-sdra, be her Str{- 
dhan. Hence, the heirs of her husbaud shall receive it/’ These 
passages appear at first to be contradictory, but at pp. 261 and 
262 of the same work, we have some explanation, which helps to 
clear the difficulty, and it lays down the rule that a woman may 
dispose of movable property inherited from her husband, but not 
immovable. Section XII, moreover, as quoted above, merely des- 
cribes the course of succession, but does not contradict the rule laid 
down in Section XI, that a widow cannot make a gift of it. All the 
schools, therefore, appear to concur in this point, as regards immov- 
able property inherited by a widow from her husband, she has nothing 
but a life-interest and cannot dispose of it except under peculiar 
circumstances and under certain restrictions. We think, therefore, 
that the word " inherited” used in the Mitakshara, must be certainly 
limited to personal property, which a woman inherits, and does not 
extend to immovable property so as to extend to constitute her 
peculium.”— S. W. R. Vol. Ill, pp. 107 & 108. 

Remark . — Thus the meaning of the term “ inherited” contained in 
the Mitakshara is interpreted in the above decision in conformity with the 
Vivdda<h\ntdmani which is a Mithili authority ( nud according to which 
a widow has absolute power over her inherited movable property*), but 
not in conformity with the Mitikshara, which makes no distinction l>etween 
the movable and immovable property inherited by a female, aud accord- 
ing to the true purport of which her power of alienating either of them 
is restricted except under a legal necessity or with tho consent of the rever- 
sionary heir. And a womau’s inherited property, though it is in the 
Mitakshara etymologically or nominally called Stri-dhan, descends according 
to that very authority not to the heir of her real Stri-dhan, but to the 
lieir of the last full owner who may be her husband, father, or sou, as the 


* See ante. pp. 272, 273, aud post pp. 281, 282. 
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cose may be. See Widow’s succession in the main book ; see also the Privy 
Council Decision iu Bhtigwan Been Dobey v. Myna Bibee. * 

A childless widow, who is the nearest heir of her deceased hus- 
band, has, under the Mit&kshark law, an absolute right over all the 
movable property left by him ; aud can alienate it to any one she 
pleases. A Government Promissary Note is not a corrody, or, con- 
sequently immovable property . — Dowga Dayee v. Poorun Dayee . — 
S. W. R. Vol. V, p. 141. Ind. Jur. Vol. I, p. 128. 

By the Hindu law, as laid down in the Benares or Western 
Schools, although a widow may have power of disposing movable 
property inherited from her husband, which she has not under the 
law of Bengal, yet she is by both laws restricted from alienating any 
immovable property which she has so inherited ; and on her death, 
the immovable property, and the movable, if she has not otherwise 
disposed of it, will pass to the next heirs of her deceased husband. 
There is no distinction with respect to such alienation between an- 
cestral and acquired property. 

The devolution of Stri-dhan or woman’s peculiar property, from 
a childless widow, is regulated by the nature of her marriage. If 
her marriage was according to one of the four approved forms, at 
her death her husband's collateral heirs succeed to it — Muammmat 
Thakoor Dayee v. Rae Baluk Ram — Privy Council, the 11th, 12th 
and 13th of December 1866. — Moore’s India Appeals, VoL XI, 
page 139. 

Remark . — The erroueousuess of the above three decisions, will be 
known not only by reference to the widow’s succession in the maiu book, 
but also to the following decision of the Privy Council, which, being os it 
is in accordance with the Mitkkshara, is the best and most correct on the 
point os respects MitSkahurS school. 


• Post page 278. 


Digitized by Google 



278 


PRECEDENTS OP 


[ Book u. 


Phivv Council.— The 2nd, 3rd and 6th of December, 18G7. 

Bhugwan-deen Doobey, Appellant, and 
Myna Bibee Respondent. 

, .1 

On Appeal from, the Sudder Dewanny Adawlut, North - Western 
Provinces, Agra. 

By the Hindu law prevailing in Htnara ( the Western School ) no part ol the Htu- 
band's estate, movable or immovable, forms portion ef his Widow's Sirin Ikiui, and 
she has no power to alienate the estate inherited from her husband, to the prejudice 
of At* heirs, which, at her death, devolves on them. 

The estate which two Hindu widows take in their husband's property is a joint estate. 

Where a childless Hindd dies, leaving two widows surviving, they succeed by inheritance 
to their husband’s property as one estate in co-parcenary, with a right of survivor- 
ship ; and there can be no alienation or testamentary gift by one widow without the 
concurrence of the other. 

One of the two widows died, having made a testamentary disposition whereby the 
gave a moiety of her husband's estate, which she had been put in possession of, to her 
father and brother. In a suit brought by the surviving widow to reoover the moiety, 
Held, that the surviving widow was entitled to the share of the deceased widow. 

The summary order made by a Judge under Act XIX, of 1841, not in a suit, bat on 
an application for immediate possession, in consequence of differences having arisen 
in the family, giving possession in equal moieties, to two widows, although acquies- 
ced in by the widows, by each taking possession of a moiety, does not amount to a 
partition of the estate. 

If the Court below was wrong in its procedure, such miscarriage will not prevent the 
Judicial Committee from deciding the question, with respect to the power of dispo- 
sition of the movables. 


In this Appeal, the suit was brought in the Court of Principal 
Sudder Araeen of Benares, by the Respondent, as the sole surviving 
widow and heiress-at-law of Rae Deena-nath, a Hindu inhabitant 
of Benares, who had died childless, against the Appellant personally, 
and as guardian of his son, Kaloo Ram, a minor, to recover possess- 
sion of a moiety of the self-acquired movable and immovable estate 
of Rae Deena-nath, which had been in possession of Doola Bate, 
then deceased, the other widow and co-heiress of Rae Deena-nath, 
and to set aside a testamentary disposition of Doola Base, whereby 
she gave the moiety of the estate she was in possession of to the 
Appellant, Bhugwan-deen Doobey, her father, aud Kaloo Ram, her 
brother ; and also to render inoperative an order made in a mis- 
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cellaneous suit, under Act, No. XIX, of 1841, which upheld the 
possession of the Appellant in the moiety given by the Will of Doola 
Bate. 

The question raised by the suit was, whether by the Western 
School of Hindd Law, prevalent in Benares, where the estate was si- 
tuate, where there were two widows, co-lieiresses-at-law and represen- 
tatives of a deceased Hindu resident of .Benares, each of whom had 
on his death succeeded separately and severally under an order made 
by a judge in a summary suit, pursuant to the Act No. XIX, of 
1841, to moieties of his whole movable and immovable estate, 
either of them could in her life-time give by way of testamentary 
disposition, her moiety, or any portion of the movable or immove- 
able property included therein, to her blood-relations, to the exclu- 
sion of the surviving widow, or the heirs of their deceased husband 
who might be alive at the time of the surviving widow’s decease. 

The decree of the Principal Sudder Arneen ( Mr. Robert H. 
Smith) determined this point in favor of the appellant, on the 
ground, that there had been a division declared and effected by a 
competent Court, namely, the judge of Benares, by his summary ' 
order for possession under Act No. XIX, of 1841, and such division 
having been acquiesced in by the Respondent, the estate of Rae Deena 
Nath thereby became a divided and separate estate, to a moiety of 
which Doola Bate succeeded exclusively as her own inheritance, and 
which she was competent to leave to whomsoever she pleased ; and 
that the disposition so made by her to her father and brother was 
valid. 

The Sudder Dewanny Adawlut at Agra consisting Messrs. Ross, 
Edwards, and Roberts, also held that the estate was so divided, but 
as the Hindd Law prevailing in Benares did not in this respect differ 
from that prevalent in the Province of Bengal, that Doola Bate was 
incompetent to make any testamentary disposition of the property 
which had been allotted to her under the summary order to the pre- ■ 
judice of the Respondent, who was her co-partner in respect thereof 
until such co-partnership had been dissolved. Hence this Appeal. 

{The Judicial Committee of the Privy Council, after reviewing the 
discordant Vy avast lids or law opinions of many Pundits, proceeded.) 

" It must, then, be taken upon the authorities to be settled 
law that under the law of Benares a Hindu widow has not tho 
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power to dispose of immovable property inherited from her husband 
to the prejudice of his next heir; aud the only question opeu to 
doubt is, whether she has any such power over movable property.’’ 

“It must be admitted that, iu favor of this supposed distinc- 
tion, there appears at first sight to be a considerable body of posi- 
tive authority. In the case of Coed-nath Bysack v. Ilurroo- 
soondry Dossce, the leading case upon the rights and disabilities of 
a Hindfi widow in Bengal, it was at first supposed that the distinc- 
tion was recognised even by that school. The first decree in that 
case declared the widow entitled to an interest for life in the im- 
movable, and to an absolute interest in the movable, estate of her 
late husband. That was altered by the decree made on a bill of 
review, which declared her entitled to the real and personal estate 
of her husband, to be possessed, used, and enjoyed by her as a 
widow of a Hindu husband, dying without issue, in the manner 
prescribed by the Hiudd law. On an appeal from that decree the 
whole subject was reviewed by Lord Gifford. His judgment (which 
is reported iu the appeudix to Mr. Longueville Clark’s Rules and 
Orders,) whilst it establishes that, according to the law of Bengal, 
there is no distinction between movable and immovable property 
in respect to the widow’s power of disposition over it, seems to pro- 
ceed on the ground that the treatises known as the Vivada-chintdma- 
ni aud the Ratnakara are over-ruled and qualified in this respect by 
the Ddya-bhdga and Daya-tatwa, which give the law to Lower 
Bengal, and that where the two former treatises prevail, the dis- 
tinction may exist. 

“Of decided cases affirming the distinction, we have that in 
the High Court of Bengal, which was cited at the Bar from the 
Indian Jurist of the 31st of March, 1866, p. 128 ;* and which ap- 
pears to be a case governed by the law of the MithUa school. We 
have further the four cases cited in the judgment in that case, of 
which two show that the distinction has been recognised by the 
Sudder Court of Madras as prevailing in the Presidency of Madras ; 
and two show that it has also been recognised by the High Court of 
Bombay as prevailing in that Presidency. 

“The Judges, indeed, of the High Court of Calcutta says, in 
the judgment just referred to, ‘ This case comes from Tirhoot, one 

• Ante, p. 277. 
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of the Districts forming the ancient province of Mithild, but the 
law is admittedly the same in this particular bolh for Mithild and 
for the provinces governed by the MitAkshard. Their Lordships 
however, are not satisfied that this statement is correct. 

The MitaksharA is no doubt accepted as a high authority by 
all the schools, even by that of Bengal, when it is not controlled 
by the Daya-bhaya and other treatises peculiar to that school. 
But the other four schools have, like that of Bengal, though in a 
less marked degree, their particular treatises and commentaries 
which control certain passages of the Mitak&shard, and give rise to 
the differences between those schools. In proof of this, it is only 
necessary to refer to the preliminary remarks of Sir William Mac- 
nagbten, pp. xxi to xxiii. From these it would appear that, whilst 
the Mithild school follows implicitly the Vivdda-chintdmani and 
the Ratnakara, the south of India follows the Smriti-chandrika 
and the Madhavya ; and the Presidency of Bombay the Vyavahdra 
ilayukha. These works are by no means held in equal estimation 
at Benares. 

Now, it appears from the judgment of Lord Gifford that the 
works which were supposed to go furthest towards establishing the 
distinction between movable and immovable property, which is now 
under consideration, were the Vivdda-chintdmani and the Ratnd- 
kara. These may well be taken to establish such a distinction ac- 
cording to the law of Mithild, and yet fail to do so according to the 
law of Benares. Again, the Mayukha is cited as an authority for the 
decision of the case, at p. 43 of the second volume of Macnaghten’s 
Hindu Law. And, in the judgment under appeal, it is expressly 
stated that that treatise is not accepted as an authority by the 
Benares school ; and, consequently, that the case in question was 
not binding on the Court. In like manner the law established by 
the two decisions at Madras, if it be so established, may depend on 
treatises ami authorities peculiar to the South of India, and not 
accepted at Benares. From the reports of these, at p. 117 of the 
Sudder Decisions for 1849, and at p. 77 of the Sudder Decisions for 
1850, it appears that both were decided on the Bywastas of Pundits. 
In the former case the authorities relied on by the Pundits are not 
given ; but in the latter, mention is made of the Books called 
Mddhavya and Saraswati-vildsa, as well as of the Mitalcshard (there 
VOL II 3ti 
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called Vijnyaneswara); and it appears, from Sir William Macuagh- 
ten’s remarks, that the two latter works are of paramount authority 
in the territories dependent on the Government of Madras, whilst 
they are not enumerated amongst the works accepted at Benares. 

If this be so, it follows that, even if the above-mentioned cases 
were correctly decided, they are by no means conclusive on the pre- 
sent question. The decision of the High Court of Calcutta iu so 
far as it conhrmed the title of the purchaser of the Government 
promissory notes, might have been rested on the general law rela- 
ting to the transfer of negotiable papers ; and that case, so far as it 
involved the question now under consideration, and the case in the 
second volume of Moore’s Indian Appeal Cases, were determinable 
by the law of Mithila. The two cases in the High Court of Bombay, 
were decided according to the peculiar law of the Bombay Presi- 
dency, including the Mayukha; and those at Madras according » 
the law of that Presidency. None of them necessarily governs a case 
to be decided according to the law of Benares. 

How, then, does the law stand independently of these deci- 
sions ? 

The startling differences of opinion amongst the Pundits show 
that the questiou cannot be taken to be clearly settled by the 
authorities accepted at Benares. 

The text of the Mitakshard, on which, the Appellant must 
mainly rely, is the second paragraph of Section xi, of Chapter II, 
which includes ‘ property which she may have acquired by inhe- 
ritance’ in the enumeration of women’s peculiar property. These 
words make no distinction between movable and immovable pro- 
perty : Sir William H. Macnaghten, indeed, ( “ Hindd Law," Vol. I, 
p. 38), excludes from Stri-dhun all the different kinds of property 
enumerated in the last clause of the paragraph in question. 

On the other hand, it may be argued that the text is explicit; 
that it includes under the head of Stri-dhun all property inherited 
from the husband ; that from the fact of its inclusion the power of 
disposition over it is primd facie to be inferred ; but that the right 
to alienate immovable property, whether inherited from the husbauJ 
or given by him iu his life-time, having beeu taken away by positive 
texts, the distinction in this respect between movable and immov- 
able property has arisen. 
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This argument, however, would fail to show why immovable 
property, inherited from a husband, should not ( and all the decided 
cases show it does not ) descend as Stri-dhun; but passes, on the 
widow’s death, to the next kin of the husband. The truth seems 
to be, that the texts which restrict a woman’s power of disposition 
over immovable property given to her by her husband in his life- 
time, are different from those which both restrict her power over 
immovable property inherited from her husband, and regulate the 
course of its devolution. 

To the former class belongs the text of Ndreda : “ Property 
given to her by her husband through pure affection, she may enjoy 
at her pleasure after his death, or may give it away, except land or 
houses; and the text of Kutydyana : “What a woman has received 
as a gift from her husband she may dispose of at pleasure after his 
death, if it be movable; but as long as be lives, let her preserve it 
with frugality, or else commit it to the family.” To the secoud class 
belongs the text of Kdtyayana, on which the judgment under ap- 
peal so much proceeds, viz. : “ The childless widow preserving in- 
violate the bed of her Lord, and strictly obedient to her spiritual 
parents, may frugally enjoy the estate or property until she die ; 
after her the legal heirs shnll take it.” We take these texts as 
reudered by Colebrooke, Dig. Vol. Ill, p. 575 and p. 576. 

The preponderance of authority is certainly in favour of the 
proposition that, whether the widow has or has not the power 
to dispose of inherited movables, they, as well as the immovable 
property, if not disposed of, pass on her death to the next heirs of 
the husband. 

It is also worth remarking, that the doctrine — that property 
inherited from her husband forms part of a woman’s Stri-dhun — 
receives no countenance from two of the treatises current in other 
schools which are supposed to recognize the widow’s power to dis- 
pose of movables so inherited. Both the Vivdda-chintdmani and 
the MayiMia confine Stri-dhun within the definitions of Menu and 
Katydyana. They exclude property inherited, and the other ac- 
quisitions which are comprehended in the last clause of the para- 
graph in the Mit&kshar&. 

They have distinct chapters for “ the separate property of 
womeD,” and “her right of succession to a husband who leaves np 
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son.” The Vivada-chintdmani expressly says (p.262), that the 
text of Katyayana does not refer to the peculiar property of a 
woman ; and although it cites from Katyayana, “ Let a woman on 
the death of her husband enjoy her husband’s property at her dis- 
cretion,” and explains “ that this refers to property other than im- 
movable,” it also, at page 292, quotes from the Mahubhdrata, “ For 
women the heritage of their husbands is pronounced applicable to 
use. Let not women on any accouut make waste of their husband’s 
wealth,” to which it adds, by way of explanation, “ Here waste 
means sale and gift at their own choice.” ( See Vivada-chintdmani, 
pp. 250 and 200, and Mayukha, pp. 84 and 78.) 

The reasons for the restrictions which the Hindu law imposes 
on the widow’s dominion over her inheritance from her husband, are 
ns applicable to personal property invested so as to yield an income, 
as they are to land. The more ancient texts importing tlte restric- 
tions are general. It lies on those, who assert that movable pro- 
perty is not subject to the restrictions, to establish that exception to 
the generality of the rule. 

The diversity of opinion amongst the Benares Pundits is 
sufficient to show, that the supposed distinction between movable 
and immovable property is anything but well established ia that 
school. And the unanimous judgment of the five Judges of the Sud- 
der Court, supported by the opinion of the Court Pundits, has, in 
this case, ruled that the distinction does not exist Such a judg- 
ment ought not to be lightly over-ruled. 

$ 

“ Their Lordships, therefore, have come to the conclusion that, 
according to the Law of the Benares School, notwithstanding the 
ambiguous passage in the Mitakshard, no part of her husband’s 
estate, whether movable or immovable, to which a Hindu woman 
succeeds by inheritance, forms part of her Stri-dhun or particular 
property ; and that the text of Katyayana, which is general iu its 
terms, and of which the authority is undoubted, must be taken to 
determine — first, that her power of disposition over both is limited 
to certain purposes; and secondly, that, on her death, both pass to 
the next heir of her husband. It is unnecessary for them to express 
nil) opinion touching the correctness of those decisions. 
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Their Lordships have now to consider, whether the effect of 
so-called partition was to give Doola Bate any power of disposition 
over her share which she should not otherwise have had. 

The so-called partition was between two widows, each having 
the limited interest of a Hiiulft widow in her husband’s estate. It 
does not appear, that it was made at the suit or on the application 
of either. It was made by order of a judge who in the particular 
proceeding (one under Act No. XIX, of 1841), had no jurisdiction 
to determine questions of title ; and who could only deal with the 
right to possession. It is difficult to see how such a partition could 
enlarge either widow’s estate so as to give her a power of disposition 
which she would not otherwise have had against the next heirs of her 
husband. 

The transaction seems to have been merely arrangement for 
separate possession and enjoyment leaving the title to each share 
unaffected. The acquiescence of the widows in the Judge’s pro- 
ceedings cannot have done more than bind each not to disturb the 
other’s possession. 

The estate of two widows, who take their husband’s property 
by inheritance is one estate. The right of survivorship is so strong 
that the survivor takes the whole property to the exclusion even of 
the daughters of the deceased widow (2. W. H. Macnaghten’s Ilindfi 
Law, p. 38, note 1 ). They, therefore, in the strictest seuse, are co- 
parceners, and between undivided parceners there can be no aliena- 
tion by one without the consent of the other. And accordingly, 
this might have been decided in favor of the Respondent on this 
ground alone.* 

Upon the whole, then, their Lordships are of opinion that the 
decree under appeal is substantially right and ought to be affirmed. 
Considering, however, that what has here been decided in respect 
of Doola Baee’s interest, is equally applicable to that of the Res- 
pondent, and that as the latter is said to have assumed a power of 
disposing of her own share, they think it may be well to insert 
in the decree a declaration that the property recovered by the 

* Not on this ground alone, since in that case it would follow that the surviving 
widow could nlienate her share with the consent of the other widow, nod thus the rever- 
sionary heir would be deprived of the inheritance which the law enjoins the widow 
or widows to reserve for him. The Hindfi law does not allow a female to alienate her 
portion of the inheritance with the consent of her co-wife, but with the consent of 
the former owner's next or reversionary heir coupled with that of the co-wife, if any. 
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Respondent is to be possessed and enjoyed by her as a widow of a 
Hindu husband dying without issue, in the manner prescribed by 
the Hindu law. Their Lordships will humbly recommend Her 
Majesty, with that variation, to confirm the final decree of the 
Sudder Court of Agra. — Moore’s India Appeals, Vol. XI, p. 487. 


Calcutta H. C. — The 23rd April, 1868. 

Present : 

The Hon’ble A. G. Macpherson and F. A. Glover, Judges. 

Regular Appeal from an order passed by the Principal Sudder 
Ameen of Patna. 

Pauchcowree Mauton and others (Defendants,) Appellants, 

versus 

Kalee Churn and others, (Plaintiffs,) Respondents. 


A childless widow, under the MiUlkshari Law, takes only a limited interest in her 
husband's estate, similar to that taken by a childless widow according to the law of 
the Bengal School. 

Glover, J. — This was a suit by one Kalee Churn as next heir 
of his grandfather Junglee Sahoo to recover possession of certain 
real properties, by cancelling deeds of sale executed by his maternal 
graudmother Phool Dyee, the widow of Junglee, to the vendors of 
the various defendants, on the ground that, according to Hindti Law 
as prevailing in the provinces governed by the Mit&kshar&, she had 
no power to alienate, not being under legal necessity so to do. 

Kalee Churn, the first plaintiff, sues along with four others, 
who are stated in the plaint to have purchased a large share in the 
property sued for in consideration of their providing the funds for 
carrying on the suit. 

Junglee Sahoo died in 1838 ( Pous 1245 B. S. ), leaving a widow 
Phool Dayee, and two daughters, Bolakun and Mukkhun. Each of 
the daughters had n son, but Debee Pershad, one of them, is dead, 
and Kalee Churn, the plaintiff, is now the only survivor. 


Digitized by Google 



Chip. U. ] WIDOW’S SUCCESSION, Sic. 287 

The Principal Sudder Ameen held that the Law of Champerty 
did not apply to this country ; that the suit was not barred by the 
Statute of Limitation ; and that Cally Churn was, as the only surviving 
grandson of Junglee, entitled to sue. On the merits he found that 
Phool Dyee was not justified by Hindu Law in making the aliena- 
tions complained of, and that Kalee Churn had never consented to 
her doing so. He therefore decreed in the plaintiff’s favor, and 
ordered the various deeds of sale and orders of the Civil Courts to 
be cancelled. 

Against this decision all the Defendants appeal. 

For the defendants it was argued that according to the ilitdk- 
shard Law, the estate taken by Phool Dyee was not a restricted 
estate such as that of a widow under the Hindfj Law current in 
Bengal. It was contended generally that a widow under the law of 
the Mitakshar& takes an absolute interest in her deceased husband’s 
estate, and may dispose of it as she pleases, and, further, that at any 
rate in the property not proved to have come to her husband as an- 
cestral property she takes an absolute interest. "We, however, de- 
cline to hear any argument on these points, there being no sort of 
doubt that acconiing to a long series of decisions of the courts of 
this country which are in accordance with decisions of the Privy 
Council, a childless widow under the Mitakshard Law takes only a 
limited interest in her husband’s estate, similar to that taken by a 
widow under the law of the Bengal School. 

The later decisions of this Court have not gone further than to 
express doubts as to the application of the doctrine of champerty 
to our Courts, but the result has practically been a regular following 
of the precedent of 1852.* As to whether the Sudder Court in 
that decision misunderstood the former cases that had been brought 
to their notice, I do not think it necessary to offer an opinion. It 
is sufficient that all those cases were referred to and examined, and 
that the judgment of the Full Bench of the Court was that cham- 
perty was not of itself illegal. 

• This is to be fouml in the Sudder Dewanny Adawlut Ueporta for 1852, page S94, 
in the case of Kishen Iatli Bhoomik versus Pearee Soondurry and others. It was passed 
by a Full Bench, consisting of fivo Judges, who after reviewing the older cases on the 
subject, decided that champerty wna not per as illegal, but that every such arrangement 
must stand or fall accenting to the peculiar Dature of its conditions. 
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It seems to me, therefore, to have been authoritatively ruled 
that between a plaintiff and defendant in this country, no question 
of champerty can arise, and as I am not prepared to dissent from 
that ruling, although I confess to have some doubts of its propriety, 
I must decide this issue against the appellants. 

M acpherson, J . — I concur generally in this judgment. 

S. W. R. Vol. IX, p. 490. 


Privy Council. — The 22nd of July 1869. 

Present : 

Sir James W. Colvile, Sir Joseph Napier, Lord Justice Gifford, 
and Sir Lawrence Peel. 

On Appeal from the High Court at Calcutta .* 

Raj-lukhee Debia, versus Gocool Chcnder Chowdhry. 

A Hindu widow sold a portion of her husband's property under a deed of Bale; upon 
the face of which there was a statement that the property was sold in order to liqui- 
date the husband's debts. Held that, that statement was not sufficient of itself to 
prove that the property was sold for the purpose stated, but that it was on the party 
seeking to uphold the sale to prove by evidence that the property was sold for that 
purpose. 

Held further that a transaction of this sort may become valid by the consent of all the 
husband’s kindred who are likely to be interested in disputing it, or by such * con- 
currence of the members of the family as suffices to raise a presumption that the 
transaction was a fair one and justified by Hindfi Law. 

The mere attestation of a deed of sale by a relative does not necessarily import his 
concurrence. 

The question raised by this appeal is whether the sale by two 
Hindi widows of part of the estate of their late husband, one 
Gooroo Persbaud Talookdar, to the respondent, can be upheld as 
valid? 

The suit was brought to impeach this transaction by the ap- 
pellant as the adoptive mother and guardian of one Mohesh Chunder. 
The fact of that adoption is not now in dispute, nor is it disputed 

• From the judgment of Steer and Seton Karr, J. J., dated the 10th of May 1S64, 
in Regular Appeal No. 428 of 186], — not reported. 
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that Mohesh Chunder was by virtue of it, at the time of the institu- 
tion of the suit, the next heir to Gooroo Pershaud or to the sons of 
Gooroo Pershaud failing his widows or the survivor of them. Mohesh 
Chunder was still living at the date of the final decree which is the 
subject of the present appeal ; but he afterwards died childless, and 
the appeal is brought by his adoptive mother, who, as such mother, 
is bis heiress. There is a suggestion in the appellant’s case that she 
has, under the authority given to her by her husband, made a se- 
cond adoption, but inasmuch as the validity of that adoption is 
incapable of being discussed in this suit, their Lordships cannot 
take that into their consideration. 

The validity of this transaction is sought to be upheld upon two 
grounds, first, upon the construction of the hibha-namah, or deed of 
gift (at page 37 of the record), which, it is contended, gave to the 
widows an absolute interest, subject to be divested in the event of 
their sous or either of their sons coming of age. If that construc- 
tion were correct, there would, of course, be an end of the case, be- 
cause the deed of the widows would be good against all the world. 
Their Lordships will, thereforo, first dispose of that question. 

Upon the best consideration which thier Lordships have been 
able to give to this document, they are of opinion that it provides 
only a species of trust for management, and that it does not interfere 
with the devolution of the estate, according to the ordinary law of 
succession, under the Hindoo Law. 

That being their Lordships’ view of the construction of the 
deed, it may be convenient here to consider what has been the 
course of the succession to the property. If the succession were not 
altered by the deed, then of course, upon the donor’s death, the two 
sons became entitled to his estate. Those sons are shown to have 
survived him. Each is also shown to have died in the life-time of 
his mother, and to have died childless and under age. The conse- 
quence of that is, that on the death of each, his interest would have 
passed to his mother, and that Mohesh Chunder, who was the adopt- 
ed son of the testator’s nephew, became on his adoptlbn the collateral 
heir of each eon, subject to the interest of his mother. The result, 
of course, is that upon the death of the widow, Gouree Dabea, who 
is dead, Mohesh Chunder became entitled to a present interest in the 
property, which is the subject of this contention, unless it can be 
Vol. II. 37 
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sbowu that that property lias been validly passed by the act of alie- 
nation which is the subject of the suit. 

Their Lordships have next to consider whether treating this 
deed as one executed by women having only the limited interest of 
Hiudh females iu property which they take either from their hus- 
band or their sons, the transaction can be supported upon any of the 
grounds on which such a transaction is recognized as valid by the 
Hindu Law. The law upon the point is well ascertained and has 
been established by many cases. 

Then, upon what grounds are we to treat this transaction as valid? 
The statement upon the face of the deed is, that the property was 
sold in order to liquidate the husband’s debts. 

The learned Judges, however, finally decided the case, partly 
npon the mere fact that Juggut Ram was an attesting witness 
and must therefore be taken to have been a concurring party to 
the transaction, and partly upon the corroboration which they seem 
to think that fact afforded by the evidence of Khadern Ally. Their 
Lordships cauuot see how the one cau be any corroboration of the 
other. The fact that Juggut Ram attested the deed is perfectly 
consistent with the fact that Khadcm Ally is a tutored witness 
brought forward at the last moment to depose to having seeu what 
he never saw. 

Again, with respect to the effect of the attestation of the deed 
by Juggut Ram, it seems to their Lordships that the learned Judges 
have attached to that circumstance a weight which it really does 
not possess. Their Lordships do not mean to impugu those authori- 
ties which lay down that a transaction of this kind may become 
valid by the. consent of the husband’s kindred, but the kindred in 
such case must generally be understood to be all those who are likely 
to be interested iu disputing the transaction. At all events, there 
should be such a concurrence of the members of the family as 
suffices to raise a presumption that the transaction was a fair one, 
and one justified by Hindd Law. 

And one of the difficulties of allowing the preseut decree to 
stand is that this poiut, which was raised at the last moment, was 
decided upon the mere proof, by the production of the deed, that 
Juggut Ram was an attesting witness to it The poiut had never 
been raised before. The opposite party has had no opportunity of 
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examining Juggut Ram as to the circumstances under which lie 
became an attesting witness, or what his understanding of the tran- 
saction really was. The utmost that the Judges ought to have done 
in that state of things, was to remand the case to be re-tried for the 
full consideration of that question. 

Their Lordships cannot affirm the proposition that the mere 
attestation of such an instrument by a relative necessarily imports 
concurrence. It might, no doubt, be shown by other evidence that 
•when he became an attesting witness, he fully understood what the 
transaction was and that he was a concurring party to it, but from 
the mere subscription of his name that inference does not necessarily 
arise. But considering who Juggut Ram was, and what the cir- 
cumstances of this family were, their Lordships are further of 
opinion that his concurrence would not in this case be sufficient to 
set up the deed. In the first place, it is not proved, though on the 
other hand it certainly is not disproved, that at the date of the exe- 
cution of this deed, which was executed before the adoption took 
place, Juggut Ram was the next heir in reversion. He was un- 
questionably a very distant relation, and although he appears to 
have taken a considerable part in the management of this family, 
and iu even the adoption of the plaintiff, he is not. proved to have been 
the next heir. On the other hand, the very fact of his connection 
with the family leads to the presumption that he knew that the 
present appellant had the power given to her by her husband to 
adopt a child, and that therefore his interest, even if it existed, as 
next reversioner was in all probability likely to be defeated. There- 
fore, if his concurrence were proved, it would not amount to such 
a concurrence by the husband’s kindred as, in the opinion of their 
Lordships, would have defeated the plaintiff’s claim. 

They think that the minutes should stand thus : — “ Declare 
that the deed of the 10th of November 1843 was and is invalid 
as against Mohesh Chunder and the appellant as his heir, and de- 
clare that Mohesh Chunder became on the death of the widow 
Gouree Debca, and that the appellant, as such heir, is now entitled, 
iu possession, to one moiety of the four annas, and order that the 
respondent do deliver up to the appellant such moiety, and do pay 
to her the profits thereof received since the death of Gouree Dehea.” 
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Their Lordships will therefore humbly advise Her Majesty to 
allow the present appeal, to reverse the decree of the Sudder Court, 
aud to direct that, iu lieu thereof, a decree be made to the effect 
above stated, and further to direct that the respoudent do pay to 
the appellant the costs incurred by the plaintiff iu both the Courts 
below. The appellant must also have the costs of this appeal— 
S. W. R. Vol. XII, P. C., p. 47. 

By the Hiudti Law as curreut in the South, a widow of a divided 
brother takes a life interest in the immovable property of her de- 
ceased husband ; but she cannot dispose of it except with the con- 
sent of his heirs, or from pressing want to perform his funeral cere- 
monies. — Ravia-eashien v. A kyalandummal. Mad. S. D. A. Decis. 
for 18*9 p. 115. Vide Mori. Dig. N. S. Vol. I, pp. 180—182. 

A Hiudti widow, who has inherited immovable property from 
her husband, though possessed of a limited power of alienating por- 
tions of such property for necessary purposes or spiritual uses, cannot 
dispose of by gift in Dharrn or Kriehnarpun of the whole of such 
immovable property without the consent of the heirs of her hus- 
band. — Bhdsker Trimbak Acharya, Plaintiff v. Muhadev Ramji and 
others, Defendants.* — Bombay H. C. Rep. Vol. VI, p. 1. 

The widow of a Hindu cannot alienate the estate of her deceased 
husband by a deed of gift without the consent of his heirs. — Nund 
Kumar liae v. Rajender Xarain, — Sel. S. D. A. Rep. Vol, I, p. 261 
(New Eld. p. 349). Vide Mori. Dig. Vol. I, p. 281. 

A Hindfi widow holding only a life-estate in her husband’s landed 
estate, cannot alienate it without the consent of her husband’s heirs- 
at-law. — Musmminat Bhowani Munee v. Muesummat Solukhna. 
Sel. S. D. A. Rep. Vol. I, p. 322 (New Ed. p. 431). 

The cousent of allf the heirs living at the time of the execution 
of a bill of conveyance by a Hindu widow, either directly or by 
attestation is requisite to make the sale binding against the rever- 
sioners. — Kartik Kurmokar v. Dhuno-monee Qoopta. — S. W. R. 
for 1864, p. 268. 

* This decision will bo given in e.cUn*o among the Cues respecting sister'* right ol 
succession. 

t See the Privy Council decision st page 288 tt itq. 
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The fact of a reversioner being an attesting witness to a con- 
veyance by a Hindd widow is an acquiescence on his part which 
precludes him from impeaching the sale on the ground of waste.* — 
Gopaul Chunder Manna v. Qour-monee Donate and others. — S. W. 

R. Vol. VI, p. 52. 

The reversionary heirs whose assent is requisite, are those whose 
interests are directly affected, and not those whose interest is merely 
inchoate and future.* — Ram-dhun Bukahee v. Punchanun Boat . — 

S. 1). A. Rep., for 1853, p. 641. 

A deed of alienation by a childless Hindi widow is only valid 
■when made either with the consent of the immediate heirs* or under 
one of those exigencies which give a widow a power of sale. — Sree- 
mutty Chunder Munee Daaaee v. Joykiaaen Sircar.— S. W. Rep. 
Vol. I, p. 107. 

Consent of all* the heirs is necessary to make a sale by a childless 
Hindi widow valid in law, but the purchaser is entitled to hold the 
property during the widow’s life-time. Only immediate reversioners 
are entitled to impeach a sale by a widow. — Muaaumnxat Radha v. 
Muaaummat Koar. — S. W. R., for 1864, p. 148. 

A Hindu widow cannot, under any circumstances, alienate the 
whole landed estate devolved on her by the death of her husband, 
nor can she alienate a part, except under special circumstances, 
without the consent of all* the husband’s heirs, notwithstanding she 
may have obtained the consent of the nearest heirs ; and a deed of 
gift executed by her in favor of a stranger to be valid must be at- 
tested by all her husband’s heirs, as consenting parties. — Mohun 
Laul Khan v. Ranee Shiro-munee. — Sel. S. D. A. Rep. VoL II, 
p. 32 ( New Ed. p. 40). 

Remark. — The decision of the Privy Council in favor of the 
aforesaid Ranee was founded expressly on the ground that the deed 
then in question was executed without the concurrence of the des- 
cendants in the male line, who ( though they were not heirs ) were 

* The reversionary heirs whose consent is necessary for the validity of an alienation 
made by a widow of her husband's property without a legal necessity have been deter- 
mined by the Privy Council in the case of Kaj-lukhee Debea v. Gocool Chunder Chowdhry 
( nnU p. 288). — This determination appears to be in aecordauce with Hindu law and 
conclusive on the point. 
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guardians and protectors of the widow. — Vide Ranee Sreemutty 
Debea v. Ranee Kund Lutta and others. — Sutherland’s P. C. Judg- 
ments, p. 182. 

If a deed of sale executed by a Hindu widow be signed or at- 
tested by all the heirs living at the time of its execution, the consent 
of those heirs to the sale is to be presumed. This presumption is 
not conclusive, but may be rebutted by any party showing that his 
signature was there for some other purpose than that which the 
Hindfi law presumes. 

The signatures of the nearest heirs upon a deed of sale exe- 
cuted by a Hindu widow is insufficient to render the sale valid ; 
those of all the heirs of the widow’s husband living at the time of 
its execution, either are requisite, or their consent to the sale must 
be given in some other form. 

Certain deeds of sale were in this case rejected by the Court as 
not having had the consent of all the heirs living at the time of 
their execution given to them ; certain other deeds were declared 
valid inasmuch as the consent of all the parties, whose consent is 
requisite under the Hindfi law, was given to the transfer. — Hafee- 
znn-nissa Begum, v. Radha Benode Mi user. — S. D. A. Rep. for 
1856, p. 595. 

Vide — Sheo Oholam Sahoo v. Jobrdj Singh .* — S. D. A. Rep. for 
1847, page 544 ; — also Coopa Joseyar v. Sathappien * — Mad. S. D. 
A. R. for 1858. page 220; — also Ramabutlen v. Mootoosamy Pillay* 
— Ibid., for 1856, p. 14; — also Paroomaya v. Ram Chunder .* — 
Mad. S. R. for 1857, p. 1 ; — also G unput Singh v. Ranee Choukee.* — 
N. W. P. R. Rep. Vol. V, page 202; — also Koshalee v. Mussummat 
Sibanee* — N. W. P. Rep. for 1851, Case 191; — and also Doorga 
Dutt Pandey v. Eubbeejeer Pandey* — Ibid, for 1856, Case 26. 


* Norton’* Leading Casea, Part II, p. 626. 
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Calcutta H. C. A . — The 13 th of July, 1874. 

Present : 

The Hon’ble Sir Richard Couch, Kt, Chief Justice, and the Hou’ble 
W. Ainslie, Judge. 

Lalla Kundf.e Lall and others (Defendants) Appellauts, 

versus 

Lalla Kalee-persaud and otliers ( Plaintiffs ) Respondents. 

Where persona who are presumptively next heirs in succession to a widow, come into 
an arrangement by which she surrenders possession to them and receives a mainte- 
nance from them, such arrangement must be held to be binding as a family arrange- 
ment, and would not be altered by one or other of the reversioners dying during the 
life-time of the widow. 

Couch C. J . — The material question in this case appears to us 
to be that which is raised iu the second issue framed by the Moou- 
siff, — whether the father of the plaintiffs or the plaintiffs accepted 
tbe ikrar-namuh, and accordingly held possessiou of the disputed 
property along with the defendants for a period upwards of ten years 
or not; because if it were so, the facts are that in the life-time of 
the widow, and after she had become entitled to succeed to the pro- 
perty, the persons who were presumptively the next in succession, and 
wbo, if she had then died, would have been eutitled to divide it 
amongst them, came to an arrangement by which the widow, instead 
of continuing in possessiou, was to receive from them 24 rupees for 
her maintenance, and they were to take possession of the same 
shares as they would have had if she had theu died. 

That appears to us to be an arrangement which the family 
might come to, and which would not be altered by one or other of 
them dying in the life-time of the widow ; and so the rights, 
wheu she died, being different from what they were when they 
made the arrangement. The agreement must he held to be bind- 
ing as a family arrangement. It would be binding upon the father 
of the plaintiffs, and therefore is upon them who stand in his 
place. If in the form iu which the case comes before us, we could 
give a finding upon that question, the suit might be disposed of 
now. But we have not authority to do so. And we caunot say that 
there has beeu any findiug upon the question by the Lower Courts. 
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They have decided the case upon the law of limitation. Although 
the Judge may have used expressions which indicate what his 
opinion probably would have been, we cannot take them as a find- 
ing. We must send the case down to have a finding upon this issue, 
and when it is returned to us we will dispose of the appeal. — S. W. 
R. VoL XXII, p. 307. 


Calcutta S. C. — The 21st of November, 1856. 

Srimati Jadu-mani Dabi, 
versus 

Saroda-prosanno Mookerjea and others. 

A conveyance for a good consideration by a Hindi female of her share in a joint family 
estate, inherited by her from her son, with the consent, and in favour, of the neat 
heir then living, is a disposition permitted by Hindi law. 

Khela-ram Mookerjea died intestate in the year 1817, possessed 
of considerable real and personal estate, and leaving two sons, Kali- 
prosanno Mookerjea and Boidyo-nath Mookerjea, and two widows, 
Srimati Droupodi Debi the mother of Kali-prosanno Mooketjeaand 
Srimati Anaudo-moyi Debi the mother of Boidyo-nath Mookerjea 
The two sons inherited the estate of Khela-ram Mookerjea and re- 
mained jointly possessed of it until the death of Boidyo-nath Moo- 
kerjea, who died in the year 1822, without issue, leaving an infant 
widow who died in the year 1880. Anando-moyi Debi then became 
the heiress of Boidyo-nath Mookerjea. On the oth of March 1830, 
Anando-moyi Debi in consideration of a yearly allowance of Co's 
Rs. 4800 to be paid to her by Kali-prosanno Mookerjea, granted and 
assigned to him all her interest in the estate of Boidyo-nath Mooker- 
jea, in the year 1843. Anando-moyi Debi went on a pilgrimage to 
Benares, where she lived till her death. Her allowance was regular- 
ly paid to her by Kali-prosanno Mookerjea so long as he lived, and 
by his representatives after his death. In February 1844, Kah- 
prosanno Mookerjea died leaving two infant sons — the defendant 
Saroda-prosanno Mookerjea and Tara prosanno Mookerjea, deceased; 
and two widows, the defendant Srimati Bimala Debi the mother of 
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the defendaut Saroda-prosanno, and the defendant Srimati Shyaraa- 
sundari Debi the mother of Tara-prosanno. Kali-prosauno Mookerjea 
by his will, left his real and personal estate to Saroda-prosanno 
Mookerjea and Tara-prosanno Mookerjea jointly, with a gift over to 
the survivor of them, if either of them should die without male 
issue, and he appointed Srimati Bimala Debi and Srimati Shyama- 
sundari Debi his executrixes and Ashutosh Dey and Promatho-nath 
Dey his executors. The executrixes took possession of all the testa- 
tor’s property. On the 23rd of August 1849, Tara-prosanno Mooker- 
jea died without issue, but leaving a widow, Srimati Jadu-mani 
Debi the plaintiff 

The plaintiff’s case was, that Tarrt-prosauno Mookerjea having 
survived Anaodo-moyi Debi became entitled to a moiety of Boidyo- 
nath Mookerjea’s estate, which on the death of Anando-moyi Debi 
devolved on the heirs then living, Sarada-prosanno and Tara-prosanno 
Mookerjea, and that the assignment by Srimati Anando-moyi Debi 
did not operate to give a divisible interest to Kali-prosanno in 
Boidyo-uath’s moiety of the estate of Khela-ram Mookerjea ; that 
the whole estate of Boidyo-nath Mookerjea was divisible into equal 
moieties, of which the defendant Saroda-prosanno Mookerjea was 
entitled to one moiety, and the plaintiff, as widow and heiress of 
Tara-prosanno Mookerjea, to the other. 

Jackson, J. — Tara-prosanno Mookerjea having survived Anando- 
moyi, the plaintiff contends that he, as one of the heirs of Boidyo- 
nath living at her death, became entitled to a moiety of Boidyo-nath’s 
estate. The defendant relies, however, on the deed of gift or sur- 
render by Anando-moyi in favor of Kali-prosunno as taking the pro- 
perty out of the usual course of descent, and making it part of Kali- 
prosanno’s estate, and subject to the limitations of his will. The 
validity of the deed is therefore the next subject for consideration : — 

I think the argument for the defendant on this point is not 
supported to its full extent by authority, for although it is clear that 
on the occasion of a widow becoming a byrdghi, the estate would 
at once descend to the nearest heirs living at the time. (2 Mac- 
naghten’s Hindu law, 131, 233, and the case of Hafcezun-nissa Begara 
versus Radha-binode Misser,)* yet there is no authority for the un- 
qualified proposition that the widow can by her surrender vest the 

* See ante, pp. 25 And 26. 
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whole estate indefeasibly in the nearest heirs living at the time of 
such surrender. 

On a review of all the authorities, the correct view of the law 
would seem to be, that a widow’s conveyance of the estate to all the 
nearest heirs living at the time of the conveyance is valid, provided 
that no other heirs of equal or superior degree happen to he in 
existence at the time of the widow’s death. Mr. Colebrooke, in his 
note to the case of Mahoda versus Kalyani, lays it down thus: — “It 
has been declared by the law officers of the Court in other suits that 
a widow’s gift of the estate to the next heir, is good in law, though 
she be restrained from making any other alienation of it. This 
opinion, though not founded on any express passages to that effect 
in books of authority, seems reasonable, as such a gift is a mere 
relinquishment of her temporary interest, in favor of the next heir. 
It may, however, happen that the person who would have been 
entitled to take the inheritance at her decease, might be different 
from the one who obtained it under gift or relinquishment to him 
as presumptive heir; and if the title of that person be either pre- 
ferable or equal, it may invalidate such gift in whole or in part." 
This passage is inserted verbatim by Sir Francis Macnaghten, in his 
remarks on the case of Mahoda versus Kalyani ( see page 309. ) And 
we may therefore presume it was approved of by him. The case 
of Bijoya Debi versus Anua-poorna Debi is an illustration of this 
rule. In another recent case in the Sudder Adawlut, RAm-dhan 
Bakhshi versus PanchAnan Bose, the Court held, that the nearest 
class of heirs could alone sue to set aside a deed executed by the 
widow, and that a suit by remoter relations for that purpose, whose 
interest were merely inchoate, could not be sustained. 

The consent of the heirs is all that is required by the old au- 
thorities ( see Ddya-bhaga ). If the true meaning of the word 
' heirs’ be all the persons living who might by possibility be heirs 
at the subsequent death of the widow, and it be mearft that the 
consent of all these persons is necessary, the widow would seldom or 
never be able to convey, for among so large a class of heirs all of 
them would scarcely ever be competent or williug to consent. But 
I do not think that this is the correct meaning of the word 1 heirs’ 
and that the term is used in the old authorities to designate that 
class of persons only who would immediately succeed to the estate, 


Digitized by Google 



Chap. II. ] 


WIDOW’S SUCCESSION, &c. 


299 


if tbe widow’s interest were determined, rather than all the persons 
who might, by possibility, become heirs on the happening of that 
event. 

On the whole, then, applying this view of the law to the facts 
of the case, I think that Kali-prosanno Mookerjea was the only 
nearest or next heir at the time of the execution of this deed, and 
that his consent to the gift in his own favor is clearly shown, and 
that although Tara-prosanuo and Saroda-prosanno were the heirs 
living at the death of the widow, yet they were not heirs of superior, 
or, equal, but, on the contrary, of a remoter degree than Kali- 
prosanno, their father, and that therefore they cannot dispute the 
validity of the deed, which is valid according to Hindd law. 

I would only in conclusion advert to one other argument. It 
was urged that the Hiudd law does not give the Hindti widow any 
power of accelerating or altering the course of descent. This may 
be true as regards acts and conveyances by herself alone, but the 
observation is uufouudod as regards acts done by the widow with 
the consent of the heirs, for such acts and conveyances are clearly 
within the contemplation of the law. 

( Part of the judgment of Colvile 0. J., is as follows : — ) 

In the case of Mohan-lall Elian versus Ranee Shirotnani,* (also 
cited for the plaintiff ) the gift was to a stranger, it was objection- 
able in its nature, it was not made with the consent of all the co- 
heirs of the husband, or of his paternal relatives who, though more 
remote in the order of succession than his maternal kindred, were 
held entitled to control the widow’s gift as her legal guardians and 
advisers. 

The case before Mr. Braddon reported in the 6th, Sudder De- 
wanny Adawlut, p. 36, f is directly in favour of the proposition con- 
tended for by the Defendant. And the result therefore of the older 
decided cases is certainly not to show that the instrument in ques- 
tion was invalid in law. 

There is a case on special appeal at page 457 of the Sudder 
decisions, for 1849 which, though very imperfectly reported, seems 
to imply the right of a widow to relinquish the inheritance, in con- 
sideration of maintenance, in favor of the next heir. Her power 


• Set Ante, p. 293. 


t Post p. 300. 
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of relinquishment seems also to be assumed in a case reported in the 
Suddcr Decisions for 1850, p. 3G9. 

The MS. case (Hafeez-un-nissa verms Radha-binode) recognises 
two other propositions, which are more or less in favor of the defen- 
dant in this case; — 1st, that a widow can by adopting a certain 
form of religious life divest herself of the estate aud thus accelerate 
its devolution on the uext heir in her life-time; — 2ndly, and this 
was ruled by this Court in Kali-chand Putt versus John Moore, 
that a consent to the widow’s disposition given by a reversionary 
heir who afterwards dies in her life-time is biudingon his immediate 
descendants. Such a rule seems to be reasonable and convenient, 
siuce otherwise every disposition by a widow would be in certain 
circumstances voidable. 

Upon the whole it appears to me that, although the question 
is not free from doubt, the balance of the authorities is in favor of 
treating such a transaction as that which took place between 
Anuund-moyi Debi and Kali-prosunno Mookerjea, as a disposition 
which the widow was, with the implied consent of Kali-prosunno, 
her husband’s nearest heir, competent to enter into ; at all events, 
as one which neither the sons of Kali-prosunno nor the representa- 
tives of those sons, are eutitled to impeach. Such a conclusion, if 
justihed by authority, is certainly one which is agreeable to reason. 
And if that conclusion be sound, it follows that on the case made 
by the bill, the plaintiff has neither any interest in the share of 
Boidyo-nath Mookerjea, nor any title of relief in this suit. 

I entirely agree, however, with Mr. Justice Jackson in thinking 
that in the circumstances of this case the bill, though dismissed, 
should be dismissed without costs as against the principle defen- 
dants. The other defendants must have their costs. — Boulnois' Re- 
ports Vol. I, pp. 120 — 136. 

A gift by a widow of the property derived from her husband to 
her daughter ( the next in succession,) and her daughter's husband, 
a Brahmin, is valid, under the Iliiidu law, as current in Bengal.* — 
Beer Inder Narain Ghowdree and Muthoor Inder Narain Chowdree 
v. Sutbhama Debea and Kishen Chunder Sandyal . — Sel. S. D. A. 
Rep. Vol. VI, p. 36 ( New Ed. p. 42.) 

• In this respect there is uo difference between the Hindti law aa current in Bengal 
and that current elsewhere. 
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Where the transfer sought to be set aside was by the widow in 
favor of her daughter, who was lawful heir to the property , — held 
that, the plaintiff, a reversioner, has no present ground of action, as 
his reversionary right was not prejudiced thereby. — Udhur Singh v. 
Mumimmat Ranee Koonwar. Agra. — Rep. Vol. I, A. C. p. 234. 

Held, though strictly speaking, a HindG widow has no legal power 
to execute a hibah-bil-ivouz, which is more in the Dature of a sale 
than gift, still iu the present case, which is a transaction between 
the (maternal) grandmother and her grandson, the Court consider the 
transaction in the light of a gift ; and consequently it was quite com- 
petent to the grandmother, her own daughter or her grandson’s 
mother not being alive, to transfer the property to her grandson, so 
as to accelerate his succession and to place him in a position at once 
to assert his right to his grandfather’s estate. — Ouda-dhur Ghose 
v. 'Wooma Churn Ghose. — S. D. A. Decis., for 1859, p. 156. 


Calcutta, H. C. A . — The 9th of September 1864. 

Present : 

The Hon’ble C. B. Trevor and G. Campbell, Puisne Judges. 

Pbotap Chukder Roy Chowdry, (one of the Defendants,) Appellant, 

versus 

Sreemutty Joy Monee Debee Chowdhrain and others, 

( Plaintiffs,) Respondents. 

According to Hindti law, a widow in possession can relinquish, and, by relinquishing, 
anticipate for the reversioners their period of succession. A relinquishment in favor 
of second reversioners is also valid if made with the consent of the first reversioners. 

One Cbunder Sekhur had two sons, Doorga Churn and Par- 
butty Churn, Doorga Churn died childless, leaving a widow, Joy 
Doorga, who died in Jeit 1267. Parbutty had six sons, Komul 
Churn, Kali Churn, Gowree Churn, Rugghoo Chum, Oti Churn and 
Bowauee Churn. The two last sons died before their father, Komul 
Churn, and Gowree Churn died without heirs. Kali Churn died 
leaving only a widow, Joy Monee, plaintiff in the present case; and 
Rughoo Churn left a son, Protap, who is the principal defendant in it. 
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The plaintiff Joy Monee sues in her husband’s right for one- 
fourth share of the 8 annas of the property belonging to her hus- 
band’s father Parbutty Churn, aud also in the same right for one- 
fourth of the 8 annas of the share of Doorga Churn, which share, 
by a deed of gift executed on the 7th Jeit 1223 had, with the con- 
sent of Parbutty Churn who was theu living, been transferred to 
bis sons, and possession taken by them under it. 

The defendant, Protab, pleads that plaintiff is entitled to one- 
fourth of the 8 annas belonging to her husband’s father, but that 
the deed of gift by Joy Doorga was uot executed by her, but if exe- 
cuted, was null and void under Hindu law, and as she was a widow 
in possession and all the other members of the family predeceased 
her, he, as the nearest heir of Doorga Churn, is entitled to the whole 
of the property with the exception of the share belonging to 
plaintiff. 

The lower Courts found that the deed of gift was executed by 
Joy Doorga with the consent of Parbutty Churn, that the four sons 
of the latter took possession uuder it, and that consequently plaintiff, 
as the wife of Kali Churn, is entitled not only to the share of Par- 
butty Churn which her husband enjoyed, but also to the same share 
in the property of Doorga Churn which had passed to her in his life- 
time. 

It is now contended on the part of the defendant in special 
appeal, that the deed of gift is in itself illegal ; that to make it legal, 
it requires the cousent of all the contingent reversioners theu in 
existence; that even if it be looked upon as a relinquishment, it is 
illegal, for a widow having once taken possession caunot relinquish 
uuder Hiudh law ; that, consequently, the lower Court’s judgmeut 
should be modified, and the suit of plaintiff, as to a share in Doorga 
Churn’s share of the property, dismissed. 

We thiuk that it admits of no reasonable doubt, that under 
Hindfi law, a Hindu lady in possession can relinquish, and by relin- 
quishing anticipate for the reversioners their period of succession, 
aud if she does this in favor of second reversioners (as in the present 
instance) with the consent of the first then or afterwards expressed, 
the relinquishment is valid, aud this notwithstanding that it may 
be expressed in a form which under some circumstances might be 
open to questioa 
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Under this view, we consider the relinquishment by Joy Doorga 
in favor of Parbutty Churn’s sons with the consent of Parbutty 
Churn entirely legal, and as the property vested in those sons, the 
plaintiff, the wife of one of them, is entitled to the possession of the 
whole property of her husband, i. e. to one-fourth of the property of 
Doorga Churn, as well as the same share in that of Parbutty Churn. 

There is then no ground for special appeal, and we reject the 
application with costs. — S. W. Rep. Vol. I, c. r. p. 98. 


Calcutta, B. C. A.— The 2 %th of November 1867. 
Present : 

The Hon’ble L. S. Jackson and Dwarkanauth Mitter, Judges. 

Shaha Soonduree and another, (Defendants) Appellants, 

versus 

Shurut Chunder Dutt and others, ( Plaintiffs, ) 
Respondents. 


The cession of her right by a Hindi widow, during enjoyment, to the heir of her 
husband is valid ; the recipient becoming absolutely entitled to the property which 
passed on his death to his heirs. 


Jackson, J . — The decision of the Lower Court in this case is 
erroneous. That Court has held that although Shurut Chunder, 
during the life-time of Huro Soonduree, who was a Hindfi widow 
in life enjoyment of the estate, obtained a decree as heir, on the 
strength of a deed of gift, of the estate, still this decree and gift 
can ouly stand good during the life-time of the childless widow, 
Huro Soonduree. And the decision goes on to say, that no gift or 
sale by a childless widow can remain valid subsequent to her decease, 
and that though Shurut Chunder was the heir of Huro Soonduree’s 
husband, still as he died during the life-time of that lady, his heirs 
can only hold and enjoy the disputed property under the above deed 
of gift and decree, so long as she lives, but that after her death 
they can have no right to it. Now, it appears that Shurut Chunder 
was, in fact, undisputably the heir of Huro Soonduree's husband, 
and therefore the reversioner. It has been repeatedly held by the 
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late Sudder aud by this Court, that the cession of her right by a 
Hindti widow during eujoyment, to the heir of her husband, is valid. 
Among the latest cases upon this point is that given at page 241 
of Marshall’s Reports, the case of Rujoneekant Mitter.* That be- 
ing so, and Shurut Chunder having received a surrender of the 
rights of the widow, entered into possession as heir of the husband 
and became absolutely entitled to the property, the interests of the 
widow being thereby extinguished. On his death, his heirs took 
the property, and the heirs of Huro Soonduree’s husband have, there- 
fore, no claim to it. The decision of the Lower Appellate Court 
must be overruled, and the special appeal allowed with costs.— S. 
W. Rep. Vol. VIII, c. r. p. 500. 

Calcutta, H. C. A . — The 29 th of July, 1874. 

Present : 

The Hon’ble Romesh Chunder Mitter, Judge. 

Gunga Persad Kuk, (one of the Defendants,) Appellant 

versus 

Shambhoo Nath Burmun and others, ( Plaintiffs,) Respondents. 

The succeaaion of females, according to Hindu law, is not regular succession, and is not 
baaed upon the ordinary theory of spiritual benefit. Therefore, if they relinquish 
their rights in favor of the reversioner, the case is agaiu brought back to the normal 
state of succession, the effect being to vest iu him a complete title. 

The facts out of which this special appeal arises are briefly 
these. One Abi-ram was admittedly the former owner of the pro- 
perties which form the subject matter of this litigation. He died 
sometime before 1235, leaving him surviving Jusoda, his widow, 
Dullabha, his daughter, and Ram-nath and Shumbhoo-nath.sonsof 
his daughter Dullabha. That after his death, Jusoda, with the consent 
of Dullabha, made a gift of these properties to her grandsons Shum- 
bhoo-nath and Ram-nath. That on the 27th of Bysack 1235, 14 
anna share in them was sold to the Defendant’s ancestor by Ram- 
nath and Shumbhoo-nath. That subsequently on the 9th of Magh 

* See Vyavastbd Darpana (2nd Ed.) p. 123. 


Digitized by Google 




Chap, ii.] 


WIDOW'S SUCCESSION, &c. 


305 


1249, the remaining 2 anna share was similarly sold to the defen- 
dant’s ancestor by Shumbhoo-nath and the widow of Ram-nath, who 
had died in the meantime. That subsequent to this, the remaining 
son of Dullabha, viz., Shumbhoo-nath, also died, and last of all 
Dullabha herself dying in Assin 1274, the plaintiffs have become en- 
titled to the properties iu dispute by right of inheritance as heirs to 
the original owner Abi-ram. Upon these facts both the courts be- 
low have decreed the plaintiff’s claim, with the exception of a small 
portion of a certain talook which has been held to have been lost to 
the plaintiffs, by the provisions of Section 2 of Act VIII, of 1859. 

The defendants have preferred this special appeal, and the fol- 
lowing grounds have been urged : — 

l8<. — That the Lower Courts should have dismissed the plain- 
tiff’s claim as barred by limitation. 

2nd. — That, upon the facts found, the Lower Courts should 
have held that the gift by Jusoda with the couscnt of Dullabha 
created an absolute right iu the disputed properties in her grand- 
sons Ram-nath and Shumbhoo-nath. 

3rd. — The sale by the daughter Dullabha conjointly with the re- 
versionary heirs transferred the whole proprietary right, and the 
purchaser by such transfer acquired au absolute interest in the dis- 
puted properties. 

The contention of the special appellant raised in the second 
ground of special appeal, which I shall consider first, seems to me 
to be valid. The arrangement by which the property iu dispute was 
made over to Ram-nath and Shumbhoo-nath appears to be legally 
to amount to cession and relinquishment of their rights on the part 
of Jusoda and Dullabha in favor of reversionary heirs. The Lower 
Courts speak of it as a gift of the life estate of Jusoda, as if there 
was vested in some one else the remainder of that estate. I need 
hardly point out that this proceeds from an erroneous assumption that 
the widow’s is mere life-estate. Therefore, the question to be deter- 
mined is whether, according to Hindfi Law, such cession aud relin- 
quishment of the widow’s rights in favor of the reversioner operates 
to vest in the latter a complete title. Upon the authorities it is 
clear that it should be decided in favor of the reversioner. All the 
earlier cases upon the subject are collected iu the case of Jadu- 
moni Debea versus Saroda-prosuuuo Mookerjea ( Boulnois’ Reports, 
Vol. li. 39 
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page 121).* Although from an examination of them there might be 
some ground for contending that there was a slight conflict, yet an 
examination of the modern cases makes it quite clear that upon the 
authorities the question should be answered in the affirmative. ( Vide 
page 627 Norton’s Leading Cases, part II, where these cases are 
quoted). It seems to me also that this view is quite in accordance 
with the spirit and principles of Hindi! Law. The succession of 
females according to Hindu Law is quite exceptional, and is not 
founded upon the ordinary rule viz., that of spiritual benefit. It i3 
true that in the case of the widow, she confers some spiritual benefit, 
but if that were the sole test she would have ranked much lower 
than what she does now : daughters confer no benefit, but they suc- 
ceed because their sons do. Thus it is evident that succession of 
females according to Hindi! law is not regular succession, and is not 
based upon the ordinary theory of spiritual benefit. Therefore if 
they relinquish their rights in favor of the reversioner, the case is 
again brought back to the normal rule of succession. For these rea- 
sons I am of opinion that the effect of the arrangement by which 
Jusoda and Dullabha relinquished their right in favor of Ram-nath 
and Shumboo-nath was to vest in them at once a complete title as 
if they had taken the inheritance direct from Abi-ram. This being 
so, the plaintiff’s claim must fall upon this ground of law. 

In this view of the case it is not necessary to express any 
opinion upon the other grounds of appeal. Therefore the result is 
that the special appeal will be decreed, and the plaintiff’s suit dis- 
missed with costs in all the courts. — S. W. R. Vol. XXII, p. 393. 


* A nit page. 296. 
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Present : 

The Hon’ble L. S. Jackson and Dwarkanath Mitter, Judges. 

Chowdhby Junme-joy Mullick, (Defendant,) Appellant, 
versus 

Ras-moyee D ass ee. ( Plaintiff, ) Respondent. 

A Hindfi widow has full right to alienate any portion of the estate in her possession, 
if the benefit of her husband’s soul requires such a sacrifice, even though the act 
by which that benefit is to be secured is to be performed by a male member of the 
family. 

Mitter, J . — This was a suit instituted by the plaintiff, now re- 
spondent before us, to recover possession of certain movable and 
immovable properties described in the plaint. The case set up by 
the plaintiff was, that the properties sued for by her were held and 
owned by her father, the late Gudha-dhur Roy ; that on the demise 
of her father without male issue, his whole estate, real and personal, 
devolved upon her mother, Sreemuttee Doyee as his next heir and 
successor; that on the death of her mother which took place on 
the 19th of Bhadro 1273, the plaintiff as the only heir and represen- 
tative of her father wanted to take possession of the estate, but that 
she was opposed by the defendants in the cause under color of vari- 
ous titles alleged to have been created in their favour by the said 
Sreemuttee Doyee. The cause of action was stated to have arisen 
on the 14th of May 1866, the date when this opposition was alleged 
to have been offered. The Principal Sudder Ameeu of Midnapore, 
Baboo Nobiu Kisheu Paulit, has given a decree to the plaintiff in 
respect of a portion of her claim, and the present appeal has beeu 
accordingly preferred by the defendant Chowdhry Junme-joy Mul- 
lick. 

With reference to the purchase made from the mother of the 
plaintiff, the appellant contends that she, the plaintiff, was a con- 
senting party to the alienation ; and further, that independently of 
such consent, there was a valid necessity to support it. 

The appellant has shown by good and satisfactory evidence that 
the plaintiff's mother had occasion to defray the expences of the 
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srddh of her husband’s mother ; and that it was for the purpose of 
raising funds on account thereof that the sale in question was made. 

The Principal Stidder Ameen entirely forgets the position which 
a Hiodu widow occupies with reference to the estate of her deceased 
husband. This position is clearly laid down in the Ddya-bhaga, 
page 1S2. “ For women the heritage of their husbands is pro- 

nounced applicable to use. Let not women on any account make 
waste of their husbauds’ wealth.” The word “ waste” is expressly 
defined to mean “ expenditure not useful to the owner of the pro- 
perty.” It is clear, therefore, that the mother of the plaintiff had 
full right to alienate any portion of the estate in her possession, if 
the benefit of her husband’s soul required such a sacrifice, even 
though the act by which that benefit was to be secured was to be 
actually performed by a male member of the family. It is a mis- 
take to suppose that she holds the estate iu trust for the benefit of 
the next heir of her husband, and such an heir has no right to con- 
test the validity of an alienation that has been made for the spiri- 
tual welfare of the deceased owner himself. Now, the performance 
of the srddh of his mother was a matter of the utmost importance 
to the manes of the plaintiff’s father ;* and whoever might have per- 
formed it, the plaintiff’s mother was fully justified in raising funds for 
such performance. The mother of the plaintiff, therefore, was bound 
in duty to raise funds for the srddh, whoever might have performed 
it ; and by raising funds for this purpose she was using, and not 
wasting, the property within the meaning of the definition above 
pointed out. 

All that the appellant was bound to show was that he had 
made reasonable enquiries about the existence of the alleged neces- 
sity, and that it was a necessity sanctioued by the Hindu law. The 
appellant has given ample evidence to prove this part of his case, 
and there is literally no evidence produced by the plaintiff to rebut 
[t.— S. W. R. Vol. X, p. 309. 


• See jtnfe, page 122. 
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Calcutta, H. C. A. — The 1 ith of June, 1871. 
Present : 

The Hon’ble F. B. Kemp and F. A. Glover, Judges. 

Special Appeals from a decision passed by the Subordinate 
Judge of Gya. 

Case No. 2691 of 1870. 

Lalla G UNPUT Lall and others, (Plaintiffs,) Appellants, 
versus 

Mussummat Toorun Roonwur and others, ( Defendants, ) 
Respondents. 

Case No. 2694 of 1870. 

Chumun Lall, ( one of the Defendants,) Appellant, 
versus 

Lalla Gunput Lall and others, ( Plaintiffs, ) Respondents. 


The trddh of the widow's husband, the marriage of his daughter, the maintenance of 
his grandsons, and the payment of the husband’s debts are admitted by Hindd law 
as legitimate grounds of necessity for alienations.* 

Kemp. J. — The main ground and the ground upon which we 
think that we ought to remand the case is contained in ground No. 4, 
namely, “ that the Lower Appellate Court seems to have erro- 
neously held that there is no evidence of legal necessities, and the 
reasons assigned by it for invalidating your petitioner’s deed of sale 
are wrong in law.” The first Court, a Hindfi Officer, in a very ela- 
borate decision, found that the alienation by the widow was for pur- 


* In Kashi-n&th Basak and another renuM Hara-sundari Dasi and another, in the 
Privy Council, Lord Gifford, after reviewing the opinions of the different Pandits, 
observes as follows : — 

14 The result, as it appears to mo, of these different opinions, is this : that they all 
agree, as I have already stated, that the widow Hara-sundari Dasi is entitled to absolute 
possession : that she has, for certain purposes, a clear authority to dispose of her hus- 
band's property ; she may do it for religious purposes, including dowry to a daughter, 
and making gifts and donations to the husband’s family ; but they differ in this : the 
Court Pandits say that if she alienates the property for other purposes, without the con- 
sent of the husband’s relations, it would be invalid ; tho others say that, though she 
would incur moral blame, if applied for purposes not allowed, yet the act would be 
valid as against the relations of the husband ; in that respect the four paudits differ from 
the pandits of the Court, founding their opinion upon the doctrines contained in the 
Raindkara and Chintd-mani which were not overruled by the i)dya~bhdfja and Ddya~ 
tattwa .” See Pyar attJut Darpana (2nd Ed.) pp. 97 and 149. 
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poses allowable by the Hindd Law. He finds that the zur-i-peshgee 
made by the husband of the widow, the common ancestor of the 
parties, Khoob Lall, was paid off by the widow ; that the arddh of 
Khoob Lall was performed by her ; that the marriage expenses of 
Bal Koonwur, daughter of Khoob Lall, were provided by the widow ; 
that the maintenance of the other plaintiffs was also provided for 
by the widow as well as the marriage of their children ; and that all 
the disbursements on the above accounts had to be provided for by 
loans raised by the widow from the defendants. He also found that 
the plaintiffs are living in commensality with the widow and are 
colluding with her in order to render her acts not binding upon 
them beyond her life-time. The first Court shows very distinctly 
that in the litigation which took place between the widow and the 
ticca-dar, Rewut Sahoo, the widow had to institute proceedings in the 
Fouzdary Court before she could get rid of the ticcadar ; that these 
proceedings were appealed to the Sessions J udge, and that the widow 
did not get possession except on the footing that she was first to re- 
pay the amount of the sur-i-peshgee advanced by the ticcadar-, 
then there was a suit in the Civil Court by the ticcadar against the 
widow, although that suit was dismissed ; and he found also that the 
widow had herself to sue the ticcadar in the Civil Court, and that 
there were expenses incurred by the widow on that account, and al- 
though she got her costs in that suit still there were many expenses 
incurred in excess of the costs which the Court awarded to her. 

This elaborate and careful decision of the first Court is disposed 
of by the Lower Appellate Court, a Uahomedan Officer, in as many 
words as there are pages in the first Court’s decision. 

The Subordinate J udge finds that because the widow got her 
costs in the litigation with the ticcadar awarded to her, it is absurd 
to say that she incurred any costs of her own in those suits. He also 
finds that any other necessity has not been proved because the Moon- 
siff had proceeded on imaginary grounds. We fail to see how the 
MoonsifFs grounds are imaginary, for he proceeds ou grounds admitt- 
ed by the Hindu law to be grounds of necessity for such alienations, 
namely, the arddh. of the widow’s husband, the marriage of his 
daughter, the maintenance of his grandsons, and the payments of 
the husband’s debts. All these grounds are acknowledged by the 
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Hindfi law as legitimate causes for raising money by a widow, and 
they have been found to be proved by the first Court. 

The decision of the Subordinate Judge is so unsatisfactory that 
we take the case out of his hands and remand it to the Judge to 
be tried as an appeal from the Moonsiffs decision. Costs to follow 
the result. — S. W. R., Yol. XVI, p. 52. 

Expenses incurred by the widow of a Hindfi for the marriage 
of a daughter are recoverable from his estate. — Preag-narain v. 
Ajodhya Persaud and others. — Sel. S. D. A. Rep. Vol. VII, p. 51 3. 

Hindfi Law doe3 not regard “ pious purposes” as tho only “ ne- 
cessary purposes” which justify alienation of inherited property by 
Hindfi ladies. Self maintenance, discharge of just debts, protection 
or preservation of the estate, may be regarded as such “ necessary 
purposes" also. — Soorjoo Persaud v. Rajah, Krishna Persaud Baha- 
door Sahie. — N. W. R. Vol. I, Part I, p. 49. 

A widow may alienate houses and real property inherited from 
her husband, provided it be for paying his debts or defraying his 
funeral expenses, or for any other good and religious object, but al- 
ways with the reservation of any rights possessed by any other 
persons in the same. — Lukmee-ram. and others v. Kkooshalee and 
another. — Borr. Rep. Vol. I, p. 412. — Mori. Dig. Vol. I, p. 285. 


Pbivt Council.* — The \ lth and 12 th of December, 1867. 

Cavaly Vencata Narrainapah, Appellant; 

And the Collector of Masulipatam, Respondent. 

A, made advances to a Hindfi widow in possession, which were secured by a mortgage 
on the immovable estate of her late husband, and the advances were applied by her 
to purposes for which she had power by the Hindu law to charge or alienate her 
Husband's estate, without his heirs' consent. Held, that A, was entitled as against 
the Crown, who took the estate by escheat on the death of the widow for want of 
heirs, to possession of the estate under the mortgage, as security for the amount 
advanced and interest, subject to the equity of redemption by the Crown. 


* Present Members of the J udicial Committee . — The Master of the Rolls ( The 
Right Hon. Lord Romilly), the Right Hon. Sir James William Colvile, the Right Hon. 
Sir Edward Vaughan Williams, and the Right Hon. Sir Richard Torin Kiudersley. 
Assessor : — The Right Hon. Sir Lawrence Peel. 
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This is the third appeal to Her Majesty in Council in this un- 
fortunate case. On the first it was determined that the Crown, 
which is represented by the Respondent, was entitled to the zemin- 
dary iu question by escheat, subject to whatever interest the Appel- 
lant might have acquired therein by virtue of the transactions 
between his late father and Veregondah Lutchmi-devammah, the 
widow of the last zemindar. The order in Council made on the 
second appeal, which bore date the Cth of January, 1862, amongst 
other things, declared, that the Crown, taking by escheat, had the 
same right to impeach the alienation of the widow which the next 
heirs of the husband (if such there had been) would have had; 
and that the Appellant, then the Respondent, was entitled to a 
charge upon the estate, and to be paid and satisfied thereout, the 
full amount of all such of the advances ( if any ) made by his 
father to the widow, as were made for purposes for which, according 
to the Hindu law, she would have been entitled to alienate the es- 
tate against the next heirs of her husband, in so far as she had no 
other estate of her husband to answer such purposes,— -and by the 
same order the cause was remitted to the Sudder Dewanny Adawlut 
of Madras. 

The High Court sent down the issues so directed for trial in 
the Zillah Court. The judgment of the Civil Judge (Mr. Elliot) 
states very carefully the facts which he found to have been proved 
before him, and came to the following conclusions : — First, that the 
alienation by the widow was for legal purposes sanctioned by the 
Hindu law, and that the right of the Crown, as next heir of the 
husband, was, therefore, actually defeated by the Razi-namah ; se- 
condly, that the sums due for such advances amounted iu April, 1838, 
to Rs. 48,614-13-6, the balance of the account then adjusted and 
settled ; and thirdly, that the zemindar, the late husband of the 
widow, died possessed of no property available for any purpose, save 
and except the estate in dispute, which at his death was not unin- 
cumbered. 

The decree of the High Court made on appeal from this judg- 
ment, declared that the right of the Crown to take by escheat was 
not defeated by the Razi-namah ; that from the death of the zemin- 
dar in 1810 up to 1813 advances were made to the widow by the 
Appellant’s father for purposes for which, according to the Hindfi 
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law, the widow would have been entitled to charge or alienate the 
estate as against the next heirs of the husband. 

Against this decree the present appeal has beeu brought; and 
their Lordships have now only to inquire what facts must be taken 
to have been proved on the trial of the issues directed by Her 
Majesty's Order in Council of the 6th of January, 1862, and what 
conclusions ought to be deduced from them. 

That the zemindar, the husband of the widow, died in debt, 
and left little or nothing except the zemindary in question, is un- 
disputed. It seems to be also admitted that the gross annual reve- 
nue of the zemindary was on the average, little, if at all, in excess of 
Rs. 10,000, that the Pcishkush, or Government revenue, was up- 
wards of Rs. 4,000, and that the balance was not much more than 
would cover the zemindary and other expenditure of the widow. 
The probability, therefore, of her getting out of debt, if sho ever 
found herself in debt to a considerable amouut, was exceedingly 
small. 

Again, it is proved, that the pecuniary transactions between the 
late zemindar and the uncle and father of the Appellant ( who were 
first cousins of his wife ) began before the year 1804. If this be 
so, we have it established that in 1810, when the widow came into 
possession, her late husband was indebted to the Appellant’s uncle, 
Kavali Seethiah, in a sum exceeding Rs. 20,000, and that she had 
to borrow from him a further sum amounting to about Rs. 3,200, in 
order to defray the expenses of her husband’s obsequies, and perhaps 
also for other purposes. That the debt so due to Kavali Seethiah was 
transferred to the Respondent’s father on the 15th of April, 1811, 
is proved by Exhibit, No. XVI. 

The High Court has held, that the only other advance estab- 
lished to their satisfaction is that of Rs. 1,033-3-3, paid for Feishkush 
in 1828. And their Lordships will accept that finding as correct, 
though there is undoubtedly some evidence of other advances of the 
like nature. 

The widow is shown to have succeeded to the zemindary, en- 
cumbered with debts which she had no means of discharging, ex- 
cept the income ; that is admitted to have been in ordinary years 
little more than sufficient to pay the Government revenue, and pro- 
vide for the expenses of her establishment and family, 

Vol. II. 40 
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They do not agree with the finding of the Ziilali Judge, that 
the title of the Crown was absolutely defeated by the Rasi-narruth 
of the 5th April, 1841. They do not think that the Crown is bound 
by that document, or by the judgmeut of the 20th of March, 1839, 
on which it was founded. 

The result is, that their Lordships must humbly recommend Her 
Majesty to reverse the decree of the High Court, and to declare, 
that ou the 20th of April, 1838, there was due from the widow to 
the father of the Appellant in respect of advances for which she would 
have been entitled to alienate the estate, as against the next heirs 
of her husband, if such there had been, the sum of Rs. 48,611-13-6 ; 
that sum was duly charged upon the estate by the mortgage of 
the 20th of April, 1838 ; and that accordingly the Appellant is now 
entitled to hold the zemindary- against the Crown as a security for 
so much of the said sum and of the interest thereon as now remains 
unpaid. This declaration is fatal to the Respondent’s claim to im- 
mediate possession of the zemindary ; but it will leave an equity of 
redemption in the Crown. — Moore’s India Appeals, Vol. XI, p. 619. 


Calcutta, S. D. A . — Tice loth of July, 1847. 

Mussummat Oma Chowdhurain and Gopi-nath Roy, Appellants, 

versus 

Mussummat Indra-Mani Chowdhurain and others. 

A Hindu widow can alienate lauds to pay her husband's debts without consent of 
heirs, aud such sale even without possession is valid. 

Plaintiffs declare that they succeeded in getting a decree against 
Subhaddra’s husbaud Jiban-Krishna Babu, for Rupees 57,599-7-5, 
that after his demise she, iu lieu of that debt, executed a bill of 
sale on the 17th Ashar 1249, and sold certain estates of her husband, 
which defendants, on the pretext of benaoxi deeds alleged to have 
been executed by Jiban-Krishna in their favor, withhold from plain- 
tiffs, plaintiffs pray, therefore, for possession and ivasilat. 

In appeal, several pleas were urged for Appellants, of which 
the third is, that the sale to them, on which plaintiffs claim, is illc- 
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gal according to Hindu law ; tlie widow, who sold to them, having 
no power to alienate property inherited from her husbaud. Fourth, 
the sale, with respect to the two properties in question, is illegal, 
because the seller was not in possession. Fifth, the decree for the 
amount of which the estates were sold, was collusive, and conse- 
quently the sale is invalid. Sixth, the sale and gift of Appellants 
were bond fide real transactions, and not fictitious, aud therefore 
should be upheld. 

On the part of respondents it was argued that, the sale having 
been made to pay her husband’s debts, by the widow, was perfectly 
legal. The parties were Hindus, and according to the Shdstra, a 
sale even without possession is valid. There was no collusion. The 
plaintiffs had obtained a decree against the widow's husband, which 
he appealed aud died. The widow then withdrew the appeals aud 
sold the estate to avoid heavier liabilities from continuing to contest 
the demand. Aud that the sale aud gift of Appellants have beeu 
clearly fictitious and fraudulent to evade demands, and therefore 
were properly declared invalid by the Principal Sudder Ameen. 

On the third plea, the following question was put to the pandit 
of the Court: * Have Hindu widows the power to alienate the whole 
of the landed property inherited from their husbands, for payment 
of their husband's debts, without the consent of the next heirs to 
the said property, relatives of the husbaud 1 

To which the pandit answered : A Hindu woman, who has in- 
herited the property left by her husband, may alienate the whole of 
it to pay his debts, because, so inheriting her husband’s property, 
she is bound to pay his debts.” 

The pandit refers for his authority to Narada Muni, as stated 
in the Digest of Jagan-ndtha, and to be found in Colebrooke’s tran- 
slation, ( pp. 315 and 316, volume I.) ‘If the assets of the hus- 
band have been received by the wife, she must pay the debts.' And 
again : ‘and so must a debt be paid by a childless widow, who has 
accepted the care of the assets, even though she have not accepted 
the burden of the debts, for she is successor to the estate.’* 

The fourth plea is utterly untenable under the Hiudu law, as 
is evident from the whole tenor of the law on rescission of sale, laid 

* This however is not the translation of the text of Niirada Muni, bat of Jsgan- 
mitha’s comment thereon. See Caleb. Dig. Vol. I pp. 315, 318. 
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down in the Digest of Jagan-n&tha, especially the two texts of N4- 
rada cited therein ( pp. 317 and 318, volume II, Colcbrooke's tran- 
slation,) “when a vendible thing, sold for a just price, is not deli- 
vered to the purchaser, this is called non-delivery of a thing sold, a 
title of a judicial procedure.” And again: “He then, who having 
sold vendible property for a just price, delivers it not to the buyer 
shall be compelled, if it be immovable, to pay for any subsequent 
damage, as the loss of a crop or the like ; and, if movable, for the 
use and profits of it." Here are express penalties for non-delivery 
but not a word about invalidity on that account. 

The fifth plea is one which cannot be adduced by Appellants, 
as they are not heirs, and cannot call in question the propriety and 
honesty of the acts of the widow. 

The Court, therefore, deeming the claim of the Respondents va- 
lid, and the sale aud gift of Appellants fictitious, dismiss the appeal 
with full costs, and affirm the decision of the Lower Court. — Sel. S. 
D. A. R. Vol. VII, p. 354. 


Calcutta, S. D. A. — The 21s< of June, 1848. 

Preag Nakain, Appellant, 
versus 

Ajodhya-Persaud and others, Respondents. 


The expenses incurred by the widow of a Hindu for the marriage of a daughter are 
recoverable from his estate. 


This case, instituted by the Appellant in Zillah Patna on the 
second June 1843, was admitted to special appeal, on the 10th 
November 184G, under the following certificate recorded by Mr. 
Charles Tucker : — 

‘ One Sanik Ram died leaving a widow, Juddo Bunsee Koonwur, 
and one uutnarried daughter Parbuttee. The widow borrowed some 
money from the plaintiff to defray the expense attending the mar- 
riage of this daughter. 

‘ On instituting a suit for the recovery of the amount agaiust 
the widow and nephews of Sanik Ram, who succeeded to his estate, 
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the lower Courts refused to givo a decree against the estate of Sanik 
Ram, but confined their award to the widow personally, and any pro- 
perty she might possess in her own right. 

‘ The marriage of unmarried daughters is one of the objects for 
which the Hindu law allows a widow to alienate a portion of her 
deceased husband’s estate ; consequently, a debt contracted for this 
purpose, should be a charge on the estate of the deceased, and not 
on the widow personally. Special appeal admitted on these grounds.’ 

By the Court (Mr. Tucker, Sir R. Barlow, and Mr. Hawkins : ) 

With reference to what is set forth in the above certificate, we 
amend the decisions of both the lower Courts, and decree against the 
estate of Sanik Ram against which the Appellaut is at liberty to 
take out execution in satisfaction of this decree. — Sel. S. D. A. Rep. 
Vol. VII, p. 513 (New Ed. p. 602 ). 

By the Mit&kshard law alienation without consent of heirs being 
unlawful but under necessity, a transfer by mortgage, made to clear 
off old debts and pay for a marriage, was held to have been under 
sufficient urgent case . — Sheo Suhae Singh and others v. Qobind 
Roy and others. — S. D. A. Decis. for 1859, p. 376. 

Sale of a portion of her deceased husband’s property by a Hindd 
widow, ostensively to pay his debts, and to defray other expeuses 
for which the Hindft law permits alienation by a widow, upheld on 
proof as regards some of the debts — and on presumption as regards 
the others, that they were incurred by the husband, — and in the 
absence of proof, that the sale proceeds were otherwise appropriated. 

The purchaser is not required to prove actual appropriation of 
the proceeds to the ostensible purpose . — Baboo Hurrish Chunder 

Roy v. Nund Lall Dutt and after his death Gobind Chunder Dutt. 

8. D. A. Decis. for 1852, p. 259. 

A sale by a lliudii for a just debt, made in conformity with the 
Hindu law, and with the consent of the reversioner may be valid, al- 
though the debt creating the necessity for the sale was a debt not 

of the ancestor’s time, but of the widow’s own contracting. Shoo- 

bhankuree Dossee for self and as guardian of Gopaul Chunder Bose, 
minor, v. Cliand-monce Dossee aud others. — S. W. R. Vol. VII, p. 335. 

A widow is liable under a decree for ancestral debts . — Sitaram 
Dey v. Ranee Prosunno-moyee Debia. — S. W. R Vol. IV, p. 38. 
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Madras, H. C.—The 27 th of June 1863. 

Nama-sivAya Chetti versus Siva-gAmi, and others. 

The widow of an undivided Hindu has no right to aell hie property for jiayment of hi* 
debt*, even though it be self-acquired.* 

Judgment : — This was a suit by the plaintiff as an undivided 
brother of the second defendant, and of the deceased husband of the 
first defendant, to recover two-thirds share of a house said to have 
been illegally sold by the first defendant to the third. 

The lower Courts upheld the sale in question, and dismissed the 
plaintiff's claim, on the ground that the house was the self-acquired 
property of the first defendant’s husband, and that the sale was 
made by the widow, the first defendant, for the purpose of paying 
her husband’s debts. 

We consider it clear that the ground on which the lower Courts 
have decided this case are untenable in point of law. The brothers 
being undivided, it is manifest that on the death of one of their 
number the widow had no right to deal with his property whether 
self-acquired or not ;* and the sale is consequently invalid. — Mad. 
H. C. Rep. Vol. I, p. 374. 

A widow has full power over the effects of her husband so long as 
she does not contract a second marriage. And where a widow had 
appropriated such property to the payment of the debts of her deceased 
husband, and to the expenses incidental to his funeral rites, through 
the instrumentality of the mukaddanis or Patels of their cast, pre- 
viously to her contracting a second marriage, and the heir of her 
deceased husband claiming the property from the Mukaddams, as 
reverting to him on her contracting a second marriage, was non-suit- 
ed, as it was shown by them that the property had been legally ap- 
plied as aforesaid by the directions of the widow, and it did not ap- 
pear to have remained in their hands, or to have expended for their 
use. Bhoola Khoosha v. Shiv-lall Kooher and others. — Borr. Rep. 
Vol. II, p. 264. Vide Mori. ( New Series ) Dig. Vol. I, p. 585. 


* This decision seems to be opposed to the foregoing decisions, especially the Privy 
Council's Decision in Katama Natchear v. Itajah of Siva-gunga which is quite in accord- 
ance with Hindti law. See ante p, 244. 
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A sale by a Hindu widow of land inherited by her from her 
husband is valid only when made of necessity, and for certain pur- 
poses. — Ranga-swami Ayyangdr v. Vanjulatdmmal and others. — 
Mad. H. C. R. Vol. I, p. 28. 


Calcutta, S. D. A.— The 7th of Apiil, 1859. 

H. T. Raikes and A. Sconce Esq., Judges, and G. Lock Esq., 
Officiating Judge. 

Sbee Nath Roy ( plaintiff) Appellant, 
versus 

Ruttun-mala Chowdhrain and others ( Defendants) Respondents. 

This case was admitted to special appeal by Messrs. 

C. B. Trevor and H. V. Bay ley. 


The subject of this suit is the validity of a talookdarct pottah granted by tbs mother 
of plaintiff, a Hindi! widow, before she had adopted the plaintiff. 

Both the lower Court* affirmed the pottah, and dismissed the suit ; and a special appeal 
having been admitted on two grounds, it was held with reference to the second, that 
the danger of losing the whole estate by a sale for arrears of revenue, and the limit- 
ted and encumbered resources of the widow, which together were held to justify the 
widow in seeking relief by the creation of the defendant’s tatoolc , furnish grounds of 
legal necessity within the contemplation of the law. 

The plaintiff alleges that Unnopoorna, his adoptive mother, 
granted to the defendant a Meerasee talookdaree pottah dated 13th 
of Assaurh B. S., but that he now sues to set it aside as invalid 
under the Hindi! law. 

The Principal Sudder Ameen and the Judge have held that the 
transfer was valid under the Hindi! law. 

Raikes J . — The Judge’s finding is, that the loan to the widow 
benefited the heir, who succeeded her, by saving the estate, and that 
the lease is valid, as no other resources are shown to have been 
available. 

Elberling in his treatise on inheritance, has collated all the 
authorities on this subject, and at page 73, Section CLXV, he refers 
to them. “ The widow is in her right as wife entitled to enjoy the 
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property of her deceased husband, and as heir is bound to apply it for 
his spiritual benefit. Geueraliy she can uot make gifts of or sell, or 
mortgage, the property, because, after her death, the property is to 
go to the next heir of her husbaud. When a sale or mortgage be- 
comes necessary for any iudispensable duty, religious or secular, or 
for her maintenance, it is valid, because duties must be performed, 
and she has a right to her maintenance out of the property.” 

Doubtless, for obvious reasons, the Hindu law could not speci- 
fically provide for a case of Government sale ; but it is not consistent 
with Hindu law that the widow should passively allow the estate 
of her husband to be swept away, when the sacrifice of a small por- 
tion of it would preserve the greater part, and the act of sale or 
mortgage would apparently come within the line of seculiar duty 
imposed upon her, and render valid any such alienation indepen- 
dent of the precedent mismanagement which may have caused the 
necessity. If, then, the alienation be in proportion to the Govern- 
ment demand, and the lender be able to show that he used due 
caution in ascertaining the apparent truth of the representations 
made to him regarding the jeopardy of the estate, there seems 
nothing in the spirit of the Hindu law to prevent the recognition of 
his rights against the successors to the property. 

As to the point that the defendant was bound to show that the 
adverse seasons, or some inevitable calamity, had exhausted the pro- 
perty and brought it to the hammer, as the only legal ground on 
which a charge of this nature on the property can be made valid 
under the Hindu law, J do not find that in the precedents quoted 
from any judicial ruling on the point ; nor do they profess to give 
the precise authority under the Hindfi law which inculcates this 
peculiar doctrine. I would rather say that no such general rule should 
be laid down, but that, when a mortgagee seeks to enforce his lien 
against property in the hands of the heir under circumstances like 
the present, he must prove that the representations which induced 
him to advance his money, disclosed such a state of facts as showed 
that the maintenance of the widow was dependent on the preserva- 
tion of the estate, or that the performance of some duty enjoined 
by the Hindu law justified the alienation. 

For the above reasons I decline to interfere with the Judge’s 
decision, and would reject this special appeal, with costs. 
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Loch J. said : — “ A Hindi! widow, having the power to adopt, 
but not having adopted, sold part of tho hereditary property to 
obtain funds to pay the Government revenue due from the estate, 
and thereby preserved it from public sale. She afterwards adopted 
the plaintiff, who now seeks to set aside the above sale on the 
ground that his adoptive mother, having, at the time of the sale, 
only a life-interest in the property, had no power to alienate; that 
a sale by a Hindi! widow is only valid in cases of necessity pre- 
scribed by the Hindi! law ; that the present was not snch a necessity 
as justified the alienation. 

The decision of the Privy Council, in the case of Hunooman 
Persaud Pandey, has materially altered the position of a mortgagee 
or vendee from a Hindu widow. It has relieved him from much 
responsibility, and only requires him to have acted in good faith, 
and to have been satisfied in the existence of an immediate neces- 
sity for the money at the time of his transaction with the widow. 
Iu the case quoted above, it is urged that the widow had adopted 
a son ; but the mortgagee’s or vendee’s position and responsibility 
do not rest upon the position of the widow, but on the fact of a 
necessity then existing, and on his own good faith in the transaction. 
The chief point, therefore, to be looked to, in all those cases, ap- 
pears to be the necessity under which the sale is alleged to have 
been made, and the conduct of the purchaser. The private sale 
or mortgage, by a widow, of part of an estate, to save the remain- 
der from a revenue sale for arrears to Government, is an act not 
contemplated by the Hindti law ; but it is admitted that, under 
certain circumstances the widow is justified in making such a sale. 
In the present case we find that the Judge considers that a neces- 
sity which rendered the sale justifiable did exist. From the evidence 
before him, he finds that the late proprietor died in embarrassed 
circumstances ; that plaintiff, when he came of age, was, owing to 
his embarrassed circumstances, also obliged to contract a loan, show- 
ing thereby that the resources of the estate were insufficient for 
the support of the family, or had been diverted into other channels, 
such as the payment of debts. He finds that the danger to the 
estate by Government sale, which was advertised to take place on a 
date close at hand, was imminent; and that, owing to this private 
sale of a part of the property, the remainder of the estate was 
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saved, the arrears of Government revenue having been paid up 
from the purchase money obtained from the vendee. There is 
nothing illegal in this finding. I would therefore confirm the order 
of the Lower Court, and dismiss the appeal, with costs.” 

Mr. Sconce also affirmed the Lower Court’s decision. 

S. D. A. Rep. for 1859, p. 421. 


Calcutta, H. C. A.— The 10 th of January, 1868. 

Present : 

The Hon’ble Sir Barnes Peacock, Kt., Chief Justice, and the 
Hon’ble Dwarka-nauth Mitter, Judge. 

Phool Chund Lat. i. (Defendant) Appellant, 
versus 

Rughoo-buns Suhaye (Plaintiff) Respondent 

In * suit by reversioners to set aside a deed of sale by a Hindi! widow of part of her 
husband’s estate on the ground that the money which it was necessary to raise could 
have been raised by other means ; it was held that if the widow sold a larger por- 
tion of the estate than was necessary to raise the amount which the law authorized 
her to raise, the sale would not be absolutely void as against the reversioners, who 
could only set it aside by paying the amount which the widow was ontitled to raise 
with interest. 

Held also that, if a widow elects to sell when it would be more beneficial to mortgage, 
the sale cannot be set aside as against the purchaser if the widow and the purchaser 
are both acting honestly. 

Peacock, C. J. — This is a suit brought by the plaintiff against 
the widow of Nursing Suhaye, deceased, who was a cousin of the 
plaintiff, the plaintiff and Nursing Suhaye being the sons of two 
brothers. Nursing having died without male issue, the plaintiff’s 
claims under the Mit&kshaiA Law to be the reversionary heir of 
Nursing upon the death of his widow, and the suit is brought for 
determination of right of inheritance by setting aside several deeds 
of sale by the widow of various parts of her deceased husband’s 
estate, one of which is the subject matter of this appeal. 

If there were any necessity, such as the Hindu Law warranted, 
for a sale of part of the property, and the widow sold a larger por- 
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tion of the estate than was necessary to raise the amount which the 
law authorized her to raise, it appears to me that the sale would not 
be absolutely void as against the reversioners, but that they could 
only set it aside upon paying that amount which the widow was 
entitled to raise with interest ; and if the widow was not authorized 
to sell any part of the estate because it would have been more bene- 
ficial for the reversioners that she should raise the amount by mort- 
gage instead of sale, I am of opinion that the reversioners could 
not set aside the deed of sale without placing the purchaser in the 
same position as that in which he would have been if the widow 
bad mortgaged instead of selling. 

The widow takes a widow’s estate by inheritance from her 
husband. It is not absolute for all purposes, and it is not merely 
an estate for life ; but she takes the estate of her husband for the 
benefit of her deceased husband, which includes her own mainten- 
ance and the performance of her religious duties, rather than for 
the benefit of those who may become the heirs of her husband 
upon her death. It is unnecessary in this case to determine whether 
in any case a widow is bound to mortgage. My impression is, that 
if a widow elects to sell when it would be more beneficial to mort- 
gage, the sale could not be set aside as against the purchaser, if the 
widow and the purchaser are both acting honestly. It must be 
remarked that if a widow were bound to mortgage, the interest of 
the money raised by mortgage must be paid out of the estate, and 
thus the income of the widow would necessarily be reduced for the 
benefit of the reversionary heirs. 

The plaintiff in this case brought his action in the life-time of 
the widow, and she was one of the defendants. The death of the 
widow pending the suit could not alter the nature and object of the 
suit itself, and, therefore, we must see what the plaintiff asked for 
as against the widow and the purchaser. 

It is very unlikely that the plaintiffs, when they commenced this 
suit, would have been willing to pay to the purchaser out of their own 
pocket any amount which the widow might have been authorized to 
raise, because even if they did so, and the deeds were set aside, they 
would not have been entitled to the estate during the widow’s life-time, 
and probably might never have been entitled to it at all ; for it was 
only in the event of their surviving the widow that they would have 
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been entitled to the inheritance. They ask to determine the right 
of inheritance by setting aside the deeds, and they allege that those 
deeds were improperly executed, not because there was no necessity 
to raise any money, but because the money, which was requisite, 
could have been raised by other means. 

If they had asked to have their own right of inheritance de- 
clared, they would have been premature, because it might happen 
that they would not survive the widow. 

Under these circumstances, it appears to me that the only ques- 
tion for the consideration of the Court is, whether the deeds were 
absolutely void upon the ground that the widow ought to have 
raised the money, which was required, by other means than by selling 
a portion of the estate. 

Now, it appears that, with regard to the deed now under 
consideration, a portion of the purchase money was raised for the 
purpose of paying Government revenue, a portion to pay off a debt 
incurred for the purpose of performing her husband’s Shradh, a 
portion to pay off a debt contracted to defray the funeral ceremonies 
of her husband, and a portion to pay off a decree which had been 
obtained against her husband. It appears to me that the widow 
was not committing waste by selling a portion of the estate to raise 
those sums, and that the purchaser was justified in advancing his 
money upon the representations of the widow that she considered 
it necessary to raise those monies by selling, instead of raising the 
monies either upon the security of the estate by mortgage or in 
any other way. 

I am of opinion that the widow was not bound to borrow the 
money by mortgaging the estate, and thus necessarily reducing the 
income to which she was entitled duriug her life-time for the main- 
tenance of herself and her daughter, for the performance, if she 
thought necessary, of pilgrimage, and for other proper and necessary 
religious duties. 

The suit is not brought to set aside the deeds upon putting the 
purchaser in the same position as that in which he would have been, 
if he had advanced the money upon a mortgage of the estate instead 
of paying it to the widow as the price of his purchase. If the 
decree of the J udge is right, and the deeds are to be absolutely set 
aside, and the heirs are to be entitled to take back the estate from 
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the purchaser because it has been sold instead of being mortgaged, 
then the reversionary heirs are entitled to benefit by an honest 
mistake of the widow { for no fraud is imputed to her, ) in consider- 
ing that it was better to sell than to mortgage. 

We think that the decree of the Judge must be set aside, and 
the decree of the Lower Court dismissing the suit, must be affirmed. 
The Appellant will be entitled to the costs of this appeal, and to 
his costs in the Lower Appellate Court. — W. R. Vol. IX, page 107. 

There is no rule of Hindd law which compels a widow alie- 
nating any portion of her husband’s property to have recourse to a 
mortgage, instead of to a sale, to raise funds for her maintenance.* 
The question whether she has exceeded her powers or not, depends 
upon the necessities of the case. — Nubo-koomar Haidar v. Bhabo- 
sundaree Dame. — B. L. Rep. Yol. Ill, A. C. 375. 

A, a Hindll widow, sued for possession of an estate, and ob- 
tained a decree in her favor for a share of it, with a reservation that 
she was to have only a life interest in such share, without authority 
to sell any portion of it ; the remainder of her claim being dismissed, 
she had to pay costs on that portion. A, wanting money partly for 
the purpose of paying these costs, and partly for her own use, sold 
the share to B. B, never got possession of the share, and sued C, 
and D, A’s heirs, for the return of the purchase-money, understand- 
ing that A, was not empowered to sell the estate. The Court held, 
that the necessity of borrowing money on the part of A, was made 
out only so far as the costs of the former suit and a sum for her 
maintenance ; and that as she borrowed a larger sum than was re- 
quired, the sale was invalid, and the purchase-money became a debt 
due from A ; but they considered B’s claim to be good against C and 
D, only for that portion of the debt incurred by A, for the benefit 
of the estate and for her own maintenance, and decreed such portion 
accordingly with interest . — Mussummat Wuzeerun v. Ragobind 
Rae and another. — S. D. A. Decis. for 1840, p. 40. — Mori. Dig. 
N. S. Vol. I, pp. 180 & 181. 

Sale by a Hindti widow of her husband’s estate, under legal 
necessity, cannot be set aside upon payment of the amount which 
it was necessary for the widow to raise, or in the proportion which 

* S«o however the D&ya bhdga. 


Digitized Jjy Google 



32G 


PRECEDENTS OF 


[Book n. 


that sum bears to the amount for which the estate was sold. — Sugee- 
run Begum v. Juddoo-buns Suhaye and others. — S. W. R. Yol. IX, 
page 284. 


Calcutta, S. D. A. — The 1st of February 1826. 
Ram-chander Sarma versus Ganga-gobind Banerjea. 

Ganga-gobind Banerjea sued to recover possession of his deceas- 
ed brother’s estate, 7 annas of which were sold, and 9 annas were 
made over in gift by the deceased’s widow. The Zilla Judge finding 
from the Vyavastha submitted by the pandit, that the sale, made by 
the widow, of a 7 anna share of her late husband’s estate was valid, 
but that the gift of the 9 anna share was illegal, passed a decree 
awarding to the plaintiff possession of the 9 anna portion, which 
defendant Ram-chander was directed to relinquish. This decree 
was affirmed by the Provincial Court. The Sudder Court held that 
the widow of a Hindd, who died without issue, has the power of 
making a gift of a portion ( from one to three sixteenths ) of her 
late husband’s property for his spiritual benefit ; but such not ap- 
pearing to the Court to have been the object of the gift in the pre- 
sent instance, the claim of the donee was disallowed, and the Lower 
Court’s judgment was affirmed. 

The principal part of the Vyavastha, given in the above case and 
according to which tire case was decided, is as follows : — “ A widow 
having succeeded to the property of her deceased husband has the 
power of alienating by sale so much of such property (and no 
more ) as may be necessary for the payment of debts contracted by 
him, for her own subsistence, for the support of her husband’s fami- 
ly, and for the performance of his exequial rites. She may likewise 
make a gift proportioned to the extent of her late husband’s pro- 
perty for the benefit of his soul. And if these objects (viz., pay- 
ment of debts, expenses of Sradha, &c., ) caunot be effected with- 
out the sale of all the property she has the power of disposing of the 
whole of it But she is not permitted to alienate by ( gift or ) sale 
the whole or even a part of the property solely at the suggestion of 
her own will or pleasure. — S. D. A. Rep. Vol. IV, p. 117 (New Ed.) 
page 147. 
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Calcutta, H. C. A. — The 20th of September 1869. 

Present : 

The Hon’ble W. Markby and F. A. Glover, Judges. 

Tarinee Churn Gangooly and others, (Plaintiffs) Appellants, 

versus 

Watson & Co. (Defendants) Respondents. 

Where a widow, who is under age, is properly represented in a suit, the matter stands 
precisely as if she were of ago and acted on her own behalf : and as representative 
of the entire estate, involving the interests of her deceased husband and her minor 
son, she has the same control with respect to compromise as she has with respect to 
the assertion of rights and appeal against an adverse decision.* 

Markby, J - — This was a suit brought to recover possession of 
a share of two zemiudaries called Pergunnah Bogree and Turuf 
Behala, under the following circumstances : — 

These zemindaries belonged to a family of Mookerjees. At 
some time prior to the year 1243, that family consisted of three 
brothers and three sisters, and on a partition the Bogree Pergunnah 
became vested in two of the brothers, Shumboo Chunder and Ram 
Narain, jointly, in equal shares, while Turuf Behala became vested 
in Shib Chunder alone. Shumboo Chunder died leaving a widow 
and several children, namely, Juggut Chunder, Pran Chunder, 
Mohesh Chunder, Hurish Chunder, Kalee Chunder, and Sreeman 
Chunder. Pran Chunder died in 1247, leaving a widow, Brohtno 
Moyee, and a daughter Dukhina who married the plaintiff Tarinee 
Churn Gangoolee, and by him had two sons Chinta Monee and 
Oma Monee. Oma Monee is dead and is represented by his father 
Tarinee Churn. Chinta Monee and Tarinee Churn are plaintiffs in 
this suit ; and it is not disputed that by inheritance a 2 annas 13 
gundas 1 cowree 1 krant share in the two zamindaries is vested in 
these two plaintiffs. 

In the year 1246, the creditors under the decree obtained up- 
on the loan to Ram Narain, attached and sold Ram Narain’s share 
of the Bogree Pergunnah zemindaree, and the creditors themselves, 
amongst whom one was Prau Chunder, the father of Dukhina, 
became the purchasers of the property at the auction sale. 

* The above abstract is not perfectly correct : see the main decision. 
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In the year 1255 the purchasers at the execution sale brought 
a suit in the Mofussil against Messrs. Watsons and other persons, 
the object of which was to get rid of the putnee pottah grauted by 
Ham Naraiu to Watsons and others on the ground that they were 
collusive transactions intended to defraud creditors and to get pos- 
session of the property. 

The Principal Sudder Ameen (Mr. Mackay) who heard the 
suit, gave the plaintiffs a decree for possession of 8 annas of Bogree 
Pergunnah, declaring the pottabs to be invalid. 

Messrs. Watsons appealed, and on the 27th Assar 1257 (10th 
July 1850) a compromise was entered into by Robert Watson for 
himself and as representing the estate of John Watson who had 
died during this litigation. The compromise is contained in two 
documents in the form of pottah aud kubooleut. The pottah is 
granted by Juggut Chuuder, Mohesh Chunder, aud Sreeman Cbun- 
der on their own behalf ; by Juggut Chunder and Mohesh Chuuder 
“as guardians on behalf of Kalee Chunder Mookerjee, deceased, and 
Sreemutty Dukhina Debee,” she being then a minor ; by Mohesh 
Chunder as agent on behalf of the minor sons of his brother Hurrish 
Chunder; and by Sreemutty Soudaminee Debee, the mother of 
Kalee Chunder. The corresponding kubooleut is executed by Ro- 
bert Watson “ for self and as Administrator of John Watson." 

The plaintiffs, Tarinee Churn and Chinta Monee, prior to this 
suit granted a putnee talook of all their share in the two Zeminda- 
ries to Lucbmee-put Sing Roy, who joins in this as plaintiff. 

It is admitted that by her subsequent acts Dukhina Debee so 
far recognized this conveyance as to make it binding on herself, but 
it is contended that it has no operation whatever upon the interests 
of Tarinee Churn and Chinta Monee whose interests cannot be 
alienated by the acts of the widow except under special circums- 
tances of necessity, which here do not exist. 

The argument is good if the view of the facts be correct, but 
wo think the view is not correct. A great deal will depend on 
whether or no Dukhina Debee was properly represented in the suit 
before the Principal Sudder Ameen. If, as we think, we ought now 
to presume, she was properly represented, then we think the matter 
stands precisely as if Dukhina Debee had been of age and had acted 
on her own behalf, and we think it would be a wholly erroneous 
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view of the transaction to look upon it simply as an alienation by 
her of an interest of which she was in possession. We consider that 
both before and after the decree in the Principal Sudder Ameen’s 
Court, she, and therefore those who represented her, had full power 
to compromise the suit. 

If she had chosen never to assert her right, her children would 
bare been barred by the statute of limitations (9 Weekly Reporter, 
5l>5, F. B.), surely then she could enter into a compromise before 
suit brought. If the decision of the Principal Sudder Ameen had 
been adverse, and Dukhina had not appealed, the decision would 
have been binding on her children ( 9 Moore’s Indian Appeals, page 
404).* Surely she could then have compromised. If the decision 
of the Principal Sudder Ameen had been reversed by the Sudder 
Court and she had not then appealed to the Privy Council, her 
children would have been equally bound, aud in that case also she 
could clearly have compromised. It seems to us much more reason- 
able to hold that as representative of the entire estate in the litiga- 
tion, she has the same control with respect to compromise as she has 
with respect to the assertion of rights and with respect to appeal 
against an adverse decision. 

But even were we to suppose the compromise to be invalid, 
aud that the Principal Sudder Ameen’s decree stands, the decision 
of the Full Bench in 9 Weekly Reporter decides that no new cause 
of action accrues to the heir after the death of the widow : the only 
cause of action which ever existed has been asserted by the widow, 
aud she obtained a decree thereon. The plaintiffs Tarinee Churn 
and Chinta Monee could therefore, at most, be entitled to execute 
that decree. This is not what they are now attempting to do ; nor 
could they do so, for the same decision demonstrates that they 
would be barred here also. 

Again, suppose that Dukhina was not properly represented in 
the litigation in the Court of the Principal Sudder Ameen. Those 
proceedings must then, so far as the present plaintiffs are concerned, 
be wiped altogether out of consideration, and how does the matter 
stand ?— Precisely as the matter stood in the case before the Full 
Bench. The plaintiffs are heirs after a widow who had not asserted 

* The Advocate-General tv. Uxiee Surnomoyee, 1 W. R., 14. 

You II. 42 
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ber rights. More than 12 years Lave elapsed since their cause of 
action accrued, and they are therefore barred. — S. W. R. Vol. XII, 
c. r. p. 413. 

A compromise by which a Hindu widow gives up all her rights 
in her husbaud’s estate, reserving only a life-interest in a part of it, 
cannot but be regarded as an alienation, and is not binding against 
reversioners . — M ussummat Indro Kooer and others v. Shaik Burkui 
and others. — S. W. R. Vol. XIV, p. 146. 

A reversioner is not bound by any compromise effected by the 
widow, and, therefore, limitation will not run against him from the 
date of the compromise, but of the death of the widow. 

Calcutta High Court Decis. for 1862, p. 477. 


Champerty — Alienation by a Hindu IVidow. 

A Hindu widow as the heiress of her husband sued his four 
surviving brothers, who retained the enjoyment of the whole joint 
estate, for the recovery of her share. While the suit was pending, on 
the 24th April 1859, she entered into an agreement with the defen- 
dant G., by which, after reciting the nature of her claim, and stating 
that she was too poor to prosecute it, she assigned to him all she 
might be entitled to receive from the joint-estate in right of her 
deceased husband, together with all interest and accumulations 
thereon, and all advantage to be derived from the suit about to be 
instituted by the defendant G., and she appointed him her attorney 
to institute and carry on any suit in her name for recovering her 
right and share in the property : it being agreed that he should 
retain one moiety of what might be recovered absolutely for his own 
benefit as remuneration, and out of the other moiety should repay 
himself such sums as he might from time to time have advanced or 
paid for her maintenance, with interest at 12 per cent, per annum, 
and also all such sums and costs as he might from time to tune 
have advanced or been put to in carrying on the suits with 12 per 
cent, per annum, and should pay over the residue to the widow her- 
self. Subsequently that suit was withdrawn. 
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In May 1859, the widow, by G., filed a fresh bill against her 
husband’s surviving brothers for recovery of her husband’s share iu 
the estate together with accumulations ; and in August 1801, obtain- 
ed a decree for a large sum of money out of the joint estate, — “the 
whole to be enjoyed by her as a Hindd widow in the manner pres- 
cribed by Hindd law.” By a deed dated November 14th 1860, G. 
assigned his interest under the assignment of April 1859, to II. S. 
the defendant. 

In a suit brought on the 22nd February 1866, by the reversion- 
ary heirs of the husband in the Court of the Principal Sudder 
Ameen of Hooghly against the widow, G., and H. S., the last one of 
whom alone resided in Calcutta; which suit was ou the 23rd of April 
1866, removed into the High Court, on the application of G., and 
H. S. ; it was prayed that the agreement of April 1859, and all sub- 
assigntneuts that might have been made be set aside as void, and 
that the mouey should be paid into Court aud kept there during the 
life of the widow defendant for the benefit of the reversionary heirs 
and in order to prevent waste. 

Held, in appeal, by Peacock, C. J., and Macpherson, J. — That 
the suit could be maintained for the relief sought, and for the pro- 
tection of the property. 

That the deed of the 4th April 1859, so far as it relates to the 
moiety of the property assigned to the defendant G., absolutely, was 
not binding on the plaintiffs or on the persons who upon the death 
of the widow may succeed to the property of her deceased husband. 
Though not void ou the ground of champerty it was au unconscion- 
able bargain, and a speculative, if not a gambling, contract, and there 
was no necessity for such an alienation by the widow. But so far 
as regards the assignment of the moiety as security for the advances 
and expenses which G., or his assigns might reasonably and properly 
make or incur for the maintenance of the widow for carrying on the 
necessary proceedings to enforce her rights, with 12 per cent., in- 
terest on such advances, it is not void, but created a charge upon 
that moiety which was binding upon the reversionary heirs of the 
husband to the extent of such advances and expenses. There was 
legal necessity for such charge and it affected the moiety both of 
principal and accumulations. 
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Held, by Macpherson, J. — That accumulations are not the same 
as income, and cannot bo dealt with by a Hindfi widow as such ; 
they should be treated in the same way as the corpus of the estate. 

The agreement of April 1859 was void by English law as being 
a mere gambling transaction, and contrary to public policy and il- 
legal. — Grose and another (Defendants) v. Amirta-moyi Dasi 
(Plaintiff). — B. L. Rep. Vol. IV, o. c., p. 1. 


Privy Council. — The 10th of July 1840. 

[ Present : 

Lord Brougham, Mr. Justice Bosanquet, Sir H. Jenner, Dr. LushingtoD, 
and Sir E. H. East. 

On Appeal from the Sudder Dewanny Adawlut of Bengal. 
Keerut Sing, versus Koolahul Sing, and others. 

A childless widow Ranee has no power to alienate her deceased husband’s property as 
against his collateral heirs by a wuMccyut-namah or deed of gift. 

Dr. Lvshington. — This appeal is preferred against three decrees 
of the Court of Sudder Adawlut, bearing date the 19th of January 
1825, confirming three decrees, made by the Provincial Court of 
Patna on the 19th of February 1823. The property involved in 
these suits appears to be very considerable, and on the death of the 
last possessor, the Ranee, the widow of Juswant Sing, became the 
subject of litigation, and gave rise to the three suits already men- 
tioned. 

It is not necessary to enter into the particulars of these suits 
further than to say that the respondents claimed in various propor- 
tions the whole property as heirs of the Rajah last in possession. 
The present appellant, Keerut Sing, claims this Zemindary upon 
several grounds : first, by virtue of a ivasseeyut-namah or deed from 
the Ranee, the widow of the Rajah Juswant Sing, the last proprietor, 
who died in possession of the property. This deed bears date the 
5th of July 1813, the Ranee having died herself on the 26th 
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of October 1818. Secondly, tlie Appellant alleges himself to be a 
relation of the late Rajah, though not, as was admitted at the bar, 
the nearest relative. Thirdly, he claims as in possession, denying 
that the respondents, the plaintiffs in the Court below, have made 
out their title. Both Courts have pronounced against his claim, and 
in favor of the respondents. 

It may be expedient in the first instance to examine his title 
under the alleged deed ; because, if the deed were validly executed 
by a person having legal authority so to dispose of the property, all 
other questions would be unnecessary ; and in considering the title 
preferred under the deed, the power of the Ranee so to dispose of 
the property is obviously the first consideration ; for if that question 
be deter mined in the negative, none can arise as to the execution. 

Then, as to the power of the Ranee to dispose of the property, 
assuming Keerut Sing to be a near relation of her deceased husband ; 
this question was put by the Court to the pundits, and answered 
decidedly in the negative ; that will appear by the reference to the 
Appendix, folio 212. 

There does not appear to be the least reason to doubt that this 
answer is a true exposition of the law which must govern the claims 
of all parties to the property. It is in comformity with the law, as 
laid down and acted upon in former cases. 

This doctrine, too, is recognized by the Judge of the Provincial 
Court, Appendix, page 225, and also in his judgment of the 19th of 
February 1823; and this decree is affirmed by the Judge of the 
Sudder Dewanny Adawlut, on the 19th of January 1825, but with- 
out stating the law particularly. 

As we are all of opinion that the law has been correctly laid 
down, and that the Ranee had no power to execute a deed of this 
tenor, all the title on behalf of the appellant, as founded on this deed, 
necessarily falls to the ground ; and in this view all questions as 
to the execution of the deed require no consideration. But as a title, 
on the footing of possession, has been set up, we have not deemed 
it right wholly to pass by the question of execution. 

Keerut Sing had been the Mookhtar or general Attorney of the 
deceased Ranee, and employed confidentially by her. 

We think that there is no sufficient ground for holding that the; 
appellant was a bona fide possessor by reason of this deed. 
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Under these circumstances, we intend to affirm the decrees of 
the Court below. There are, in point of fact, it may be said, three 
decrees of the inferior Court and three decrees of the superior 
Court ; for all the suits seem to have been considered as one com- 
bined suit. Their Lordships think it right not only to affirm these 
decrees appealed from, but also with costs. They do not think it 
necessary to enter more particularly into the evidence, inasmuch as 
they affirm these decrees ; but they are of opinion, looking at all 
the circumstances attending the taking possession of this property, 
and the manner in which the deed is alleged to have been obtained, 
that it is their duty to affirm the decrees with costs, and to discou- 
rage such attempts to take property from the right heirs by doubtful 
deeds of gift, and erroneous assertions of heirship. 

Decrees affirmed with costs. Sutherland’s Privy Council Judg- 
ments, pp. 96 — 98. Moor. Ind. app. Vol. II, p. 331. 

Suit to declare invalid certain alienations of her husband’s estate 
made by a Hindi widow, decreed by the lower Court, and decree 
affirmed in appeal on the merits of the case, there being no proof on 
the record to show that the alienation was made on account of the 
debts due by the widow’s husband or for any other purpose sanc- 
tioned by Hindi law. — Goberdhun Singh v. Sheo Sunken Singh.— 
S. D. A. Decis. for 1857, p. 401. 

Held, that no legal necessity was made out to admit of the child- 
less Hindi widow in this case creating a putnee talook and appro- 
priating the premium derived from assigning, in putnee, the property, 
in which she had but a restricted life interest. — Mr. R Larmour, 
Manager of the Bengal Indigo Company v. Mussummat Tripoora 
Soonderee Dassee and others. — S. D. A. Decis. for 1859, p. 567. 

The burden of proving property (the subject of a gift by a 
Hindi widow) to be stri-dhun rests with those claiming under her. 
A deed of alienation by a childless Hindi widow of her late 
husband’s property is not good against any one, unless made either 
with the consent of the immediate heirs, or under one of those exi- 
gencies which give a widow a power of sale. — Sreemutty Chunder 
Monee Dossee v. Joy-kissen Sircar. — S. W. R. Vol. I, p. 107. 
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Sales of property made by her for the payment of a Hiudd 
widow’s debts either arising fron litigation or other cause, or for the 
payment of the Government revenue, unless in this latter case the 
necessity for the estate arise from draught, or other such cause, are 
invalid under Hindd law, and especially in cases in which the widow 
has an ample maintenance. — Ilufeez-un-nessa Begum v. Radha 
Binode Misser.* — S. D. A. Rep. for 1856, p. 595. 

A sale made by a widow to the prejudice of a son adopted by 
her under her late husband's authority is iuvalid, unless made under 
circumstances of inevitable necessity, even should the sale be made 
previously to the adoption . — Ranee Kishen-munee v. Rajah Oodwunt 
Singh and another. — Sel. S. D. A. Rep. Vol. Ill, p. 228. 


Calcutta, H. C. — The 13 th of Februamj 1867. 


Present. 

The Hon’ble H. V. Bayley and Shumbhoo-nath Pundit, Judges. 


Raj Ch under Deb Biswas (Plaintiff) Appellant, 
versus 

Sheeshoo Ram Deb and others (Defendants) Respondents. 


According to Hindu Law, the Srddh of a mother is not a legal necessity, as that of the 
father is, to justify a sale by a daughter to the prejudice of the daughter's son. 

Pundit J . — The special appellant represents the rights of a 
daughter’s son. 

The special Appellant further argues that, of the three neces- 
sities for sale by the daughter pleaded by the defendant, and founded 
by the lower Appellate Court in his favor as proved, one, viz., the 
Srddh of the mother is not a legal necessity, as that of the father 
is, to justify the sale by the daughter to the prejudice of the 
daughter’s son. 


* This case is given in txlento in the Vyavaithd Durpana ( 2nd Ed. ) p. 78. 
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We agree with the lower Appellate Court iu its view of the 
Hindti Law. Accordingly we reject the Special Appeal* — S. W. 
Rep. Vol. VII, p. 146. 

Calcutta, H. C. — The 2nd of December 1864. 

Present : 

The Hon’ble C. Steer and E. Jackson, Puisne Judges. 

Huro Mohun Audhikaree (Plaintiff) Appellant, 
versus 

Sree mutty Auluck Monee Dossee and others, (Defendants) 
Respondents. 

A pilgrimage to Benares is not a legal necessity to justify a sale by a Hindi widow. 

In this suit a sale by a Hindu widow has been set aside by the 
lower Appellate Court as made without legal necessity. It is said 
on special appeal that that necessity is apparent on the face of the 
deed of sale, and, on the Judge’s judgment; the alleged necessity 
was the widow’s maintenance, and to enable her to go to Benares. 
The Judge finds that the proceeds of the estate were sufficient for 
purposes of maintenance, and that there was no necessity for any 
pilgrimage to Benares. We quite agree with him, and dismiss this 
appeal with costs.— S. W. Rep. Vol. I, c. r. p. 252. 

Calcutta, H. C. — The 29 th of August 1864. 

The Hon’ble Skumbhoo-nath Pundit and Q, Campbell, Puisne 

Judges. 

Kartick Chunder Chuckerbutty, (Defendant,) Appellant, 

versus 

Gour Mohun Roy, (Plaintiff,) Respondent. 

A Hindu widow cannot endow an idol with her husband’s property or a portion thereof 

to the detriment of the reversioners. 

• Here by the word 1 mother’ is meant not the late owner’s mother, but his daughter* 
mother, whose trddh expenses also ought to be defrayed from her husband’s estate, as he 
himself wa a bound to perform her trddh in the event of her dying before him without a 
son. 
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In this cade the question is whether a widow can endow an idol 
with Her husband’s property, ora portion thereof, to the detriment 
of the reversioners. Appellant, claiming to hold the property as 
custodian of the Idol, contends that such a dedication is for the 
benefit of the deceased husband's soul, and therefore valid under 
Hindu law. But we think that even under the Hindfi Text Books 
he has failed to show any sufficient authority for his contention. 
He refers to Shama-ckurn’s book, page 61, where we find a quotation 
to this effect : “ For the purpose of raisiug her husband to a region 

of bliss, a wife may give away property left by him.” But iu 
another passage, quoted in the maiu text of the same page, we find 
“great benefit is done to a departed soul by paying his debts, by 
bestowing his daughter in marriage, and supporting his family : in- 
deed if these duties be neglected, he is doomed to hell.” Nothing 
is said of such a duty as endowing an Idol : from this we rather 
gather that the fulfilment of the moral and religious duties of the 
deceased are those by which he is to be raised to bliss, not a dedica- 
tion by the widow of the nature of that under which the special 
appellant claims, which, under any circumstances, could only be sup- 
posed to conduce to the spiritual benefit of the widow herself,* (who 
made the gift without her husband’s consent). We dismiss the 
appeal with costs. — S. W. R. VoL I, c. r. p. 48. 


Calcutta, S. D. A . — The 5th of September, 1842. 

Bungsee Dhuk Hajra, Appellant, 
versus 

Thakoor Pyrag Singh, Respondent. 

A Hindi female in poaaeaaion of property inherited from her husband, in which aha h id 
» life-interest, contracted debts entirely personal, and for purposes of her own. Held 
that her husband's heirs, on whom the estate devolved at her death, are not respon- 
sible for her debts, which can be recovered, not from the property left by her hus- 
band, but only from her separate property. 

The Plaint set forth that Mussummat Ruttun Koomaree Thako- 
rain, Zemindar of Turuf Unwa, Pjergunnah Bandra, borrowed from 
the plaintiff a sum of 376 Rupees, : »on execution of a bond, but died 
* See, however, ante, p, 807 and the Main Book. 

Vol. II. 48 
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before repayment After her death, her property devolved in suc- 
cession to Sooruj-narain Singh and the respondent The debt not 
having been repaid, the plaintiff sues the latter, who is nowin 
possession of the estate. 

The defendant replied, that his grandfather, Gopal Singh 
Thakoor, had two sons, viz., Chunder-mohun Singh and Sooruj-narain 
Singh, the father of the defendant. Chunder-mohun, as the eldest 
son, inherited his father’s estate, and, dying childless, was succeeded 
by his brother, Sooruj-narain. Mussummat Ruttun Koomaree Thako- 
rain, the widow of Chunder-mohun, brought an action against Sooruj- 
narain for recovery of the estate left by her husband. A decree 
was passed which awarded to her possession of the property during 
her life-time, but without power to alienate it ; and further provided, 
that on her death the estate should devolve on Sooruj-narain. On 
obtaining possession, Ruttun Koomaree made various attempts to 
. alienate portions of the property. On this, the defendant’s father 
presented a petition to the J udge of the Civil Court of J angle Jle- 
hals, stating the fact, and praying that measures might be taken to 
protect his interests. This took place in 1243, two years before the 
date of the bond under which the plaintiff sues. A proclamation 
was issued strictly prohibiting any alienation of the property, eicept 
for payment of arrears of Government revenue. The plaintiff there- 
fore can have no claims against the property in which Mussummat 
Ruttun Koomaree had only a life-interest, or against those who have 
succeeded to it as heirs to her husband. This was a personal debt 
incurred by Mussummat Ruttun Koomaree, and can be recovered only 
from her separate property. 

The Principal Assistant (stationed at Manbhoom) dismissed 
the claim ; and his decision, on appeal, was confirmed by the Agent 
to the Governor-General. 

A special appeal was then admitted by the Sudder Dewanny 
Adawlut. 

By the Court, Mr. A. Dick : — “ The defendant is not the heir 
of Ruttun Koomaree, but of her husband ; the debt was personal 
to her, and cannot be levied from the heirs of her husband, or from 
the property left by him. I would confirm the decrees of the Lower 
Courts ; but, with reference to the admission of a special appeal in 
the case, wish for the opinion of another J udge.” 
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Mr. Lee Warner referred to the pundit of the Court for au 
opinion as to whether, if a woman in possession of her husband '3 
estate to borrow money, and on her death the property devolve on 
her husband’s heirs, they are responsible for the debt incurred by 
her. The pundit replied that they are responsible if the money was 
borrowed for any purpose of the nature of that under which the 
woman was authorized by the law to alienate a portion of the pro- 
perty, — such as to pay her husband’s debts, or perform his funeral 
obsequies, — but not otherwise. On the receipt of this opinion, Mr. 
Lee Warner, concurring with Mr. Dick that the debt incurred by 
Mussummat Ruttun Koomaree was entirely of a personal nature, 
and in no way connected with her husband, passed final orders con- 
firming the decrees of the Lower Courts. — Sel. S. D. A. Rep. Vol. 
VII, p. 114 (New Ed. p. 133). 

By the Hindi! Law a widow is allowed, during her life-time, to 
make the fullest use of the usufruct of her husband's estate ; but 
whatever part she leaves behind at her death becomes the property 
of the next heir of her deceased husband, and is not liable for her 
personal debts, unless such debts have been contracted under legal 
necessity for the benefit of the estate. — Chundrabulee Debea ( object- 
or ) Appellant, v. Mr. Brody ( Decree-holder ) Respondent.— S. W. 
Rep. Vol. IX, p. 584. 

Held that a personal decree against a widow does not bind her 
husband’s estate. Shah-zadah Mohummnd Raheemoodeen petitioner. 
Ranee Prosunno-moyee Debea opposite party.— S. D. A. Decis. for 
1850, p. 358. 

A decree against a widow in temporary possession for a debt 
arising out of her own neglect of duty, is not binding on all persons 
who take the estate in succession to her. A sale made in execution 
of such decree passes on more than the widow's personal interest. — 
Brij Bhoolcun Loll Awastee v. Mohadeo Dobey. — S. W. R. Vol. XVII, 
c. r., page 422. 

A debt incurred on her own account by a widow of a member 
of a Hindfi family, holding joint and undivided property, is not re- 
coverable from the joint-estate, but from the widow personally, or 
from her separate property. — Mussummat Sootee Koonwur for self 
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and her minor son Nunil-kishore Singh, Appellant v. Punnoo Roy, 
Respondent. — Sel. S. D. A. Rep. VoL VI, p. 154s (New Ed. 183.) 


Calcutta S. D. A . — The 18 th of December, 1811. 

Hem-chand Mujoomdar, Appellant, 
verms 

Mussummat Tara-munee and Muss cm mat Rai-munee, 
Respondents. 

S, tho wife of B, deceased, executed a deed of relinquishment to H, acknowledging 
and confirming an alleged transfer by B, of his estate to li, in payment of a debt 
Claim by T, and R, the mother and daughter of B, to possession of the estate during tte 
life-time of S, disallowed, but it not appearing in proof that B had transferred his 
estate to H, or had died indebted to him, the deed ruled not to predude the rights of 
the other heirs of B, after the death of S ; * a wife not having the power, under the 
Hindu law, of alienating (except for special causes) the estate devolving to her co 
her husband’s death. 

This was an action brought by Mussummat Tara-munee against 
Hem-chand, the appellant, her deceased husband's nephew, for tba 
recovery of a 9 ana share of Kismut Palara and other talookdary 

lands. 

The Court of Sudder Dewanny Adawlut admitted tbe appeal, 
on consideration of the insufficiency of the proceedings of the Pro- 
vincial Court; and the erroneous adjudgment of possession to Tara- 
munee, who was obviously not tbe legal heir of Bhyro-chaod, his 
wife and daughter surviving. 

o o 

Rai-munee ( the daughter of Bhyro-chand ) was, on her peti- 
tion admitted as joint respondent with Tara-munee. 

In answer to a reference by tbe Court, the Hindu law officers 
gave a vyavastlid to the following effect : “ If the proprietor of a 

landed estate die, leaving a grandmother, mother, step-mother, wife, 
unmarried daughter, and son of his father's uncle, his wife succeeds 
to the sole possession of the estate; but she cannot, without sufficient 

* Here for convenience’s sake tho initial letters use<l in the marginal note of the 
original, are, except B which fdrrned the initial of Bhyroor Bhyrob, changed respectively 
into the initials of the names of the different parties ; viz., A, is changed into S, C into 
H, D, In to T, and E, into R. 


Digitized by Google 



Chap, u. ] 


WIDOW'S SUCCESSION, &c. 


341 


cause, or the consent of the above mentioned relations, transfer the 
property by gift or sale. The widow may transfer the real and per- 
sonal estate of Her deceased husbaud in discharge of his debts, if the 
amount of the debt exceed or equal the value of the estate, but if the 
value of the estate exceed the amount of the debt, the widow is only 
entitled to sell such part as may suffice to cover the debt. In order 
to render such sale by the widow valid, the debt must be proved by 
documentary evidence, or the testimony of witnesses ; the declaration 
of the widow herself, whether she state that the debt was acknow- 
ledged by her husband, or merely herself acknowledge the justice of 
the debt, not being admissible. If, in the present case, the widow have 
transferred her deceased husband’s estate iu payment of bis just 
debts and the creditor under such sale obtain possession of the 
estate, the other heirs of the deceased are not entitled to set 
aside the sale by payment of the debt : but if, ou judicial inves- 
tigation, it be proved that the value of the estate exceeded the 
amouut of the debt, the Court may pass such decision as they 
judge equitable. Debts incurred by any member of a family living 
jointly, on account of auy private concern, are exclusively demand- 
able from that person, and his heirs, and not from the other 
members of the family ; lastly, although the la-davee in question 
was not in itself sufficient to convey to the appellaut the proprietary 
right in the lands, yet, if it were established by evidence ( as stated 
in the document iu question), that the husbaud of Sooruj-muunee 
had verbally made over bis share of the joint estate to Hem-chand 
in payment of his debt, then Hem-cbaud is entitled to the lands in 
question, aud his right thereto would uot be precluded, although it 
should appear that the value of the lands in question exceeded the 
amount of the debt, in payment of which they were so transferred.” 
On consideration of the evidence taken on these points, the 
Court ( present J. H. Harriugton and J. Stuart ) were of opinion, 
that there was no sufficient proof either of Bhyro-chand having 
incurred the debt on whieh the deed of relinquishment ( la-davee ) 
was grounded, or of his having, in his life-time, made over the lands 
iu question to tho appellant. A final decree was therefore passed, 
ameuding the decree of the Provincial Court, as far as it went to give 
possession to Tara-munee ; and providing that, after the death of 
Sooruj-munoe, the deed of relinquishment executed by her should 
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not operate to preclude the right of the other surviving heirs of 
Bhyro-chaud. — Sel. S. D. A. R. Vol. I. p. 359 (New Ed. 481.) 

The existence of a debt, the liquidation of which is provided by 
lease of ancestral property, is no justification for alienation of such 
property by a Hiudd widow during her life tenancy. — Tiluck Ray and 
others v. Phoolman Roy and others.— S. W. R. Vol. VII, p. 450. 

In the case of alienation by a Hindfi widow, the mere fact that 
a sale ishtehar proved to have been issued about the time of transfer, 
is not evidence of necessity. — Nand Coomar Mondol and others v. 
Oaetra Dosaee and others. — S. W. R. Vol. VI, p. 323. 

The payment of a time-barred debt of her deceased husband 
is not a valid cause for the absolute alienation by a Hindfi widow 
of her deceased husband's immovable estate. — Milgirappa bin Sul- 
bappa Teli v. Shivappa bin Erappa. — Bom. H. C. Rept. Vol. VI, 
page, 270. 

The consent of the then reversionary heir to a sale by a Hindfi 
widow, though not binding evidence on the present heir, is strong 
presumption of the existence of necessity at the time of sale, to 
be rebutted only by proof of fraud or collusion, or of the absence of 
necessity.— Kalee-mohun Deb Roy v. Dhununjoy Shaha and others. 
S. W. R. Vol. VI, p. 51. 


Calcutta High Court. 


Present : 

The Hon’ble SirBarne3 Peacock, Kt., Chief Justice, and the 
Hon’ble A. S. Raikes, H. V. Bayley, F. B. Kemp, and 
L. S. Jackson, Puisne Judges. 

Oases No. 79, 84, 201, and 210 of 1862 and Nos. 78 and 84 of 1862. 

Case No. 79. 

Musst. Gobindo-mani Dasi. (Plaintiff) Appellant, 
versus 

Sham-lal Basak and others (Defendants) Respondents. 
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A conveyance by a Hindi widow for other than allowable cause*, of property which has 
descended to her from ber husband, is not an act of waste which destroys the 
widow's estate and vests the property in the reversionary heirs, and the conveyance 
is binding during the widow's life. 

The reversionary heirs will not be precluded even during the life of the widow from com- 
mencing a suit to declare that the conveyance was executed for causes not allowable, 
and is, therefore, not binding beyond the widow's life, nor will the reversionary heirs 
be deprived, during the widow's life, of their remedy against the grantee to prevent 
waste or destruction of the property, whether movable or immovable. 


The question, which was referred for the consideration of a full 
Bench in these appeals, is whether a conveyance by a Hindfi widow 
of immovable property which she takes by descent from her husband, 
is valid during the widow’s life, if the conveyance is made for causes 
other than those allowed by the Hiudd law ; and if not, whether the 
reversionary heirs of the husband can interfere by suit to cause the 
property to be delivered up to themselves or to the widow. 

The case has been very fully and elaborately argued on both 
sides. The principal authorities on the subject are collected in the 
V-yavasthd Darpana, a very useful book upon Hindfi law, by Baboo 
Shama-Churn Sircar. 

Katy&na says : — 

"Let the childless widow, preserving unsullied the bed of her 
lord and abiding with her venerable protector, enjoy the property, 
restraining herself until her death. After her, let the heirs take it.’’ 
(Colebrooke’s) Da, bkd Chap. XI, Section I, para 56. 

Again : — 

“ The widow is only to enjoy her husband’s estate. She is not 
competent to make a gift, mortgage, or sale of it." {Idem.) 

In Colebrooke’s Digest, Yol. Ill, p. 465, it is said : — 

“ It fully appears that the widow's disposal of her husband’s 
property at pleasure, otherwise than by the simple use of it or by 
donation for the benefit of the lord, i3 invalid.” 

Sir William Macnaghten, a very great authority, appears to 
have been of opinion that a gift or conveyance by a widow other 
than for allowable cause, was void, not only as against reversionary 
heirs of the husband, but also as against herself. ( See Macnaghten’s 
Hindu law, Yol. I, pages 19 & 20.) 
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In the case of Doe dem. Banerjea versus Banerjea, the plaintiff 
was non-suited. The decision turned upon another point and is no 
authority upon the question now under consideration, but it is im- 
portant as containing the opinion which was delivered to East, C, J., 
by Macnaghten, J., drawn up by his son Sir William Macnaghton. 

The opinion was as follows 

“ If a widow make a sale in perpetuity of her husband’s landed 
property, by a deed to that effect, the purchaser, as she had no right 
to make the sale, will not be benefited by it, nor will he be entitled, 
in virtue of it, to the interest which the widow has in the estate. 
This is founded upon the principle of the sale being without owner- 
ship, which reuders it void, ab initio, and not, as I before thought, 
upon the principle of a greater interest being conveyed by the deed 
than the widow was competent to grant. The Pandits, whom I 
have to-day consulted, agree in saying that, if one of four brothers 
make a deed of sale of the whole patrimonial property, it will hold 
good, as far as his share is concerned, because the sale creates owner- 
ship in the purchaser, and not the deed, which is only proof of the 
sale, and may be taken to prove it, as far as will serve that purpose, 
though invalid with respect to the conveyance of the property of 
the other brothers, it is valid against himself, and is proof of his 
intention. Not so in a deed made by a widow : she has no unlimit- 
ed proprietary right over any part of her husband’s property, but 
merely a general usufructuary right over the whole indiscriminately. 
It is clear, therefore, that she cannot convey the whole in perpetuity, 
but the deed by which she conveys is void, ab-initio , as to the 
sale : nor can it convey the interest which she possesses, which ( in- 
dependently of its not being transferable ) is an interest of a totally 
different nature 'from that of proprietary right.” (2nd Motley's 
Digest, p: loo.) 

The opinion that the purchaser would not be entitled- during 
the widow’s life was founded upon the principle, that she had n6 
proprietary right over any part of her husband’s property, but mere- 
ly a general usufructuary right over the whole indiscriminately, and 
that the sale being without ownership was void, ab-initio, by the 
Hindfi law. The opinion of Sir William Macuaghteu was fouuded 
upon the same principle, upon which -he also gave his opinion, in the 
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same case that sale of a father’s property by a son during the father's 
lime-time was void, ab-initio, upon the ground that it was a sale 
without ownership and was therefore not binding, after the father's 
death, upon tho son, who succeeded to the property as his father's 
heir. Sir William Macnaghten appears to have considered that the 
widow had no greater right in an estate which she takes by descent 
from her husband, than a son has in the estate of his father during 
his father's life* time. 

This, however, is not the case. In Qolack-mani Delta versus 
Digamber Dey (Sup. November 15th, 1852,) the Court said:— 

“No part of the entire interest, when the widow takes by in- 
heritance, is in suspense or abeyance in any way, nor is there a 
reversion on a life estate, but the whole interest is in the widow. 
When she takes as heir under the Hindi? law, she is ranked in all 
treaties a heir. Sir Fraucis Macnaghten treats her estate rightly as 
anomalous, and other writers treat it as coming to her as heir ; there- 
fore, when they term it also a life estate, they mean that expression 
in a sense different from that of a pure and mere life estate.” (Mac- 
pherson on Mortgages, 3rd Edition, page 25.) 

The Court goes on to say : — 

“It has been invariably considered for many years that the wi- 
dow fully represents the estate ; and it is also the settled law, that 
adverse possession which bars her, bars the heir also after her, which 
would not be the case if she were a mere tenant for life as known 
to the English law,” (Idem. p. 27.) 

See also the case of KasM-ndth Bas&k and another versus Hara- 
sundari Ddsi and another, in the Privy Council, 24th June, 1826, 
(Clerke’s Reports, p. 91, and Montriou’s Cases of Hindu law, p. 495) 
from which it would seem that the widow takes more than a life 
estate. See also Jddu-mani Debt versus Sdroda-prasanna Moo- 
ktrjea (1 Boulnois’ Reports, p. 129; Macpherson on Mortgages, 3rd 
Edition, p. 28.) 

In 6 Moore’s Indiau Appeals, p. 433, Hari-dds Dutt versus 
Srimati Apurva Ddsi, it was held that the title of a widow to her 
husband's property, though a restricted one, was not in the nature 
of a trust 

Yol. n. « 
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There are some decisions in the Sudder Court in which it has 
been held that the conveyance does not operate as against the widow 
during her life-time. There are others in which the conveyance has 
been allowed to operate against her during her life-time. 

Iu Hem-chander Mozumddr versus Tard-mani ( 18th December, 
1811, S. D. A. Report, Vol. I, page 359,*) it was declared by the de- 
cree that a deed executed by the widow should not, after her death, 
operate to preclude the right of the surviving heirs, leaving it to 
operate during her life-time. 

In Krishna-gobinda Sen versus 6angd-ndrayan Sircar, 
the Supreme Court declared a decided opinion that a widow bad no 
right, other than for allowable causes, to make any grant of her in- 
terest iu the estate which could endure beyond her own life. (Sir 
F. Macnaghten’s Cons. Hindd law, page 19.) 

Iu the case of Rdmdnaada Mukhopddhyd versus Ram - 
krishna Butt {Idem, pages 19 and 20,) it was admitted by all the 
Judges of the Supreme Court that the grant which was made by a 
widow of property inherited from her husband, and which, it clearly 
appeared, was not made for benefit of her husband's soul, was good 
for her life. 

In Kdshi-ndth Basdk and auother versus Hara-sundarC Dad 
and auother, in the Privy Council, to which we have already referred, 
Lord Gifford, after reviewing the opinions of the different Pandits, 
observes : — 

“ The result, as it appears to me, of these different opinions, is 
this : that they all agree, as I have already stated, that the widow 
Hara-sundari D&si is entitled to absolute possession ; that she has, 
for certain purposes, a clear authority to dispose of her husband’s 
property ; she may do it for religious purposes, including dowry to 
a daughter, and making gifts and donations to the husband’s family; 
but they differ in this : the Court Pandits say that if she alienates 
the property for other purposes, without the consent of the husband’s 
relations, it would be invalid ; the others say that, though she would 
incur moral blame, if applied for purposes not allowed, yet the act 
would be valid as against the relations of the husband ; iu that res- 
pect the four pandits differ from the pandits of the Court, founding 


* Ante, page 340. 
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tlieir opiuion upon the doctrines contained in the Ratna-kara and 
Chinta-mani which were not overruled by the Ddya-bhaga and 
Ddya-tattwa.’' ( Vyavastha Darpana page 133. First Edition.) 

It appears also from the same judgment that two other pandits 
were examined, and were asked whether they agreed with, or differ- 
ed from, tho opinions of the Court pandits. Their answer was : — 

“We agree upon all points with the opiuious given by the 
Court pandits yesterday, with this exception •: they yesterday stated 
that gifts of movable aud immovable property made by a widow, for 
Other thau allowable causes, were not valid agaiust herself or the 
next heir of her husband. We agree with them that such gifts are 
not valid as against the uext heir of her husbaud ; but we say that 
they are valid as against the widow who could not reclaim them, 
whereas the heir is entitled to do so.” ( Idem. ) 

In Fulton’s Reports, page 73, Kdii-chdiid Dntt versus Moore 
and others, Ryan C. J., says : — 

“ That a grant made by a widow for her own life is good, has 
been decided in this Court.’’ 

Upon the whole, after considering all the cases upon the sub- 
ject, we are of opiuion that a conveyance by a Hindu widow, for 
other thau allowable causes, of property which has descended to her 
from her husband, is uot an act of waste which destroys the widow’s 
estate and vests the property in the reversiouary heirs, and that the 
conveyance is binding during the widow’s life. The reversionary 
heirs are not, after her death, buuud by the conveyance; but they 
are uot entitled, during her life-time, to recover the property either 
for their own or for the use of the widow, or to compel the restora- 
tion of it to her. If the widow iu any case be imposed upon aud 
induced to execute a conveyance by fraud, the conveyance will, in 
such case, as. in all other cases of fraud, be void. 

It has been urged that the reversionary heirs may be prejudiced 
if they cannot sue for the property during the widow’s life, for after 
her death it may be difficult to procure the necessary evidence to 
show that the conveyance was executed for causes not allowable; and 
that, in the case of movable property, such as money or valuable 
securities, irreparable injury may be done to the reversionary heirs 
by the grantees making away with the property during the widow’s 
life, or in the case of immovable property, by committing waste. 
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But our decision will not preclude the reversionary heirs, even du- 
ring the life-time of the widow, from commencing a suit to declare 
that the conveyance was executed for causes not allowable, and is 
therefore not binding beyond the widow’s life. Nor will it deprive 
the reversionary heirs, during the life of the widow, of their remedy 
against the grantee to prevent waste or destruction of the property, 
whether movable or immovable in the event of their making out a 
sufficient case to justify the interference of the Court. — Full Bench 
Reports of the Calcutta High Court from 1862 — 1868, page 48. 
Sutherland’s Full Beuch Reports, page 165. 


Calcutta H. C. A — The 20 (h of May, 1869. 

Present : 

The Hon’ble Sir Barnes Peacock, Kt., Chief Justice, and the 
Hou’ble F. A. Glover, Judge. 

Ram Monohur Singh and others (Plaintiffs) Appellants, 
versus 

Kooldeep Narain Singh and another (Defendants) Respondents. 

A reversionary heir haa no right to set aside a deed of sale executed by a Biodd 
widow during her lifetime. 

A reversionary heir is subject to all rights which exist against the property in cons#* 
quence of acts done by, or decrees obtained against, the ancestor. 

Peacock, C. J . — This is a suit to set aside a deed of sale execu- 
ted by a widow upon the ground that there was no necessity. The 
suit is brought by a reversionary heir in the widow's life-time, but 
a reversionary heir has no right to set aside a deed iu the widow’s 
life-time, because if the deed is set aside, it destroys the purchaser’s 
right even during the widow’s life-time. But the grounds upon 
which it is said that there was no necessity fail, even if this had 
been a suit merely to declare that the deed was not binding upon 
the reversionary heir. 

The first ground of necessity was a decree obtained against the 
widow’s husband in his life-time. The reversionary heir says that 
he is not bound by that decree, that it ought to have been proved 
as against him that there was a good cause of action against the 
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husband ; but there can be no doubt that the reversionary heir is 
subject to all rights which exist against the property in conse- 
quence of acts done by the ancestor or decrees obtained against him. 
If the decree had been executed, a portion of the estate might have 
been sold The widow in this particular case, having regard to the 
amount of the income, was not bound to apply it in satisfaction of 
the decree in order to prevent the judgment creditor from executing 
his decree. 

As to the other transaction, the suit is to set aside a deed by 
which the widow of the plaintiffs ancestor raised 150 rupees for her 
maintenance during the time of the famine. I think, however, that 
necessity was sufficiently made out in this case. Evidence was 
given merely as to the general amount of the widow’s income, and 
it was not proved that she could, or did in fact, collect the rents of 
her estate during the famine. If she had received them, they would 
not probably have exceeded 600 rupees a year. But whatever may 
have been the amount of her income, it was not proved that during 
the year of the famine she collected any part of it, and the judge 
has found that no extravagance was proved against her. Under 
these circumstances, I think a case of necessity has sufficiently been 
established. 

The decree of the Lower Appellate Court will be affirmed with 

costs. 

Olover, J . — I am quite of the same opinion. 

W. R. 8. Vol. XI, c. r. p. 514. 

A conveyance by a Hindfi widow, without proof of necessity to 
justify an alienation of ancestral property, can only operate as a con- 
veyance of her life-interest . — Tarinee Chum Banerjea v. Nund. 
Coomar Banerjea. — S. W. R. Vol. I, c. r. p. 47. 

When alienations of her husband’s estate are improperly made 
by the widow, they are good as against her for her life, and the rever- 
sionary heir’s cause of action does not arise until her death. But 
when property belonging to the husband’s estate, is held adversely to 
the widow, and never reaches her hands, the cause of action accrues 
to her, and a suit, whether by her, or by the reversionary heir, must 
be brought within the usual period, counting from the commence- 
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ment of adverse possession. — Nubeen Chunder Chvkerbutty v. Imir 
Chunder Chukerbutty and others. — S. W. R. Vol. IX, (F. B.) p. 505. 

Sale by a Hindu widow is not invalid if made without collusion. 
But the sale is limited to the widow’s life-interest and the rever- 
sioner is only entitled to declaration that the sale will not affect or 
prejudice his interests beyond the widow’s life. — Ramgutty Kurmo~ 
kar v. Boistob-churn Mujoomdar. — S. W. R. Vol. VII, p. 167. 

The widow of one of the brothers of a divided Hindd family, 
governed by the Mitdkshard law, does not acquire an absolute inter- 
est in her husband’s separate estate, but only such an interest as 
would render her acts conveying her interest to a third party bind- 
ing as against herself, but not as against the reversionary heirs, 
unless the alienations were mode under legal necessity. — Chut Banoo 
v. Ram Kishcn Singh. — S. W. R. for 1864, p. 102. 

Alienation by a Hindfi widow of property inherited from her 
deceased husband is valid for the period of her own life, though the 
conveyance may purport to convey a greater interest. — Milgirappa 
bin Sulbappa v. Shivappa bin Erappa. — Bom. H. C. Rep. VoL VI, 
A. C. J. p. 270. 

Held that a Hindu widow having a life-interest only in the pro- 
perty inherited from her husband has independent power of sale 
over the same to the extent (jf such life-interest and no further.— 
Maya-ram Bhae-ram v. Moti-ram Govind-ram. — Bom. H. C Rep. 
Vol. II, page 331. 

A sale by a widow of property derived from her husband, who 
was divided in iuterest from his own family, is valid for her life, such 
a sale will not be set aside at the iustauce of a divided brother of 
the husband. — Bhagavatomma v. Pampanna Gaud and others. — 
Mad. H. 0. Rep. Vol. II, p. 393. 


A Hindu widow has the fullest beneficial interest in her 
husband’s property inherited by her, for life. She takes as heir a 
proprietary estate in the land, absolute for some purposes, although 
in some respects subject to special qualifications, and her disposition 
of the property is good for her life. 
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The proposition that a widow has no estate in her husband’s 
immovable property, but only a personal enjoyment of the usufruct, 
is untenable . — Kdmdvadkani Venkata Subbaiya v. Joysa Nara- 
singhappa. — Mad. H. C. Hep. VoL III, p. 116. 

Haradhun Nao, versus Issue Chunder Bose. 

The claim of the plaintiff is for setting aside the deed of sale, 
as well as for recovery of possession, and so far as this last relief is 
concerned, the special appellant has undoubtedly no right to dispos- 
sess the widow, or the purchaser holding under her, during the life- 
time of the said widow. 

But as far as the right of the appellant is confined to his 
obtaining a declaration that the sale is invalid against him, od his 
establishing that the sale was made without the necessity recogniz- 
ed by the Hindu law, we think ( vide page 165, of the special num- 
ber of Sutherland’s Weekly Reporter* ) that the plaintiff, special 
appellant, is entitled to sue for only that special relief.— S. W. R. 
Yol. VI, p. 222. 

K, a Hindfi widow, while in possession, granted a putnee lease 
of property which was afterwards sold and purchased by B. 

Held, that if there was no legal necessity to justify the aliena- 
tion, the putnee-dar acquired no more title than the life interest, but 
if there was, then B’s purchase was subject to the pottah granted by 
the widow as a valid alienation of prior date. — Bisso-nath Chunder v. 
Radha-kristo Mondul. — S. W. R. Vol. XI, p. 554. 

A lease granted by a childless Hindi! widow is valid, and enures 
for the life of the widow . — Mussummat Mohun Coower v. Baboo 
Zoramun Singh. — Marshall’s Reports, p. 166. 


* Ante , page 842. 
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Held, that an action instituted by reversionary heirs against 
a Hindi! widow, in her life-time, to invalidate alienations by her 
of her husband's ancestral property and to deprive her of the 
management in consequence, and to obtain possession themselves, 
will lie. 

Alienations having been proved to an extent entirely subver- 
sive of the rights of the heirs, and the Onoomuti puttur, or the 
deed of authorization, under which they were alleged to have been 
made, having been declared invalid, the widow was deprived of the 
possession as well as the management of the property, which was 
placed in the hands of heirs, with the exception of the family-man- 
sions : They were directed to pay the whole of the profits, arising 
from the several properties, into the Zillah Court, quarterly, for the 
benefit of the widow, during her life-time. In the event of their 
failing to fulfil this condition, for a period exceeding three months 
after any payment becomes due, the Zillah Court is to report the 
circumstance with a view to having the property placed in the 
hands of a surburah-kar or receiver. 

Sale of part of the property presumed from lapse of time and 
other circumstances to have been made in satisfaction of a decree 
of Court against the deceased proprietor, held to be valid . — Nundr 
loll Baboo and Mudunloll Baboo versus Bolalcee Bibee ,— and 
Bolakee Bibee versus Nundloll Baboo and another. — S. D. A Dec. 
for 1854, p. 351. 

Remark . — This decision, not the unanimous decision of the 
Court, has been generally looked upon as extremely harsh, and it 
has been since modified, especially by the observations of the Sadder 
Court, in the ( following ) case of Golak-monee Dossee, Appellant. 

Vide Laul Soonder Doss v. Hurry Krishna Doss. Post. 


Calcutta S. D. Adawxut. 

Case No. 243 of 1858. 

Goluk-munee Dossee ( one of the Defendants) Appellant 

versus 

Krishna Prosad Kanoonqo and others, Respondents. 
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Case No. 244 of 1858. 

Nittanund Malijtee v. Kishen Prosaud Kanoongo and others. 


Musst. Anno Poorna Debee v. Kishen Prosaud 
Kanoongo and others. 

Held by the majority of the Court, that suite by reversionary heirs, though their inter- 
est is not vested, but only contingent, to restrain waste, or alienations in the nature 
of waste, by a Hindu widow, will lie. 

Held also in accordance with tho precedent of Nundloll Baboo rerrus Bolakee Bibee, 
that when alienations by a Hindi! widow, utterly subversive of the rights of the heirs 
in reversion, are proved, and it is shown that, but for the interference of the Courts, 
ultimate loss to the heirs who may Bucceed eventually will ensue from the conduct 
of the tenant in tail in possession of the property, this Court, with a view of remedy- 
ing, or rather preventing, such loss, will step in, and appoint a receiver to take 
chargo of the estate. The reversionary heir may be the receiver, but his appoint- 
ment as such is not by virtue of his reversionary right, but on a consideration of 
what is most for tho benefit of the estate. 

Held, moreover, that when a stranger is appointed as receiver, security should be 
demanded, but when a reversioner is appointed, his interest in the retention of the 
management aud in the welfare of the property may stand in the place of security, 
the more especially as it is always in the power of the widow to move the Court 
either for the appointment of a fresh receiver, or for the demand of security, should 
the rents and profits be not regularly paid over as directed. 

Judgment : — 

Messrs. C. B. Trevor, and G. Loch: — There is no question at 
the present time that suits by reversionary heirs, though their in- 
terest is not vested, but only contingent, to restrain waste or aliena- 
tions in the nature of waste, by a Hindu widow in possession, will 
lie. This point has been decided frequently both in the Supreme 
and this Court.* The only question regarding which any conten- 
tion can be raised is, whether, on waste or on alienation being 
proved, it is legal or proper to divest the widow of possession plac- 
ing the reversioners in possession as receivers, and raakiug them 
liable to her for the rents and profits duriug her life-time. 

We are unable to find any case on the point reported as having 
oceured in tbe Supreme Court, but it appears to us not improbable 

* See Cases of Ifari-dau Dutt versus Rangan-mani Datcc. Taylor and Bell’s Reports 
No. 2, page 185 ; and Ojjal-mani Daitc versus Jaga-mani Daut. — Ibid No. 3, p. 870.— See 
also decisions of S. D. A. for 1854, pp. 351, 373. 

Vox.. II. 45 
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looking to the principles on which that Court, as a Court of equity, 
acts, that, on bill filed and proof given of illegal alienations, of the 
nature of waste, by the widow, the Court would appoint a receiver, 
and if it were for the benefit of the estate, would appoint the 
reversioner as such receiver. 

Turning, however, to the decisions of this Court, we find the 
case of Nand-lall Baboo versus Bolakee Bibee* which has, since it was 
passed, been the leading case on the point before us. In that case 
alienations were proved to an extent entirely subversive of the 
rights of the heirs, and, the deed of authorisation under which 
they were alleged to have been made having been declared invalid, 
the widow was deprived of possession of the property, which was 
placed in the hands of the reversioners with directions that they 
should pay the whole net profits arising from the several properties 
into the Zillah Court quarterly. In the event of their failing to 
fulfil this condition for a period exceeding three months after any 
payment became due, the Zillah Court was directed to report the 
circumstance with a view to having the property placed in the hands 
of a Sarbardh-kdr or receiver. 

It is now objected, that this decision is not in conformity with 
Hindti law, under which, during her life-time, the widow cannot, 
under auy circumstances, be deprived of possession of her husband's 
property. This objection mis-apprehends the ground upon which 
the decision objected to was passed. It was not passed in accord- 
ance with Hindu law, but in accordance with those principles on 
which a Court of equity should act. Those principles regard the 
remedy to be applied, and do not affect the rights of parties under 
Hindti law, which they leave intact. 

We do not, and cannot, after the decision of the Privy Council 
in the case of KasM-nith Basdk and Ramd-nath Basak versus 
Hara-sundari Ddsi and Kamal-mani Ddsi, decided by the Privy 
Council, f regard the nature of a Hindti widow’s interest in exactly 
the same light as it was regarded by the Judges who decided the 
suit in this Court in 1854 ; but, looking upon it not as a mere life 
estate, but as a restricted estate of inheritance, we, in accordance 


* See decisions of S. D. A. for 1854, pp. 351, 373, ante, p. 352. 
t Clarke's Reports p. 91 ; and VyavaMtui Darpana (2nd Ed.) p. 97. 
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with that decision, think that, on sufficient proof by the reversioners 
being given that, but for the interference of the Courts, ultimate 
loss of them as to the heirs who may succeed eventually will ensue 
from the conduct of the tenant in tail in possession of the property, 
and with a view of remedying, or rather of preventing, such loss, this 
Court should step in aud appoint a receiver to take charge of the 
estate. The proof, though inferential, must be clear and cogent ; 
and unless the evidence lead inevitably to the conclusion that the 
heirs will be damnified if she be left in possession, the widow should 
not be divested of the possession of her husband’s estate. 

The conduct of the widow may not amount to what is tech- 
nically called waste ; but extending the meaning of that terra to 
any illegal act of alienation, either directly or indirectly, injuriously 
affecting the interest of the reversioners — alienations contrary to 
the nature of her estate, and therefore in the nature of waste, — we 
think that the same course should be pursued as should also be 
followed in a case of technical waste. 

In placing the reversioners in possession, it is to be understood 
that, in a case like that before us, they are in possession not by 
any right appertaining to them, but simply as receivers, and on a 
consideration that, as heirs in reversion, they have the strongest 
interest in the well-being of the property entrusted to their care. 

For the reasons then above giveu, we see no room to doubt 
that a suit of the nature of that out of which the present special 
appeals have arisen, ms., one by a reversioner for the setting aside 
of illegal alienation during the life-time of the widow, coupled with 
a prayer for possession as receiver, is maintainable in our Courts. 
And as the Judge finds, whether rightly or wrongly, that the alie- 
nations made are so subversive of the reversioner’s rights as to 
justify the removal of the widow from possession, in order, it would 
seem, to preveut future acts of the same nature, we see no ground 
for interfering in special appeal with the decision passed by him. 

As to the second objection raised in special appeal, it is not one 
to which we can listen in special appeal. The power of the Courts 
to appoint a receiver in such a case being clear, the details connect- 
ed with such appointment must be left to the Courts themselves. 
As a general rule, on the appointment of a stranger as receiver, 
security should be required ; but in a case in which the reversioner 
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has been appointed the receiver, his interest in the retention of the 
management aud in the welfare of the property may, in the Court’s 
judgment, stand in the place of security, more specially as it is 
always in the power of the widow to move the Court either for the 
appointment of a fresh receiver, or for the demand of security, should 
the rents and profits be not regularly paid over to her as directed. — 
S. D. A. Decis. for 1859, pp. 210, 214. 


Calcutta H. C. A . — The 2Uh of June, 1868. 

Present : 

The Hon’ble O. Loch, and F. A. Glover Judges. 

Mussummat Moha-ranee and another (Defendants) Appellants, 

versus 

Ncddu Lall Missek (plaintiff) Respondent. 

Where waste is proved on the part of a widow, the Court should not put a reversiooer 
into possession ; but should appoint a manager (who might be the reversioner) who 
should be required to render accounts periodically. Leases which have been given 
by the widow cannot be interfered with, unless the lessees bo making waste. 

Loch, J . — Waste on the part of the widow has been proved, 
and the Lower Courts have given the reversioner possession, and 
directed that his name he registered as a joint proprietor with the 
widow. We think the order is wrong. The Court should not have 
converted the reversioner into an actual proprietor. It should have 
appointed a manager accountable to the Court for all his acts in 
respect of the estate, who should be required to render accounts 
periodically, and be put in possession of all the property in the 
widow’s own possession. Leases which have been given by her can 
not be interfered with (as laid down by the Full Bench in the spe- 
cial number of the Weekly Reporter pages 165 and 166), unless 
the lessees be making waste ; aud if the charge be proved then the 
Court can take measures to preserve the property given in lease. 
There is nothing to prevent the Court appointing the reversioner 
to be manager if he be a fit person for the appointment. We modi- 
fy the orders of the lower court accordingly. — S. W. R. Vol. X, c. r. 
page 73. 
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Family jewels, if part of the ancestral property, are not trans- 
ferable by a widow except for special purposes ; and acts of waste 
on the part of the widow in regard to her husband’s property, if 
proved, would be a ground for withdrawing a certificate granted to 
her under Act XL of 1858. — Bhagiuanee Koonwur v. Parbutty 
Koonwur. — S. W. R. Vol. II, Mis. p. 13. 

Declaration of title may be granted to reversioners, and aliena- 
tions by a Hindu widow set aside during tho widow’s life-time, al- 
though possession of the estate itself will not be ordinarily given. 
Mutsummat Shibo Koeree and others v. Joogun Singh and others. — 
S. W. R. Vol. VIII, p. 155. 

In the case of Kdshi-ndth Basak and Rama-ndth Basdk versus 
Hara-sundari Dtisi and Kamal-mani Dual (Clarke’s Reports, 
p. 91,) — Lord Gifford in his judgment mentions an opinion of certain 
Pundits that the female Hindi! heir may be restrained from abusing 
her power of disposition. This opinion is supported by the autho- 
rity of all the text-writers : it is most consistent with the general 
principles of the Hindi! law as to females ; and also perfectly con- 
sistent with reason ; for surely there ought in reason to exist some- 
where the power of preventing an alienation against her duty by 
one whose power of alienation is limited by the law, and who owes 
a duty to those in succession to preserve the corpus of the estate. 
Yet of what value would be a power of prevention, to which no 
Court of justice would give effect ? It remains to consider whether 
the bill states a sufficient case of waste. No doubt the remedy 
should not extend beyoud the mischief. — Part of the decision passed 
by the Supreme Court of Calcutta in the case of Huri Daas Dutt 
versus Rangan-mani and others. See Bell and Taylor’s Reports, 
Vol. II, Part 5, p. 279; and Vyavaathd Darpana, (2nd Ed.) p. 124. 
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Privy Council. 

On appeal from the Supreme Court at Calcutta. 

Hurry Dass Dutt, Appellant, 
versus 

Sreemotee Apoorna Dossee and another, Respondents. 


A Court of equity will not interfere, unless it is shown that there is danger from the 
mode in which the tenant for life in possession is dealing with the property. The 
mere fact of the tenant for life keeping in hand for about three months part of the 
corpus for the alleged purpose of an illegal investment does not amount to waste ; 
nor is in derogation of those entitled in reversion. 

The title of a Hindd widow to her husband's property, though a restrictive one, 
is not in the nature of a trust. Whether by the HindG law current in Bengal the 
interest of a daughter in the estate of her deceased father, is of the same nature as 
that of a widow. Quart. 

Their Lordships do not think it necessary to trouble the 
Counsel for the Respondent. This Bill is filed by a party entitled 
to property secured during the life of the tenant for life ; and tho 
Bill proceeds on the ground that the property is endaugered from 
the manner in which the tenant for life is dealing with it. The 
tenant for life is the daughter of the intestate Hird-lal Mallik. It 
has been decided by this Court in the case of Kdshi-ndth BasSk 
versus Hara-sundari Ddst, after most full deliberate argument aud 
consideration, that the principles which are applied in Courts of 
equity in England, for securing in the public funds any property 
to which one person is entitled in possession, and another is entitled 
in remainder, are not applicable to the case of property in India, 
where such property is in possession of a Hindu widow. 

Now, the Bill alleges, that, in this respect, the widow and the 
daughter stand in the same situation. Whether they stand in the 
same situation or not, with respect to the right of disposition of the 
property, they at all events stand in the same situation as to the 
right of administration, and right of enjoyment for their lives ; and 
the principle laid down in the case which has been referred to in this 
Court was this, that it is not sufficient to say that there is one per- 
son entitled in possession, and another entitled in remainder, in order 
to induce the Court to interfere to take the property out of the hands 
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of the individual who is in possession of it ; but it is necessary to 
show that there is danger to the property from the mode in which 
the party in possession is dealing with it, in which case, and in such 
case only, the Court will interfere. 

The law, therefore, being perfectly settled by that decision, and 
that decision having been followed during the time Sir Edward 
Ryan presided over the Supreme Court, and also his successor. 
Sir Lawrence Peel, it must be considered as the settled law of the 
Courts in Beugal. 

The question here is, has any thing been shown in this case to 
justify interference, or has the case, alleged in the Bill, been estab- 
lished by evidence ? The only evidence which exists being the 
answer of the defendant. It appears to their Lordships, it has not 
been made out at all. Can it be said, that the respondent, who 
according to the ordinary Hindu custom, keeps in her house a cer- 
tain portion of the money, having in tho course of three months, 
iuvested Rs. 39,000, three fourths, or at least two thirds, of the 
money in other securities, was guilty of a devastavit, or shewed the 
slightest intention of committing a devastavit in this respect. Their 
Lordships are of opinion that no such case is made out ; and as the 
ground upon which the Bill was filed, therefore, entirely fails, the 
appeal must be dismissed with costs. 

We must observe, that no such instance has been produced, 
either from the native or the Supreme Courts in which any order 
has been made for such interference, except in a case in which mani- 
fest danger, or risk of danger, has been proved to the satisfaction of 
the Court. 

Their Lordships will advise Her Majesty to affirm this decree 
with costs. — Moore's Indian Appeals, Yol. VI, p. 433. 

Calcutta, H. C. A . — The 20 th of August 1862. 

Present : 

W. Morgan, C. Steer and Sir Charles Jackson, Judges. 

Loll Soonder Doss, versus Huray Kishen Doss. 

A Hindi! widow, entitled to a life-estate only, granted a pulnee of tho lands. B eld 
firtl, that this did not work a forfeiture entitling the reversioners to entor. Se- 
condly, that the reversioners were not entitled to have the pulnee set aside. 
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Thirdly, to justify divesting a Hindu widow of her possession on the ground of mate, 
there must be clear evidence of acts on her part tending to injure the reversioners.* 

This suit was instituted by reversioners against a Hindi widow 
and her putnee-dar, impugning the act of the widow in granting 
the putnee as an act of waste prejudicial to their interest, and 
claiming immediate possession of the estate, and to set aside the 
putnee as invalid. 

Jackson, J . — This case has been referred to me in consequence 
of the difference of opinion between the judges who heard it in the 
usual course. 

The question now is whether the cause of action is one upon 
which the plaintiff was entitled to a decree. The respondent’s 
pleader urged upon the court the well-known case of Bolakee Bibee 
Appellant. f That decision, not the unanimous decision of the court, 
has been generally looked upon as extremely harsh, and it has been 
siuce modified, especially by the observations of the Sudder Court 
iu the case of Goluck-monee Dossee Appellant, f and I think looking 
at the light in which the status of the Hindfi widow is now viewed, 
it would always be ruled at this day that to justify a suit for divest- 
ing the widow of possession, there must be clear evidence of acts on 
her part tending to injure the property, so that interference of the 
Courts is necessary to prevent ultimate injury to the eventual heirs. 
The criterion, therefore, in this case would be the plaintiff’s success 
or failure in showing that ultimate loss to them would result from 
the widow’s act. I do not see that any of the sort is established. 
The Principal Sudder Ameen calls the granting of this putnee an 
alienation, but I cannot see that it is so. It has the effect of dimi- 
nishing the gross sum which the widow will receive by way of rental. 
It cannot be doubted that she might grant a lease for years or one 
not goiug beyond her life-time. If on her death the next heirs 
seeking to enter on the estate, should be met by the allegation of 
putnee, they will no doubt sue to get rid of the incumbrance and 
will presumably succeed. But I see no act of waste on the part of 
the widow, and nothing which gives any foundation for the present 
suit. I, therefore, concur with Mr. Justice Morgan in reversing the 


* Vide Ind. Jur. for 1882-63, p. 82 and Norton’* Leading Cases, Part II, p. 651. 
| Ante, pages 352 and 353. 
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decree. It is accordingly reversed. — Marshall’s Reports, Vol. I, 
page 113. Ind. Jur. for 1862-3, p. 82. 

When the validity of an alienation by a Hindu widow is the 
question for the consideration of the Court, the onus of proving 
the necessity for the alienation rests with the defendant Where 
in such a case the plea of necessity fails, the Court will not grant a 
decree for immediate possession, unless a very strong case of waste 
and deterioration is made out. — Chutter-dharee Singh and others v. 
ilussummat Hur-Coomaree and others.— Ind. Jur., for 1862-1863, 
page 99. 

An attempt at a false adoption of a son does not render a widow 
liable to the penalty of absolute forfeiture of the property by her 
for the benefit of the reversioners. 

No acts of waste or fraudulent alienation of the property being 
alleged, the Court declined to interfere with the widow’s management. 
Kumol-monee Dossee v. Ahlad-monee Dossee and another. — S. W. R. 
Vol. I, c. r. p. 256. 

A Hindu widow cannot be compelled, without proof of waste, 
to give security for the value received by her of lands belonging to 
her husband's estate taken by a Railway Company. — Bindoo Basinet 
Dossee v. Bolie Chand Sett. — S. W. R. Vol. I, c. r. p. 125. 

Suit by a reversioner to set aside an alleged fabricated deed of 
alienation said to have been executed by his ancestor and supported 
by the widow. 

Held, that the suit in this form could not be maintained during 
the widow’s life-time, whatever right the plaintiff might have either 
to obtain a declaration that the deed was not binding beyond the 
widow’s life-time, or to procure the interference of the Court to 
prevent waste. — Mussummat Ram Banee Koonwar and others v. 
iiussummat Muheshur Koonwar and others. — S. W. R. Vol. I, c. r. 
page 338. 

A conveyance by a Hindi! widow, for other than allowable causes, 
of property which has descended to her from her husband, is not an 
act of waste, destroying the widow’s right, and vesting the property 
in the reversioners, but is binding only during the widow’s life-time. 

Vol. II. 46 
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The reversioner can, during the widow’s life-time, sue to obtain 
a declaration that the conveyance is not binding beyond tbo life- 
time of the widow, and also to prevent waste. — Mueheeram, Sein 
v. Gour Ghooee. — S. W. R. (F. B.) 165. 


Relative to Reversionary Heirs. 

The rule of Hindfi Law is that, in the case of inheritance, tho 
persou to succeed must be the heir of the last full owner. On the 
death of the last full owner, his wife succeeds as his heir to a 
widow’s estate, and on her death the person to succeed is the heir, 
at that time, of the last full owner. — Bhoobun-moyee Dcbea v. 
Ram-kishwe Acharjea. — S. W. R. Vol. Ill, P. C. p. 15. 


Calcutta, S. D. A. — The 9th of April 1833. 

{jAxhi Narayan Singh and Bechan Kumari, Mother and Guardian 
of the Minor Gada-dhar Parsad, son of the late Siva Dutt 
Narayan Singh, Appellants 
versus 

Tulsee Narayan Singh, Har-dev Narayan Sing and Gung-dev 
Narayan Sing, Respondents. 

The reversionary heire to an estate of a son less Hindft, vacated by his widow’s chalh, 
to which she succeeded, are Am heirs surviving at her decease ; — so that of several 
kinsmen of equal degree who would have jointly succeeded, but for the widow, ii 
any die in the interim between the deaths of the husband and widow, their heirs art 
excluded. 

Baboo Daryao Narayan Singh, a Zemindar of Zillah Sarun, 
had five sons, Sarva Narayan Singh, Narsingh Narayan Singh, 
Fateh Narayan Singh, Partap Narayan Singh, and Har&kh Narayan 
Singh, who separated and divided. In 1220 Fateh Narayan Singh 
died childless possessed of certain Talukas in Bat and other Per- 
gunuabs, and other real properties in that Zillah. His widows 
Ram Kumari and Talimand Kumari succeeded as his heirs, and 
were recorded in the Collector’s office in regard to the lands register- 
ed therein. Narsingh Narayan Singh died in 1214 Fueli, and left 
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three sons Nidh Narayan Singh, Sidh Narayan Singh, and Lax mi 
Narayan Singh. 

On the 23rd February, 1828, in the Provincial Court of Patna , 
Tulsee Narayan Singh, the son of Siva Sankar Narayan Singh, the 
eldest son of Partap Narayan Singh, and his cousins Har-dev Naray- 
an Singh and Gaug-dev Narayan, the sons of Sarup Narayan, the 
second son of Partap Narayan Singh, against Laxmi Narayan 
Singh, and Siva Dutt Narayan Singh, instituted the suit. 

The plaint was to this effect: — “When Fateh Narayan Singh 
died, he was survived by six nephews. The Defendant Laxmi, the 
Defendant Siva Dutt and his brother Aditya, since dead ; Siva 
Sanker, father of Tulsee ; Sarup, father of Gang-dev and Har-dev ; — 
and Udit, son of Sarva Narayan. These six nephews were his heirs. 
His widows merely by way of alimoDy held deceased's estate. 
Those of the six nephews who died are represented by their sons 
respectively. The estate of Fateh Narayan should be divided into 
four shares. We, as representatives of Siva Sankar and Sarup 
Narayan, the sons of Partap Narayan who survived their uncle 
Fateh Narayan, — are entitled to one share. 

On the death of Siva Dutt, Bechan Kumari, his wife, appeared, 
on the part of self and his minor son Gada-dhar Parsad, to defend. 

On the 2nd March, 1830, Sir James Harington, a Judge of the 
Provincial Court, passed a decree, with costs, in favour of Plaintiffs. 

From this decree, Laxmi Narayan preferred an appeal to the 
Sudder Dewanny Adawlut in which the widow of Siva Dutt after- 
wards joined. 

On the 21st November, 1832, the case was first heard by 
Mr. R. Walpole, a Judge of the Court, who proposed to amend the 
decision of the Provincial Court in the mode and for the reasons thus 
stated in his judgment. — “I find on consulting the Pandit that on 
the death of a widow who took her husband's estate wheu brothers 
and brothers’ sons concur, the succession is regulated by propinquity. 
Who then, on this principle, were the heirs on the death of Ram 
Kumari ? It is clearly proved that three nephews of Fateh Narayau 
Singh were then surviving, — the two original defendants and Siva 
Sanker, the father of the plaintiff Tulsee. Under these circums- 
tances, they succeeded to the estate of Fateh Narayan Singh. His 
grand nephews, Har-dev Narayan Singh and Gang-dev Narayau 
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Singli, sons of Sarup Narayan Singh, who had pre-deceased Ram 
Kumari by three years, are barred of heritable right. 

The case next came on before Mr. R. H. Rattray on the 27th 
November, 1832, who recorded his concurrence in the judgment 
proposed by Mr. Walpole. — Sel. S. D. A. Rep. Vol. V, p. 182 (New 
Ed. p. 330.) 


Calcutta, H. C. A. — The Uh of December 1867. 

Present : 

The Hon’ble H. V. Bayley and J. B. Phear, Judges. 

Ram Shewuk Roy and others (some of the Defendants), Appellants, 

versus 

Sheo Gobind Sahoo (Plaintiff), Respondent. 

A Hindi! widow takes, with her husband’s estate, the power of alienation ; and con- 
veyances made by her give a good title, liable only to the superior claim of such of 
her husband’s heirs as may be alive at the time of her death. 

Following a decision of a Division Bench of the High Court, it was held that, on the 
death of a Hindu widow, her deceased husband's heirs become entitled to all his im- 
movable property which was in her hands, exoept only so much as might have been 
disposed of by her under circumstances which would render her alienations binding 
against them. 

In such a case the heir’s cause of action, in a suit to obtain possession, accrues on the 
day of the widow's death. 

The sale of a Hindi! widow’s rights and interests in her husband’s estate, in execution of 
a money-decree against her, does not touch the estate. 

Collectorate chellauns acknowledging the receipt of Government revenue, were held to 
be no evidence of the necessity for the sale of the ancestral property on account of 
which the revenue was paid. 

The facts, so far as they are necessary to render the matter of 
litigation intelligible, may be shortly stated as follows : — 

The property in suit which is very extensive, consists of a four 
anna share in a considerable number of mouzabs, and it was for- 
merly the separate estate of one Baboo Digambur Sing. On his 
dying, very many years ago, without leaving any issue surviving him, 
liis widow, Bal Kooer, took the property for the estate of a Hindu 
widow. She was young at that time, but she lived to attain a great 
age. During the early part of her widowhood, she encumbered or 


Digitized by Google 



Chap. ii. ] 


WIDOW’S SUCCESSION, &c. 


3G5 


made away with the whole of the property in question, and the 
substantial defendants in these suits are her alienees, or their repre- 
sentatives, claiming under conveyances, which all date back more 
than twenty-five years. At the death of Digarnbur, it seems that 
Kaj Coomar Sing, Moharaj SiDg, aud Joobraj Sing, the three minor 
sons of his deceased brother Nityanund, were his nearest of kin 
and entitled to succeed to his property, had the widow been then out 
of the way. Both Moharaj and Joobraj died during the life-time of 
Bal Kooer. The former had uo issue, but the latter left a son Guu- 
ga Persaud alias Ghuseetun Lall, who with his uncle Kaj Coomar, 
survived the widow, and is a prominent figure in the present suits. 

(The most important part of the judgment in these cases is as 
follows : — ) 

Then comes the question, did Raj Coomar become entitled to 
that property at Bal Kooer’s death, notwithstanding that lady’s 
alienations ? He was at that time the sole nearest of kiu to Digum- 
bnr alive, and by Hindd Law, whether of the Benares or Bengal 
School, his sole heir. If the law applicable to the case were that 
of Bengal, it is admitted that the answer to this question would 
depend simply on the circumstances under which the alienatious 
were respectively made. But the law by which the parties are 
bound is that of the Mitak shard, and the appellants urge that under 
that law, when the widow takes her husband's estate in default of 
male issue surviving him, she takes it as woman's 'property, des- 
cendible to her own heirs instead of her husband’s heirs, with com- 
plete power of alienation over it. This point was very ably argued 
before us, and if the matter were res Integra, I should require much 
time for consideration before I should be able to come to the con- 
clusion, on the Benares texts, that the appellant’s contention is 
wrong. But it seems to me that the question has already beeu 
judicially decided by this Court. In the suit of Ouoop Roy versus 
Gobcrdhun Nath, ( reported in III, Weekly Reporter, page 105,)* 
of a Division Bench of this Court, after reviewing or referring to most 
of the authorities which bear upon it, held distinctly that under 
the Mitdkshard Law “ as regards the immovable property inherited 
by a widow from her husband, she has nothing but a life-interest, 


* See A Me pages 275—28(5. 
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and canuot dispose of it except under peculiar circumstances, ami 
under certain restrictions.”* It further held that on her death it 
went to the heirs of her husband. It is true that the argument upon 
which the Court founded its judgment is not altogether satisfactory. 
Still the Court in that case, deliberately setting aside the disposi- 
tion of the property made by the widow, declared the husband’s 
heir, living at her death, entitled to recover against her devisee, and 
as this decision seems to me strictly in point, I feel myself bound 
to be guided by it, because I am not prepared to express my dissent 
from it, and on that grouud to make a reference to the Full Court. 

Following this precedent, it appears to me that on the death 
of Bal Kooer, Raj Coomar became entitled to all Digumbur’s im- 
movable property which had been in her hands, excepting only so 
much as might have been disposed of by her under circumstances 
which would render her alienations valid against her deceased hus- 
band’s heirs. He, therefore, at the same time acquired the right 
to bring a suit for possession against all persons, who wrongly kept 
him out of possession of that property. He did not himself obtain 
possession, and Deo Coomar, his son, admits that since his father's 
death, he has conveyed his rights in two annas of Digumbur’s pro- 
perty to Sheo Oobind so that as between these two persons, each 
has a right to sue for recovery of a moiety of Digumbur’s estate, 
and subject only to such titles to the same as Bal Kooer’s alienees 
may be able to establish. — S. W. R. Vol. VIII, p. 519. 

See Rooder Cliunder Choiodhry v. Shumbhoo Chunder Chow- 
dkry. — Sel. S. D. A. Rep. Vol. Ill, p. 106 ; and MuaaumnuU Joy- 
monee Debea v. Rain-joy Ckowdhry. — Ibid. p. 289. 

See also Bhoop-narain SaJwo v. Baboo Jobraj Singh. — S. D. 
A., Decis. of 13th January 1847, where a Hindu died leaving his 
widow. The next heirs were three brothers, one of the brothers 
died during the widow’s life. It was held that his representatives 
did not succeed on the death of the widow. — Norton’s Leading Cases 
Part II, pp. 520, 521. 

Though a reversioner cannot obtain possession during the life- 
time of a Hindu widow, yet he may bo entitled to a declaration 


* But see the Privy Council Decision in p. 273 which Lb decisive on the above point. 
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whether the alienations made by the widow are or are not valid and 
binding on the absolute heir. If the reversioner can prove that 
wilful default is about to take place, he will be entitled to such relief 
from the court as will prevent the apprehended occurrence of a sale 
for arrears. — Shurut-chundev Sein v. Muthoora-ncUh Pudatick . — 
W. R. Vol. VII, p. 303. 

Held, that acoording to Hindd law, the property of a deceased 
person in the possession of his widow reverts at her death to the 
reversioners in existence at that time ; that, consequently, the pro- 
perty in the present case went to the plaintiff, the nearest male heir, 
nephew of the deoeased, Doolar Chand, to the exclusion of another 
nephew born deaf and dumb, and of the third party who claimed 
to have purchased the rights and interests of Moorut-lall, brother 
of tho deoeased, but who died before the widow. — Balgobind-lall 
and others v. Ram Partab Sing and others. — S. D. A. Decis. for 
I860, p. GG1. 

A conditional sale is an alienation, the validity of which a re- 
versioner to a Hindu widow is, by Hindfi law, entitled to question. 
Odit-narain Singh v. Dhurm Mahton. — S. W. R. for 1864, p. 263. 

When a childless Hindd widow is the heiress and legal re- 
presentative of her husband, the reversionary heirs are bound by 
decrees relating to her husband’s estate, which are obtained against 
her without fraud or collusion, and they are also bound by limita- 
tion by which she, without fraud or collusion, is bound. — Nubeen 
Vhunder Chukerbutty v. Issur Chunder Chukerbutty and others. — 
S. W- R. Vol. IX, (F. B.) p. 505. 

Present : 

The IIan*hle Sir Barnes Peacock, Kt, Chief Justice, and the 
Hon’blo W. S. Seton Karr, Judge. 

SUGEESUN Begum ( one of the Defendants ) Appellant 
versus 

J cddoo -BUNS Suhaye and others (plaintiffs) Respondents. 

A sale by a Hindu widow of her husband's estate under necessity cannot be set aside 
Upon payment of the amount which it was necessary for the widow to raise or in the 
proportion which that sum bears to the amount for which the estate was sold. 
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Peacock, C. J. — In this case the plaintiff seeks to set aside the 
sale by the widow altogether, and he is not at liberty to set aside 
the sale upon payment of the amount which the defendant has 
proved that it was necessary for the widow to raise ; nor is he en- 
titled to have the sale set aside in the proportion which the sum 
for the raising of which necessity is proved bears to the amount for 
which the estate was sold. 

This case is governed by the principles laid down in Special 
Appeal No. 1GG4 of 18G7 S. W. R. Vol. IX, p. 284. 

Where a sale was necessary, it cannot be set aside on repay- 
ment of the purchase money. — Agra Dec. VoL I, p. 291. 

A reversionary heir cannot, during the life-time of a Hindu 
widow, sue to set aside a sale made by her, if 12 years have elapsed 
since the date of the sale, though he may, during her life-time, sue 
to hnvo the sale declared void and to prevent waste. Such limitation 
does not affect the right of suit of the reversioner after the widow’s 
death when he succeeds as heir. — Subadara Bibee v. Mohendro-nath 
Bose — S. W. R. Vol. II, p. 271. 

The right to bring a suit for possession as heir to a deceased 
person does not accrue during the life-time of the deceased’s widow. 
Jtoohnee Kant alias Anund-mohun Sircar v. Kuroov.a-moyee 
Ooopta and others. — S. W. R. Vol. II, p. 244. 

A reversioner can, during the life-time of the alienor, com- 
mence a suit to declare that the conveyance is not binding upon 
him beyond the life of the alienor. 

A deed of conveyance by a Hindu widow is an act hostile to, 
and invalidates, a reversioner’s rights, and as such, warrants his su- 
ing for a declaratory decree. — Shewuk-ram Pershaud v. Mahomed 
Shumsool Euda and another. — S W. R. Vol. XII, p. 2G. 

In a suit by a reversioner upon the death of a Hindi widow 
who had succeeded as heiress of her husband to recover possession 
of property by right of inheritance as next heir of the husband, 
the reversioner’s cause of action arises at the time of the death 

• Phool Chund Loll v. Rujhoo-bum Suhat to be found at page 108 of S. W. It. VoL 
IX : a»(< p. 322. 
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of the widow, when the right of entry first accrued to the rever- 
sioner: and this is so, even when the widow in her life-time professed 
to adopt a son and put him in possession of the property, if the 
reversioner denies the validity of the adoption. — Sree-nath Gangooly 
and others v. Mohesh-chunder Roy and others. — S. W. R. Vol. XII, 
(F. B.) p. 74. 

The reversioner may sue for a declaratory decree and to re- 
strain waste, though he will not be put in possession. — Alt. Ram, 
Bunsee Koonwur v. Alt. Muheshur Koonvrur. — S. W. R. Vol. I, 
page 338. See Nund-kishore v. Nathoo Ram. — Agra. Decis. Vol. I, 
p. 223. 

In Rai-churn Paid v. Mussummat Peary-monee Bossy — the 
Assignee of a reversioner, who had purchased the reversionary right, 
restrained the widow from making waste. — Vide Marsh. Rep. p. 622. 

During the existence of a Hindu widow’s interest in an estate, 
the assignee of a reversionary heir to her husband has no interest 
therein, as such assignee, which will enable him to bring a suit to 
have a mortgage or decree affecting the estate set aside. This is so, 
even though the assignee is the next reversionary heir to the hus- 
band after the assignor. — Rai-clium Paul v. Peary-monee Dasee . — 
Beng. L. R. Vol. Ill, a. c. j. p. 70. 

As regards the property of which a Hindu widow never gets 
possession, and which is held adversely to her and to her husband’s 
estate, limitation runs during her life-time, and if the ordinary 
period of limitation has elapsed since the cause of action accrued 
to her ; the reversioner will be barred. 

The mere fact of a widow making alienations during her life 
which are not binding on the reversioner after her death, does not 
entitle him to a declaratory decree. — Brinda Debee Chowdhrain v. 
Peary Lall Choudhry. — S. W. R. Vol. IX, p. 460. 

The fact of a reversiojier being an attesting witness to a con- 
veyance by a Hindu widow, is an acquiescence on his part which 
precludes him from impeaching the sale on the ground of waste. 

A decree against a Hindu widow for a loan to pay Government 
Revenue is binding on the reversioner. — Gopal-chunder Manna, v. 
Gourmonee Dossee and others. — S. W. R. Vol. VI, p. 52. 

Vol. II. 47 
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Debts incurred by a Hindi widow for charity in honor of her 
deceased husband, provision of necessaries or subsistence, mainten- 
ance of any trade or business left by tho husband to his widow's 
management and charity on her own account, are recoverable from 
the heirs after her death, but they are not liable for any debts un- 
necessarily incurred by her. — Umroot-ram Byraqee v. B’aray un-das 
Ruseek-das. — Borr. Rep. Vol. II, p. 201. 

A suit for a declaratory decree must be brought by the nearest 
reversioner, but there is no objection to a suit by a more distant 
reversioner when the prior rights of the nearer reversioner or re- 
versioners have been waived. 

A suit by a reversioner during the widow’s life-time to declare 
a conveyance made by her to be void, must be brought within six 
years from the date of conveyance, Act XIV of 1859, Sec. i, (1 
1C. — Bom. H. C. Rep. Vol. X, a. c. j. p, 351. 

Suit dismissed as premature, the plaintiffs not being the imme- 
diate reversioners and being unable to show collusion on the part 
of the more immediate heirs than themselves. — S. D. A. Rep. for 
1859 p. 89. 

A sale by a Hindti widow is not invalid if made without collu- 
sion. But the sale is limited to the widow’s life-interest, and the 
reversioner is only entitled to a declaration that the sale will not 
affect or prejudice his interests beyond the widow’s life. — Ram-gutty 
Kurmokar v. Boeshtab-churn Mujoomdar. — S. W. R. Vol. VII, 
page 167. 

According to the Mitakshari, a sister’s son cannot inherit. 

A person having only a contingent estate during the life-time 
of a Hindfi widow, is permitted to sue simply on the ground of the 
necessity that the contingent reversioner may be under of protect- 
ing his contingent interest. It is, therefore, essential to see that 
he has such an estate as entitles him to come in that way, i. e., that 
he holds the character which professes . — Thakoorain Sahibah and 
another v. Mohun Laud and others. — S. W. R. Vol. VII, P. C. 
page 25. 

The plaintiff as reversioner was entitled to possession, to pre- 
vent waste, as trustee for the widows during their life. — Koroona- 
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mayee Dossee and another v. Gobind-nath Roy. — S. D. A. Decis. 
for 1859, p. 944. 

Held that a daughter can claim a declaration of rights in the 
paternal estate during the life-time of her mother. — Jeewun Ram 
v. Musst. Roonta. — Agra Rep. Vol. I, a. c. p. 240. 

A reversionary heir cannot set aside a deed of sale executed 
by a widow, during her life-time. — S. W. R. Vol. XI, p. 514. 

A reversioner may sue, during the widow’s life-time, to obtain 
a declaration that the conveyance made by the widow is invalid. — 
S. W. Rep. Vol. Ill, p. 183. 

When a widow is proved to have made alienations without 
necessity, the reversioner may be appointed to act as her trustee. — 
Cal. H. C. Decis. for 1862 p. 582. 

A reversioner may sue to have a conveyance by a HindA widow 
declared void as against him, but he cannot sue simply for ejectment 
and possession during the life-time of the widow. — Harrish Ghunder 
Sein L milker Guardian of Okhoy Chunder Sein and another, minors 
v. Brohmo-moyee Dos sea and others. — S. W. R. Vol. V, p. 131. 

The mother and guardian of a minor reversioner, being herself 
a reversioner and of full age, may sue without obtaining a certificate 
under Act XL, of 1858. 

A reversioner may sue during the widow’s life-time to obtain 
a declaration that a conveyance made by the widow is invalid as 
made without necessity, therefore not binding beyond the widow’s 
life. — Woodoy Chand Jha and others v. Dhun-monee Debea. — S. W. 
R. Vol. Ill, p. 183. 

Sale by a HiudA widow in which she had a mere life-interest 
annulled, no necessity for sale having been shown. 

Before a decree for immediate possession can be given in 
such cases to plaintiffs, it must be clearly proved, that the property 
has deteriorated, owing to the sale, or is wasted by the purchasers. — 
Chutter-dharee Singh and others v. Hur-lcoomaree and others. — S. 
D. A. Decis. for 1862. Hay’s Reports, Part II, p. 107. 

A person cannot sue for a declaration of his right unless he has 
an existing right. Mere contingent right which may never have 
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existence is not sufficient to ground an action under Section 15 of 
Act VIII of 1859. 

Consequently suit by reversionary heir for declaration of his 
right to succeed after the death of the tenant for life will not lie* — 
Mussummat Pran-puttee Koonwar v. Lallah Futlch Bahadoor. — S. 
D. A. Decis. for 1S63, Hay’s Rep. Vol. II, p. G08. 


Calcutta, H. C. A. — The 2nd February, 1867. 

Present : 

The Hon’ble J. P. Norman and W. S. Seton Karr, Judges. 

Oases Nos- 2398 and 2440 of 1866. 

Special Appeals from a decision passed by the Judge of Patna. 

Chummun Mohunt and others (Defendants) Appellants, 
versus 

Rajendur Sahoo (Plaintiff) Respondent. 

A reversioner in the position of son or step-grandson ( in the female line ) may sue in 
the life time of a Hindu widow in possession to prevent waste. 

Seton-Karr, J. — The only point raised and argued by Mr, 
Twidale is that the plaintiff had no right to sue during the life-time 
of his mother and step-grand-mother. No precedents are quoted 
in support of this position, except one from 2 Hay’s Reports, page 
608, Case of Pran Puttee Koer. 

Other cases have been shewn us which rule that a reversioner, 
such as plaintiff, may sue in the life-time of a widow in possession, 
in order to prevent waste and obtain a declaratory decree. (See 
S. D. A. Rep. for 1859, page 1623, and 1 Hay’s Reports, page 107, 
2nd August 1862, Chuttur-dharee Singh versus Hurro-coofnaree ) . 

But in the very case relied on by the appellants from 2 Hay’s 
Reports, page 608, we find a passage which tells strongly against 
the appellants, and which gives good reasons why a plaintiff, such as 
the one before us, can institute a suit as reversioner. 


* The important part of the decision of which the above is an abstract is embodied 
jn the following case. 
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In that case, page 611, the Court (Peacock, C. J., and L. S. 
Jackson, J.) say: — “The plaintiff would, indeed, have a right to 
sue and restrain the widow from waste ; but his right to do this 
arises less from the necessity of protecting his owu interests than 
from the function vested by the Hindi! Law in the next male heir 
of a person whose estate descends to a female, namely, that of pro- 
tecting the estate. Aud it is obvious that, if heirs in expectancy 
were debarred from suing to protect waste until the succession had 
actually accrued, the waste would, in most cases, be past remedy, 
and the estate irretrievably impaired.” 

Wo think that this rule so laid down is sound and quite appli- 
cable to the case before us ; and though, in that case, the plaintiff, 
under the peculiar circumstances of his suit, was held not to have 
a right of action, those expressions do lay down a sound rule and 
may serve as a guide aud authority in the present appeal before us. 

Fully concurring in that principle, we confirm the decision of 
the Judge, and dismiss both appeals with costs. In case No. 2440, 
it is immaterial whether the plaintiff was the grandson or only the 
step-grandson of Mussamut Patasoo. His mother was alive, and 
he had clearly a right to sue to protect his own interests. — S. W. R. 
Vol. VII, p. 119. 


Calcutta, S. D. A .—The 30 (h of June 1859. 

II. T. ltaikes aud J. H. Patton, Esqrs., Judges, and 
G. Loch, Esqr., Officiating Judge. 

Naikram-lall and Brijokoomar-lall, (Defendants,) Appellants, 

versus 

SOORUJ-BUNS Sahee, ( Plaintiff,) and others, Respondents. 

Suit laid at Rupees 6003-9. 

Suit dismissed as premature, the plaintiffs not being the immediate reversioners and 
being unable to show collusion on the part of more immediate heirs than themselves. 

From the pleadings, it appears that Bundhoo Sing had four 
sons, — Neel-kanth alias Kantoo-lall, Sujeebun-lall, Jugjeebun-lall 
and Ramjecbuu-lall. Kantoolall died on the 6th of Assar 1249 F. S. 
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( 28th June 1842 ), leaving a widow, Akhlasee Koowur, a daughter, 
Parbuttee Dai, and two grandsons, Hur-buns and Sooruj-buns, sons of 
Parbuttee, the former of whom has since deceased. Sujeebun-lall 
left two sons, Naik-ram and Lullit-ram, the latter of whom has died, 
leaving a son, Brijokoomar-lall. Jugjeebun had a son, Debee-persad, 
who died, leaving a widow, Jankee Koowur. And Ramjeebun’s 
Son, Pryag-narain, has also deceased, leaving a widow, Bhag-monce 
Koowur. 

The contention between the parties is, whether the family is a 
joint undivided Hindu family, and the ancestral property held in 
common, or whether there has been a separation of the members of 
the family and a partition and separate possession of the ancestral 
property. 

The plaintiff denies that Naikram or Brijokoomar-lall, or any 
other party, save himself, through his mother Parbuttee Dai and 
Akhlasee Koowur, is the heir of Kantoolall ; and he now sues to 
set aside certain documents executed and published by the defen- 
dants in collusion with Akhlasee Koowur and Parbuttee Dai, in 
which they style themselves the heirs of Kantoolall. 

In the lower court two issues were raised : first, whether, during 
the life-time of the father and mother of the minor, for Sooruj-buns 
was a minor when this suit was originally instituted, the minor 
could be represented by his uncle, who brought the suit in his 
name : second, whether there had been a separation of the family 
and partition of the ancestral property. The first issue was not 
tried, as the plaintiff became of age before the suit came on for 
trial ; and on the second issue the Principal Sudder Ameen gave 
judgment for the plaintiff. 

The defendants (Naikram and Brijokoomar-lall) have appealed 
against this decision, and raised the following issues : first, whether, 
during the life-time of Akhlasee Koowur and Parbuttee Dai, neither 
of whom is in possession, the plaintiff, — a distant reversioner, and 
who has no right to possession of the property till after the death of 
the abovenamed, — can bring this suit to set aside Deeds in which 
he is not immediately interested, some of which, as alleged by ap- 
pellants, have been executed by Akhlasee Koowur ; and secondly, 
whether the family is not still undivided and the property held in 
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joint possession, and, consequently, the widow of Kantoo-lall is en- 
tided only to maintenance. 

For the appellants it was argued that the proper party to bring 
this suit was Akhlasee Koowur, but not being in possession, she would 
be obliged to sue both for possession and for the cancelment of the 
Deeds, but admitting for argument’s sake, that she were in posses- 
sion, the plaintiff could not even then carry on the suit, unless he 
could show that there had been collusion, not only between Akhla- 
see and the appellants, but also between his mother Parbuttee and 
them. 

We think there is no valid objection to our hearing and deter- 
mining the legal point now raised, before going into the merits of 
the case. We consider Akhlasee Koowur to be the proper party to 
bring this suit, and after her, Parbuttee Dai, and that plaintiff can 
only come into court to set aside the acts of the defendants on proof 
of collusion between the defendants on the one part and Akhlasee 
and Parbuttee on the other. If Akhlasee be in possession, it was 
for her to sue to set aside the Deeds propounded by the defendants, 
which are injurious to the interests of herself and of Kantoo-lall’s 
family; and if she failed to do so, Parbuttee, the mother of the 
plaintiff, to whom the property would devolve on the death of Akh- 
lasee, is the proper person to bring the action. In the decision of 
this Court of the 20th July 1853, page 641, Ramdhun Bukshee and 
others, appellants, it was held that, in a sale by a childless Hindi 
widow, the parties whose interests are directly affected in the dispu- 
ted property, and not those whose interest is merely inchoate and 
future, are entitled to sue regarding the infraction of Hindi law ; 
and in another case, decided so lately as the 12th May 1859, Gogun- 
chunder Sein and others, appellants, the same rule was laid down 
that, during the life-time of the immediate reversioners, the more 
distant were not entitled to bring a suit to set aside the acts of a 
widow in the management of her deceased husband’s estate. One 
decision by a single Judge of this Court, dated the 3rd August 1850, 
Bhyrub chunder Chowdhree, appellant, page 369, has been brought 
to our notice to show that reversioners in the position of the present 
plaintiff were entitled to sue, and, unless the action was brought wi- 
thin twelve years of the act done by the widow, limitation would 
run from the date of such act. The rule laid down in this case has. 
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however, been suspended by subsequent decisions of this Court ; and 
the rule now is, that the ordinary law of limitation does not apply 
to bar suits to set aside acts of waste by a childless widow, for this 
reason, that such acts can coufer no valid title on the holder. Iu 
the case of Jugudamba Debea, of the 30th April 1858, the position 
of the parties was not similar to that in the present case, also in the 
case of Eolakee Beebee, it was the next heirs who brought the suit, 
and tho case of Pran-puttee Koowur, also cited by the Counsel for 
the respondents, is not similar nor applicable to the present case. 

We think, iu the absence of collusion on the part of Akhlasee 
Koowur, who repudiates the Deeds bearing her name, and who 
being, as alleged by herself and tho plaintiffs, in possession, is the 
party to bring the action to set aside those Deeds and the title set 
up by the defendants, the collusion of Parbuttee Dai will not give 
the plaintiff a present right of action. Considering, therefore, the 
present suit on the part of the plaintiff to be premature, we dismiss 
it with costs. — Sudder Dewauny Decisions for 1859, p. 891. 

In suit for the recovery of a share of joint property, the plain- 
tiff’s maternal aunts, childless Hindu widows, who were entitled to 
a prior life-interest to which the plaintiff’s reversion was subject, 
tiled a petition disclaiming their interest, and assenting to the suit. — 
Held that the Judge might make a decree founded upon the dis- 
claimer of the widows. 

The statute of limitation is no bar to a suit for the recovery of 
a share of joint family property; where the plaintiff and defend- 
ants, Hindds, have been living together in commensality, up to 
within twelve years of bringing the suit ; for, in such a case there 
can be no adverse possession so long as the family was undivided. — 
Rajani-kanta Mitter and others v. Pran-chand, Bose and others. — 
Marshall’s H. C. Rep. p. 241. 
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Calcutta, H. C. A. — The lUh. of December 1869. 

Present : 

The Hon’ble Dwarknath Mitter and Sir Charles Robliouse, 
Bart., Judges. 

Tiluck Chunder Chuckerbutty, (Defendant) Appellant, 

versus 

Muddun Mohun Joooee and others (Plaintiffs) Respondents. 

Misjoinder of parties is not an objection which can bo allowed to be taken in special 
appeal. 

Where a widow’s estate is sold for arrears of rent, it is not merely the widow’s life- 
interest that is transferred, and the reversionary heir cannot follow the estate after 
her death. 

Mitter, J . — On the first point taken by the pleader for the 
special appellant, we are of opinion that misjoinder of parties is not 
an objection which can in this case be allowed to be taken at this 
late stage of the proceedings. 

As to the second point, we think the contention of the special 
appellant is right. The zemindar obtained a deoree for arrears of 
rent against the maternal aunt of the plaintiff, special respondent, 
who was then in possession of the estate as the legal heir and re- 
presentative of her husband Mohes-chunder, and in execution of 
that decree the properties which form the subject-matter of this 
special appeal, namely, a 7 annas share of plot No. 17 and plot 
No. 25, and a 3 annas and 15 gundas share of plot No. 22, were put 
up to sale under the provisions of Act X of 1859, and purchased 
by the vendor of the special appellant. The Lower Appellate Court 
seems to be of opinion that the effect of this sale was merely to 
transfer to the special appellant’s vendor the life-interest which the 
widow possessed in the tenure. Wo think that this opinion is 
erroneous. The rent due to the zemindar cannot under any cir- 
cumstances be treated as a personal debt of the widow ; and if the 
zemindar thought it proper to put up the properties now in dispute 
for sale for the realization of that rent, after having obtained a 
decree for it in due course of law, the reversionary heir can have 
no right to come in after the death of the widow and take back 
those properties from the hands of the purchaser. If the widow 
Vol. II. 48 
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Lad contracted a debt to meet the zemindar’s demand for rent and 
then alienated a part of her husband’s estate for the satisfaction of 
that debt, the alienation would have been good and valid in law ; 
and we do not see reason why less effect is to bo given to a decree 
passed by a court of competent jurisdiction, in execution of which 
decree certain properties belonging to the estate of the widow’s 
husband were brought to sale and purchased by the special appel- 
lant’s vendor. 

Holding this view of the case, we are of opinion that the deci- 
sion of the Lower Appellate Court, so far as it relates to the pro- 
perties mentioned above, must be reversed, and that of the first 
Court restored, with costs of this appeal and the costs of the Lower 
Appellate Court. — S. W. R. Vol. XII, c. r. p. 501. 


Privy Council — The 1 5th of July 1874. 

Present : 

Sir James W. Colvile, Sir Montague E. Smith, Sir Robert P. Collier, 
and Sir Lawrence Peel. 

On Appeal from the High Court of Judicature at Fort William 

in Bengal * 

Moulvie Mohamed SeIumsool Hooda and others, 
versus 

Shewuk-ram, alias Roy Dooroa Pebshad. 

A Hindu widow ( a Ranee ) having conveyed to a bond Jide purchaser fur full value an 
ancestral estate beyond her own life, a reversioner brought a suit for a declaration 
that she had only the power to grant a life-estate, and that, after her death, he waa 
entitled to an estate in remainder. The Courts below in India were of opinion that 
he should only be entitled to recover the property after the Ranee's death on pay- 
ment of the full purchase-money. The High Court varied the decree so far as to 
declare that he should be entitled to it upon the payment of a mortgage upon the 
property which was existing at the time of the conveyance. 


* From the judgment of Couch, C. J. and Mitter, J. (Baley, J., having dissented) 
in Regular Appeal No. 63 of 1870, decided on the 13th September 1870 See it 
W. R., 315. 


Digitized by Google 




Chap. n. ] 


WIDOW’S SUCCESSION, &c. 


379 


Held, that a Hindu widow might sell such an estate absolutely if it could be shown 
that the conveyance was necessary in order to pay the debts of the testator and was 
for the benefit of the estate generally. There was no proof of such being the state 
of things in this case. 

Held, that the judgment of the High Court was right, and that the mortgago having 
been paid by the purchaser, it was equitable that when the plaintiff reclaimed the 
estate credit should be given to the purchaser for such payment which otherwise the 
plaintiff himself would have to meet. 


In this caso a Hindi! widow lad)', of the name of Ranee Dhun- 
kowur, in the year 1854, sold an estate to the defendant by a con- 
veyance, in which she purported to give him an absolute title, what 
we should call in this country an estate in fee simple. Her grand- 
son, on coming of age a great many years after, brings a suit for the 
purpose of having it declared in his favor that this lady had only 
the power to graut a life estate, aud that, after her death, he was 
entitled to an estate in remainder. 

The question depends upon the construction of a petition pre- 
sented by Roy Hur-narain to the Collector in the year 1830, which 
has been treated by both sides in this litigation and by both courts, 
as in the nature of a testamentary instrument. The state of the 
family of Roy Hur-narian at the time of bis presenting this petition 
was this. There were living only the before-mentioned Ranee 
Dhun Kowur, the widow of his son Roy Kalika Pershud, and her two 
daughters by that son. Bibee Shitaboo and Bibee Dularee, who at 
that time ( 1830 ) appear to have been unmarried. That being the 
state of the family Hur-narain makes this, which must be now con- 
sidered as a testamentary instrument. He first recites that the 
property of which he is about to dispose was ancestral property ; he 
recites the death of his son Roy Kalika Pershad, and the death of 
his own wife, aud he recites that the widow of his son, Itaneo Dhun 
Kowur, was alive ; that she has no heirs except her two daughters, 
Mussummat Bibee Shitaboo and Bibee Dularee, her daughters by 
his son, who would be her heirs. He then uses expressions which, 
if they stood alone, would, in their Lordships’ opinion, show that he 
intended to make an absolute gift to Ranee Dhun Kowur. The 
expressions are these: — 

“And my wife too died before, only Mussummat Ranee Dhun 
Kowur, widow of Roy Kalika Pershad, my deceased sou abovc-uien- 
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tioned, who too, excepting her two daughters born of her womb, 
Mussummat Bibee Sliitaboo and Bibee Dularee, has no other heirs, is 
my heir.” And then he further goes on to say, "except Mussummat 
Ranee Dhun Kowur aforesaid, none other is, nor shall be, my heir 
and malik.” He proceeds, however, again to refer to the daughters 
of Ranee Dhun Kowur, whom he had before-mentioned, it can 
scarcely be assumed without some purpose, for he goes on to say : — 
“ Furthermore, to the said Mussummat Ranee, too, these very two 
daughters named above, together with their children, who after 
their marriage, may be given in blessing to them by God Almighty, 
are and shall be heir and malik.” There is, indeed, another trans- 
lation of this document which has been referred to in another case, 
but inasmuch as this translation appears to have been agreed to 
by the parties, their Lordships think they must adopt it. 

It has been contended that these latter expressions qualify the 
generality of the former expressions, and that the will, taken as a 
whole, must be construed as intimating the intention of the testator 
that Mussummat Ranee Dhun Kowur should not take an absolute 
estate, but that she should be succeeded in her estate by her two 
daughters. In other words, that she should take an estate very 
much like the ordinary estate of a Hindu widow. In construing the 
will of a Hindi it is not improper to take into consideration what 
are known to be the ordinary notions and wishes of Hindis with 
respect to the devolution of property. It may bo assumed that a 
nindi generally desires that an estate, especially an ancestral estate, 
shall be retained in his family ; and it may be assumed that a Hindi 
knows that, as a general rule, at all events, women do not take ab- 
solute estates of inheritance which they are enabled to alienate. 
Having reference to these considerations, together with the whole of 
the will, all the expressions of which must be taken together with- 
out any one being insisted upon to the exclusion of others, their 
Lordships are of opinion that the two Courts in india, who both subs- 
tantially agree upon this point, are right in construing the intention 
of the testator to have been that the widow of his son should not 
take an absolute estate which she should have power to dispose of 
absolutely, but sho took an estate subject to her daughters succeed- 
ing her in that estate, whether succeeding her as heirs of herself or 
succeeding her as heirs of the original testator is immaterial. It 
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would appear that the testator used the word “ heir ” as signifying 
the person who is to take immediately in succession to another ; 
that he applies it to the Banee as the person who is to take in 
immediate succession to him, and to the two daughters as the persons 
who are immediately to succeed to the Ranee ; and their Lordships 
think that, viewing the will as a whole, when he uses the expression 
“except Mussummat Ranee Dhun Kowur aforesaid, none other is, nor 
shall be, my heir and malik,” it may be fairly construed as meaning 
that she shall take a life-interest immediately succeeding him with- 
out that interest being shared by her daughters or by any other 
person. 

On the whole, therefore, although undoubtedly there is soma 
difficulty in construing this testamentary document, their Lordships 
are of opinion that the Indian Courts have been right in construing 
it as not giving an estate of inheirtance to the Ranee which she 
was able absolutely to alienate. If that be so, her daughters under 
this, will take after her, and the question has been raised whether 
they take as joint tenants or tenants in common. The High Court 
appears to suppose that they would take as joint tenants, but 
inasmuch as one of these daughters died before the testator, this 
question becomes immaterial, because in either case the plaintiff 
would be the heir and would be entitled to institute this action. 

It follows that tho Ranee could not convey to the defendant, 
who must be taken to have been a bond fide purchaser, having paid 
the full value (although he does not appear to have made any 
inquiries as to whether or not the Ranee did possess a power, un- 
usual in Hindi! ladies, of making a conveyance of an estate in fee 
simple), an estate beyond her own life, and that the plaintiff is 
entitled to a decree to the effect that after her death the property 
belongs to him. 

But then comes the question as to what terms this decree in 
his favor shall be subject to. The Courts below in India were of 
opinion that he should only be entitled to recover the property after 
the Ranee’s death on payment of the full purchase-money. The 
High Court varied the decree so far as to declare that he should be 
entitled to it upon the payment of a mortgage upon the property for 
Rs. 14,000 which appears to have been an existing mortgage at the 
time of the conveyance in 1854. A further question, however, has 
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been raised on the parts of the Appellants. The appellants say, that 
assuming this mortgage to have existed, and that there were some 
debts due at the time of the conveyance on the part of the testator, 
that then the widow would be enabled to convey in absolute estate. 
Their Lordships cannot subscribe to the propositions as so stated. 

They apprehend the law to be this : that Ranee Dhun Kowur, 
who may be considered as very much in the position of a Hindu 
widow, might have sold the estate absolutely if it could have been 
shown (and the burden of showing this is upon the purchaser) that 
to convey such an absolute estate was necessary in order to pay the 
debts of the testator, and was for the benefit of the estate generally. 
In their Lordships’ opinion there is no such proof whatever in this 
case. It appears that the testator possessed an income of some- 
where about a lac of rupees, minus the Government revenue of 
Rs. 20,000, leaving him an income in round numbers of about 
8,0001. per annum. He is shown at the time of his death to have 
owed a certain debt of Rs. 9,000 which was subsequently increased 
to 22,000, and was paid off in another way ; therefore we have no- 
thing to do with that He is also shown to have owed a debt of 
Rs. 10,000 at the time of his death that is 1,0001. A man with an 
income of 8,0001. a year is shown on his death to have owed a sum 
of 10001., and it is pretended that 16 years afterwards a necessity 
arises for selling a considerable portion of his real estate, to pay 
this debt of 1,0001., plus some 4001. which had been subsequently 
contracted by the Ranee. The mere statement of these facts ap- 
pears altogether to dispose of the contention that this estate could 
have been sold for the necessary purpose of paying the testator’s 
debts, and when we add that both Courts have found that the fact 
was not so, their Lordships think it unnecessary further to dwell 
upon this point. 

The only question that remains, then, is whether the plaintiff is 
entitled to the decree of the High Court as it stands, or whether be 
is entitled to it without the burden of paying off the Rs. 14,000. 
On the whole their Lordships are of opinion that the judgment of 
the High Court was right ; that this mortgage of Rs. 14,000 sub- 
sisting upon the estate at the time of the sale, and having been paid 
by the purchaser, it is equitable that, when the plaintiff reclaims 
the estate, credit should be given to the purchaser for the payment 
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of the mortgage, which otherwise the plaintiff himself would have 
to meet. 

For these reasons their Lordships are of opinion that the judg- 
ment of the High Court was right, and they will humbly advise her 
Majesty that the both appeals should be dismissed, and that there 
should be no costs. But in order to render the intention of the Court 
more clear, their Lordships will recommend that the following words 
be added to the declaration : — “And to be put in possession of the 
said property after the decease of Mussummat Ranee Dliun Eowur 
on payment to the said defendant of the sum of Rs. 14,000. 

The appellant will have his costs of the application for leave 
to enter his cross-appeal paid out of the deposit ; the remainder 
will be repaid to the appellant’s agent. — S. W. R. Vol. XXII, p. 409. 


Calcutta, H. C. A. — The 18th of June 1873. 

Present : 

The Hon’ble J. B. Phear and W. Ainslie, Judges. 

Case No. 1115 of 1872- 

Special Appeal from a decision passed by the Judge of Bhaugulpore. 

Motee-RAH Kowur ( Defendant ) Appellant, 
versus 

Gopal Sahoo and another ( Plaintiffs ) Respondents. 


A widow is not trustee for the heirs, but has the whole of the inheritance in her with 
a limited power of alienation ; her power of alienating for spiritual purposes being 
larger than that to which necessity gives rise. 

An alienation by a widow is not void by reason of inadequate consideration ; but is 
voidable by the heir upon his offering to pay the real consideration, and on certain 
other conditions being satisfied. 

Phear, J. — After giving consideration to this case, we are of 
opinion that the Rs. 900, the debt incurred for the Gya pilgrimage, 
and the Rs. 800, the debt incurred for the shrud, by the widow, were 
expenses to liquidate which it was within the power of the widow to 
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alienate her husband’s property. They are of the nature of expen- 
diture for the purpose of procuring spiritual benefit for the husband ; 
and it has been laid down by the Privy Council, and the doctrine 
has been constantly followed by this Court, that the widow’s power 
of alienation for spiritual purposes is larger than the power of alie- 
nation to which necessity gives rise. It has been long settled that 
she is not, in any proper sense, trustee for the heirs : she has the 
whole of the inheritance in her with a limited power of alienation, 
— a power of alienation which can only be exercised perhaps, we 
may say, in two classes of contingencies, — one class comprising cases 
of necessity, and the other class, cases of raising money for spiritual 
purposes. 

In this view, it appears to us that the alienation was a good 
alienation, although it may be that the Rs. 17,00, which is the 
total of the two items to which we have referred, may have been an 
inadequate consideration for the sale ; we suppose, indeed we must 
take it to have been an inadequate consideration, because the actual 
purchase-money was Rs. 4,000. Under these circumstances, the 
alienation is not void, but, as was expressed by the late Chief Justice 
in a case reported in IX, Weekly Reporter, page 108, is voidable 
by the heir upon his offering to pay the real consideration ( in this 
case it would be Rs. 17,00 ) together with reasonable interest there- 
on ; and upon the further condition, of course, that the defendant 
should account for the rents and profits during the interval over 
which he had been in possession, both the interest and the account 
of rents and profits to run from the date of the widow’s death. 

We think, therefore, that the decrees of both Courts below, 
which have been passed in favour of the plaintiff without any quali- 
fication whatever, are wrong decrees, and must be reversed. 

The plaintiff has not in this suit expressed his readiness to re- 
pay the defendant any portion of the purchase-money, but has 
sought to recover the property unconditionally. 

Under the circumstances, we think that the right order will be 
to dismiss the plaintiff’s present suit leaving him to aDy future re- 
medy if he has any right to it. 

The defendant, appellant, must have bis costs in all the Courts. 
S. W. U. Yol. XX, c. r. p. 187. 
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Held that none but the immediate reversioner is entitled to sue 
to interfere with the acts of a Hindd widow. 

Held also that a petition presented by the immediate rever- 
sioner, when the suit was pending in special appeal, waving his 
rights in favor of the plaintiffs, in order to cure the defects of par- 
ties, could not be admitted at that stage. — Qugun Chander Sein 
and others v. Joy-doorga alias Ooluck-basee and others. — S. D. A. 
Decis. for 1859, p. 620. 

A reversioner can during the life-time of the alienor, commence 
a suit to declare that a conveyance is not binding upon him beyond 
the life of the alienor. 

A deed of conveyance by a Hindd widow is an act hostile to, 
and invades, a reversioner’s rights, and as such warrants his suing 
for a declaratory decree. — Shewuk Ram-peread versus Mohomed 
Shomsool Huda and auother. — S. W. R. Vol. XII, p. 26. 

A decree in a suit brought for a zemindary by a Hindu widow, 
binds those claiming the zemindary in succession to her. Unless 
the decree can be successfully impeached on some special ground, 
it will be an effectual bar to any new suit by any person claiming in 
succession to her. For, assuming her to be entitled to the zemiuda- 
ry at all, the whole estate would, for the time, be vested in her, 
absolutely for some purposes, though, in some respects, for a quali- 
fied interest, and, until her death, it could not be ascertained who 
would be entitled to succeed.— Kattama Nauchiar v. The Rajah of 
Shivaguvga. — Sutherland’s Privy Council Judgments, page 520. 
Moor. Iud. App. Vol. IX, p. 539. 

Held following a Full Bench case cited that a reversioner can 
maintain a suit during the life-time of a childless Hiudti widow to 
set aside a deed of conveyance as inoperative on the death of the 
widow by whom it was granted.— Lalla Chuttuv Narain v. Hus- 
8ummat Wooma Koonwaree and others. — S. W. R. Vol. VIII, 
page 273. 

A reversioner has no right of suit during the life-time of a 
widow to set aside a deed of alienation said to have been executed 
by his ancestor and supported by the widow. — Hussummat Ram 
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Bunsee Koonwar v. Mussummat Mohcshur Koonwar. — S. W. R. 
Yol. I, p. .’>38. 

Held that a daughter was competent to sue during the life-time 
of her mother, the encumbrancer ; the daughter being the immediate 
reversioner to the property, and her reversionary right being seri- 
ously threatened . — Mussummat Golab Koonwur v. Shib Suhae and 
others. — Agra. Rep. Vol. I, p. 55. 

Where it appeared that there were other persons nearer than 
plaintiff, and there had been no disclaimer of their right on their 
part , — Held that plaintiff, who, according to the ordinary Hindu law 
of inheritance, was not the next heir, could not maintain the suit.— 
Goshaeen Tcekumjce and others v. Puraotum Lalljee and others.— 
Agra Rep. Vol. IV, p. 238. 

Although a suit to set aside an alienation, alleged to have been 
illegally made by a Hindu widow, of property belonging to the 
estate of her deceased husband, should usually be brought by the 
next, and not by a remote, reversioner, yet such a suit may be 
brought by other than the next reversioner where it can be consi- 
dered as one brought by a person who, by express declaration of 
those who having prior rights, was entitled to maintain it by their 
consent, and of their relinquishment in his favor of the right 
of suit. 


When this relinquishment is once shown, the suit is open to no 
objection on the score of its having been instituted without the 
plaintiff, at the time of the institution, having shown that the prior 
rights of others had been waived or abandoned in his favor. — Amur 
Singh v. Mur dun Singh . — N. W. Rep. Vol. II, p. 31. 

Although an alienation of property by a widow for other than 
allowable purposes may be declared void, yet the reversioners are 
not entitled to immediate possession unless the widow has commit- 
ted some act involving forfeiture of property . — Mussummat Kissort 
v. Khela Ram. — N. W. R. Vol. II, p. 424. 

Though a reversioner cannot obtain possession during the life- 
time of a Hindi widow, yet he may be entitled to a declaration 
whether the alienations made by the widow are or are not valid and 
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binding on the absolute heir. If the reversioner can prove that 
wilful default is about to take place, he will be entitled to such 
relief from the Court as will prevent the apprehended occurrence 
of a sale for arrears. — Surut Chundar Sein v. Muthoora-nath Pu- 
datkk-S. W. R Vol. VII, p. 303. 

Where transfer is made by a widow in fraud of the rights of the 
presumptive reversioner — Held that he is entitled to a declaratory 
decree, that the widow’s act is null and void, as it may affect the 
interests of the reversioner, and for provision, if necessary, to prevent 
any waste of the estate by the appointment of a receiver, but not to 
a more extensive remedy. His reversionary interest is not accelerated 
by the transfer. Where a daughter was colluding with the widow 
in making transfer of divided property — Held that plaintiffs, the 
next reversioners after the daughter, were competent to maintain 
the suit to have the transfer declared null and void. — Jwala-nath 
and others v. Kulloo and others. — Agra. Rep. Vol III, p. 55. 

When the immediate reversioner is in possession of a part of 
the property, and not in a position to institute proceedings to set 
aside alienations, the next reversioner is entitled to sue to protect 
his future rights. — Bal-gobind Ravi v. Hirusranee. — S. W. R 
Vol. II, p. 255. 

A reversionary heir to his uncle's property may sue, during 
the life-time of the widow for a declaratory decree to the effect that 
an alienation will not bind him in the event of his surviving the 
widow. — Bykunto Nath Roy v. Griah Chunder Mookerjee. — S. W. 
R. Vol. XV, c. r. p. 96. 

A, brought a suit against C and D, alleging that he was an heir- 
expectant upon the death of B, a Hindti widow in possession of an 
estate, and, as such sought to have a declaration of title, and to 
have certain conveyance of this estate, said to have been executed 
by C, in favor of D, set aside as affecting A’s future interest, without 
charging any act of waste or injury to the property which might 
affect his rights as reversioner. Held that A, had disclosed no cause 
of action against C and D. — Mussummat Soomj Bunai Koomvur v. 
Mahiput Singh. — B. L. R Vol. VII, p, 669. 
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Declarations of title may be granted to reversioners, and alie- 
nations by a Hindft widow set aside during the widow’s life-time, 
although possession of the estate itself will uot be ordinarily given. 
Mu8summat Shibo Koeree and others v. Joogun Shingh and others. 
S. W. R. Vol. VIII, p. 155. 

In a suit by a reversioner to set aside a sale of property made 
by a Hindu widow, the court cannot direct possession to be given to 
the reversioner, but can only declare the sale to be invalid, and 
leave the widow or her veudees as her tenants in possession. — Go- 
luck Chunder Dam v. Gopal Kishen Sein. — S. W. R. for ISC-t, 
page 250. 

A reversioner cannot sue to dispossess a widow or a purchaser 
holding under her, though he is entitled to sue for a declaration 
that a sale by the widow is invalid against him on his proving that 
the sale was made without legal necessity. — Hara-dhun Nag v. 
I88ur Chunder Bone. — S. W. R. Vol. VI, p. 222. 

A reversionary heir has no right to set aside a deed of sale 
executed by a Hindu widow duriug her life-time. — Rani-monohur 
Singh and others v. Kooldeep Nurain Singh and another. — S. W. K. 
Vol. XI, p. 514. 

A reversionary heir is subject to all rights which exist against 
the property in consequence of acts done by, or decrees obtaiued 
against, the ancestor. — Ram-monohur Singh and others v. Kooldeep 
Nurain Singh and another. — S. W. R. Vol. XI, p. 515. 

Suit by a reversioner to set aside an alienation is cognizable if 
the title of the reversioner has been injured by a distinct act of 
alienation, and if the widow who ought to have brought the suit 
has relinquished her life-interest, and signified her assent to the 
suit proceeding.— Bheem-ram Chukerbutty v. Iluree-kUhore Roy. 
S. W. R. Vol. I, p. 359. 

A party, who subject to the life-interest of his mother has a 
real and vested interest in remainder such as a Hindu has the 
power of creating, has a right to sue to obtain a declaration of the 
invalidity of a will set up to his prejudice, which purports to take 
away altogether his future right and interest in the property. 
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Anund-moliun SJullilc versus Indra-monee Chowdhrain. — S. W. 
R. Vol. XVI, c. r. p. 214. 


Relative to Purchasers, &c. 

Calcutta, H. C. A. — The 21 st of December, 1SC4. 

Present : 

The Hou’ble H. V. Bayley and A. G. Macphersou, Puisne Judges. 

Wooma Churn Banerjee (Plaintiff) Appellant, 
versus 

Haradhun Mojoomdar and others (Defendants) Respondents. 

The plaintiff’s cause of action, as reversioner, held to accrue from the death of bis 
grandmother who had the life interest. 

Held also that the purchaser from the'grandmother was bound to prove his title deeds 
and the existence of legal necessity for the sale. 

In this case plaintiff sued for possession of certain brohmoter 
lands, gardens, tanks, &c. Plaintiff’s allegation is that "the entire 
property left by the plaintiff’s maternal grandfather and maternal 
uncle, devolved on his grandmother Ram-koomaree.” Plaintiff adds 
that “ he attained his majority in 12G0, and after the death of his 
maternal grandmother Rarn-koomaree, he attempted to take pos- 
session of the estate as he is lawfully entitled to it, but the defen- 
dants opposed him and did not deliver over possession to him.” The 
gist of the answer of all the defendants is that they have possession ; 
that plaintiff never had any ; that they hold under various titles, 
and that plaintiff must show a superior title in order to justify his 
obtaining a decree. 

It is clear that the plaintiff’s contention was that, even if the 
defendants had possession ns the Ameen reported, still, as the 
Ameen had also reported that the defendants did not produce their 
title deeds, and had stated that in some cases the defendants 
claimed from the grandmother, the burden was on them, defendants, 
as purchasers, to prove their own title deeds, and also the legal 
necessity under which they purchased, before they could have any 
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right under Hindti law in preference to the heir at law, as which 
plaintiff clearly all along claimed. The case has, in no way, been 
tried on this view. We therefore remand it that this may be done, 
and we take the opportunity to call the attention of the lower 
Court to the views expressed by Her Majesty’s Privy Council in 
Volume VI of Moore’s Indian Appeals, page 424. “ Their Lord- 

ships think that the lender is bound to enquire into the necessities 
for the loan, and to satisfy himself as well as he can, with refer- 
ence to the parties with whom he is dealing, that the manager is 
acting in the particular instance for the benefit of the estate, 
but they think that if he does so enquire and act honestly, the 
real existence of an alleged sufficient and reasonably credited neces- 
sity is not a condition precedent to the validity of his charge, and 
they do not think that under such circumstances he is bound to see 
to the application of the money.* Their Lordships do not think 
that a bond fide creditor should suffer when he has acted honestly 
and with due caution, but is himself deceived.” — S. W. R. Vol. I, 
a. c. pp. 347 — 349. 

It is argued in special appeal that the mere declaration of 
necessity was sufficient to justify the purchaser proceeding to buy. 
But this is not so. It is not necessary for the purchaser to see ap- 
plication of the purchase-money, but he must make such enquiries 
as an ordinary prudent man would in the transactions of life to 
satisfy himself of the reality of a fact, such as the existence of a 
legal necessity in this case. — Gunga-gobind Bose and others v. Sree- 
mutty Dhunnee and Ramee. — S. W. R. Vol. I, c. r. p, CO. 


• It in a mistake to suppoR© that the dicta in the case of Hunooman Persad 
Panday (i. e., in the case above cited) apply only to alienations effected by guardiaoa of 
minors. They lay down the general principles by which the courts are to be guided, in 
dealing with suits in which it is sought to set aside alionations made by persons Lav- 
ing a limited or qualified power over the estates they have alienated. 

These are that — “ the power of alienation can only be exercised rightly in case of 
need, or for the benefit of the estate, but, where the charge is one that a prudent 
owner would make in order to benefit the estate, the 6on4 fide lender is not affected by 
the precedent mismanagement of the estate. The actual pressure on the estate, the 
danger to be averted, or the benefit to be conferred upon it in the particular instance 
is the thing to be regarded. If the lender inquires into the necessity for the loan and 
acts honestly, satisfying himself that the manager is acting in the particular instance 
for the benefit of the estate, the real existence of a sufficient necessity is not a condi- 
tion precedent to the validity of his charge on the estate, nor is he bound to see to the 
application of tho money.” — Remarks by the late Sudder Dewauy Adawlut of Calcutta 
in tho case of Deotarce Mohapatter and others v. Vamoodur Alokcipattcr and others. 
Vide S. D. A. Deeis. for 1859 p. 1643. 
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A party claiming immovable property by virtue of an aliena- 
tion by a Hindi widow during her son's minority is bound, whether 
he be a plaintiff or a defendant, to prove that he made reasonable 
inquiry, and he in good faith believed that such circumstances 
existed as would justify the widow in alienating her son’s estate. — 
Kaahi-nath Seeta-ram Oze v. DaJchi et al. — Bom. H. C. Kep. a. c. j. 
Vol. VI, p. 211. 

Where a purchaser of immovable property deals with a person 
having a qualified power of dealing with that property, it lies upon 
the purchaser to give some reasonable account of the need which 
actually existed, or was alleged to exist, for the sale. — Mad. H. C. 
Rep. Vol. II, p. 407. 

In purchasing from a Hindu widow the purchaser is not bound 
to look to the appropriation of the money, nor is he affected by the 
fact that the alienation was made for a larger sum than the necessity 
of the case required. — Kamikha Prosad Roy v. Srimati Jagadum- 
ba Dad.— B. L. R. VoL V. p. 508. 

Where a considerable time has elapsed of enjoyment and ap- 
parent acquiescence, a purchaser, or one claiming through him, 
may be absolved from showing any more than the fact of the sale 
being made to him under some ostensible plea of necessity. — Ma- 
dhob thunder Hajra v. Gobind Chunder Banerjee and others. — 
S. W. R. Vol. IX, p. 350. 

The purchaser from a Hindi! widow who is still living is entitled 
to possession of the property sold, whether there was necessity for 
the sale or not. — Bogooa Jha, v. Lull Doss. — S. W. R. Vol. VI, 
page 36. 

Purchase from a Hindu widow is invalid, but the purchaser 
may remain in possession during the widow's life-time, on proof of 
his purchase being preferable to an alleged gift made by the widow 
to the defendant. — Chunder -nath Surma, v. Roma-nath Surma. — S. 
W. R. Vol. I, p. 69. 

Where the legal necessity for a sale by a Hindi! widow is 
questioned, its existence must be shown by the party standing on 
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the conveyance. — Biaso-nath Roy and others v. La.ll Bahadoor 
Singh and others.— S. W. R. Vol. I, c. r. p. 247. 

In a sale by a Hindti widow under necessity where the VeDdee 
pays a fair price, and acts bond fide, the mere fact of only two- 
thirds of the purchase-money being paid to creditors does not in- 
validate his conveyance, as he is not bound to see to the application 
of the purchase-money . — Ram Gopaul Ghose v. Bul-deb Bose . — 
S. W. R. for 1864, p. 385. 

The first duty of a purchaser from a Hindti childless widow is 
to satisfy himself as to her right to sell. If he does not act with 
due care and attention in the matter, he cannot be said to have act- 
ed legally in good faith, although be may have believed or taken for 
granted that all was right. — Ram-dlione Bhuttucharjee v. I shance 
Debee.— S. W. R. Vol. II, p. 123. 

A purchaser for value is not bound to prove the antecedent eco- 
nomy or good conduct of a Hindu widow who alienates a portion of 
her husband’s estate, nor to account for the due appropriation of 
the purchase money, but is bound to use diligence in ascertaining 
that there is some legal necessity for the loan, and he may be 
reasonably expected to prove the circumstances connected with his 
own particular loan . — Kali Koomar Chotvdhry v. Nund Koomar 
Chowdhry. — S. W. R. for 1864, p. 153. 

Where a Hindti widow raises money by mortgaging her hus- 
band’s property, the mortgagee is not bound to look to the appro- 
priation of the money so raised, his responsibility ceasing when he 
has satisfied himself that there was legal necessity for the loan.— 
Ram Persad Singh v. Musmmmat Nag-bungshee Kooer. — S. W. R. 
Vol. IX, p. 501. 

The existence of a decree which may be executed at any time 
against ancestral property is a clear legal necessity for contracting 
a loan, and justification to any one lending money on the mortgage 
of the property. — S. W. R. Vol. XI, p. 446. 
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Miscellaneous Cases. 

Calcutta H. C. A. — The 12 th of July 1869. 

Present : 

Mr. Justice Kemp and Mr. Justice Glover, Judges. 

Mussummat Indu-bansi Kunwur ( Plaintiffs, ) 
versus 

Mussummat Gribhirun Kunwur and others ( Defendants. ) 

A Hindu of Tirhoot died in 1849, leaving two widows and a 
brother. A compromise was made by the three, whereby they agreed 
that the brother should remain in possession of the property left by 
the deceased ; and that some land should be assigned to the widows 
for maintenance. The elder widow died in 1867, and the other sued 
the heirs of the brother for recovery of possession of the property. 
The defence set up was that the suit was barred by limitation, as her 
cause of action arose not on the death of her co-widow, but on the 
death of her husband. 

Held, that as to recovery of possession of a moiety of the pro- 
perty, the cause of action arose on the death of the co-widow. 

That the possession of the elder widow was not adverse to the 
younger widow, as the elder widow was permitted to enjoy the pos- 
session of the husband’s property during her life-time, the younger 
widow receiving an allowance from the profits of the estate. — B. L. 

R. a. j. Vol. Ill, pp. 289 — 290. 

Where certain landed property in the possession of a Hindi! 
widow was sold on the alleged ground of necessity, and the execution 
of the deed of purchase attested by the then next heir, it was held 
that the assent implied in such attestation was not conclusive in law 
as to the necessity for sale, though the fact of the persons most in- 
terested in contesting such a sale being called in to execute the deed 
is the strangest possible proof of good faith on the part of the pur- 
chaser. — Madhob Chunder Hajrah v. Qobind Chunder Banerjea. 

S. W. R. Vol. IX, p. 330. 

A Hindi! widow has power, with the consent of the reversionary 
heirs, to make a valid alienation, for religious purposes, of property, 
movable or immovable, left by her husband. 

Vol. II. 50 
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Where a Hindi! widow dedicated property by a deed to the wor- 
ship of an idol, and the property was given to trustees in trust, after 
the death of the widow, to permit the male heirs of her late husband 
to receive the rents, held, that such heirs were entitled to actual 
possession and to the rents of the estate, provided they devoted it 
acording to the provisions of the deed to the worship of the idol. — 
Braja-nath Baisalch versus Matilal Baisakli and another. — B. L 
Rep. Vol. Ill, o. j. c. p. 92. 

Where only the rights and interest of the widow in the property 
left by her husband were sold in execution of a decree against her 
on account of debt contracted by her, and neither the decree nor the 
sale proceedings declared the property itself liable for the debt — 
Held that the purchase conveyed an interest in the estate only 
during the widow’s life-time. — Kisto-moyie Dossee and others, v. 
Promnno Naraen Choowdhoory and others. — S. W. Yol. I, p. 303. 

Til re Joy-naraen Bose — It was held that a widow's interest 
may be sold in execution for her debts. — Sev. Rep. Yol. IV, p. 781. 

See in re Rash-beharee Bose. — Ibid. Vol. V, p. 537. 

A lender in good faith lent money to save the widow’s estate 
from sale, on security of a bond and mortgage. The present posses- 
sor, though not succeeding as heir, is liable to the extent of the 
security, if the widow acted for the benefit of the estate and under 
necessity. — Hur-nath Roy Chowdhoory v. Inder Chander Baboo . — 
S. D. A. R. for 1859, p. 207. 

When a party does not sue as an heir of a Hindi! widow or her 
husband to set aside a sale by her on the ground of illegality 
under the Hindi! law, but sues as a decree-holder to have the same 
sot aside as fraudulent, he cannot raise the question of necessity. — 
Kissen Bullub Mahtab v. Roghu Nundan Thakoor aud others.— S. 
W. R. Vol. VI, p. 305. 

Suit by a widow for possession of her husband's share of joint 
property inherited from his grandfather. Held that if the husband 
died before his grandfather, she had no title ; but that if he had 
outlived his grandfather, his widow would be ontitled to his share on 
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proof of her having lived in commcnsality with the defendant 
within 12 twelve years from the dates, of her dispossession. — Binilu 
Basini Dassee v. Anund Chunder Paul. — S. W. R. Vol. II, p. 179. 

Where a Hindu widow mortgaged immovable property to one 
person, and afterwards gave it in gift to another — Held, that the 
deed of gift did not convey to the donee the widow’s equity of 
redemption. — Jagan-nath Vithal v. Apaji Viehnu. — Bom. H. C. 
Rep. Vol. V, p. 217. 

On the death of a Hindh (who had been separated from his 
brothers), and during the life-time of his widow, his brothers’ sons 
having claimed as his heirs and obtained mutation of their names 
on the Collector’s rent-roll : 

Held, that under the Mitaksharti (under which the case came) 
the widow succeeds, the act of the nephews was hostile to her, and 
their possession for more than 12 years was adverse possession bar- 
ring her claim. 

Held also that if a widow without fraud or collusion, would be 
barred, the reversioners claiming to succeed on her death would 1 
also be barred. — Gopal Singh v. Kunhya-lall Sahib-zadah. — S. W. 
E. Vol. XI, p. 9. 

That a Hindu widow, entitled to her husband’s share in the 
joint property continues to live in the family and mess with them, 
is sufficient, in the absence of evidence to the contrary, to show 
that she is receiving payments on account of her share. — Gobind 
Chunder Bagcliee guardian of Ek-cowree alias Kali-lcusto Bagckee 
minor v. Kripa-moyee Debea. — S. W. R. Vol. XI, p. 338. 

Held that, as the respondent had given all title to monies due 
to her husband in favor of the appellant his other wife, she could 
not be held equally liable for her husbaud’s debts. The order of 
the lower Court, dismissing the appellant’s claim to recover money 
from the defendant (respondent) as jointly liable with her for their 1 
husband’s debts, confirmed. — Mussummat Radha Koonurur widow ‘ 
of Chinlamun Awustee v. Doorga Koonurur, widow of Chintamun 
Awustee. — S. D. A. Decis. for 1859, p. 1195. 

When the amount of a judgment debt was due from two bro- 
thers A., and B., and the widow of A., in order to save her husband’s 
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estate from sale in execution, gave a bond making herself responsible 
for the whole debt, and after her death, the judgment creditor 
sought to recover the amount from the heirs of A, it was held that 
the widow had no authority to settle for B/s share of the debt as 
well as for her husband A, nor could she make her husband’s estate 
liable for it ; that plaintiff had made a mistake in taking a bond 
only from the widow, and as it did not make her and B, jointly and 
severally liable, A’s heirs could not be held responsible for the debt 
of B, and that plaintiff must fall back on his original decree and 
execute it. — Mussummat Ram Doolary Koonwur and Juggun 
Singh v. Shco Shunker Singh and others. — S. D. A. Decis. for 1860, 
page 502. 

A reversioner cannot during the life-time of a Hindu widow 
sue to set aside a sale made by her if 12 years have elapsed since 
the date of the sale, though he may during her life-time sue to have 
the sale declared void and to prevent waste. Such limitation does 
not affect the right of suit of the reversioner after the widow’s 
death when he succeeds as heir. — Subodara Bibee v. Alohendro- 
1 Yath Bose. — S. W. R. VoL II, p. 271. 

A putnee lease granted by a widow while in possession is not 
invalidated by the fact that her equity suit is pending at the time.— 
S. W. R. Vol. XI, p. 554. 

Where a Hindd widow alienates land while in her possession 
without a legal necessity, the putneedar acquires only her life inter- 
est, but if there was a legal necessity, then the purchaser of her 
husband’s right and title is subject to the pottah granted by her.— 
S. W. R. Vol. XI, p. 554. 

The onus of proving the necessity for a sale by a Hindu widow 
and the adequacy of the purchase money lies on the purchaser. — 
Jodu Nath Sircar and another v. Sreemutty Sonamonee Dosses and 
others. Cor. Rep. p. 70. 

A widow re-marrying is entitled to succeed to the estate of 
her son by a former marriage, and Section 2 of Act XV, of 1856 
does dot deprive her of any right or interest which she had not at 
the time of re-marriage. — S. W. R. Vol. XI, p. 82. 
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When a childless Hindd widow is the heiress and legal repre- 
sentative of her husband, the reversionary heirs are bound by decrees 
relating to her husband’s estate, which are obtained against her 
without fraud or collusion ; and they are also bound by limitations 
by which she, without fraud or collusion, is bound. 

The words “cause of action’’ in Act XIV, of 1859, refer, not to a 
new cause of action accruing to the reversionary heir personally, but 
to the cause of action which accrued to the heir or representative, 
for the time being, of the deceased. 

When alienations of her husband’s estate are improperly made 
by the widow, they are good as against her for her life, and the re- 
versionary heir’s cause of action does not accrue until her death. 
But when property belonging to the husband’s estate is held ad- 
versely to the widow and never reaches her hands, the cause of 
action accrues to her, and a suit, whether by her or by the rever- 
sionary heir, must be brought within the usual period, couuting from 
the commencement of the adverse possession .* — Nobin Chunder 
Chuckerbutty (Plaintiff) Appellant, v. Issur Chunder Chuclcerbutty 
and others ( Defendants ) Respondents. — S. W. R. Vol. IX, F. B. 
page 505. 

In a suit by the sous of the reversionary heir of a Hindi an- 
cestor to recover property sold by his widow fifty years ago to the 
defendant’s predecessors, the Court — considering the unreasonable- 
ness of expecting direct evidence of legal necessity for the aliena- 
tions in question after so great a lapse of time, the adequacy of 
the consideration given by the purchasers, the due registration and 
publication of deeds 50 years old and containing a recital of legal 
necessity, the proved knowledge of the alienations at the time they 
were made by the then reversionary heir, his conduct and silence 
up to the time of his death, or for nine years after the widow’s 
death when the succession opened out to him, and the delay made 
by his son in bringing this suit — held the defendants entitled to 
a strong presumption in their favor, which had not been rebutted 
by the plaintiffs that their predecessors had purchased the estates 
in question after a due enquiry, and after satisfying themselves in 

* ThiB doctrine has been adopted by the Privy Council. 
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good faith of the existence of a legal necessity for the sale there- 
of. — Chowdhry Heramtoollah v. Brojo Soonder Roy and another.— 
S. W. R. Vol. XVIII, p. 77. 

A suit to recover principal and interest on a bond executed by 
a Hindu widow whilst possessed of her late husband's property, can- 
not be brought at her death against his reversionary heirs on the 
ground of some supposed equity arising out of the possession of the 
estate by the defendants, obliging them to pay a portion of the 
money which was expended in recovering it. 

There is no necessity for a widow to borrow money when she 
has an income to pass the expenses of litigation. 

In order to establish a binding promise by the defendants’ 
father to pay the bond, there must be proof of a consideration for 
such a promise. — Roy Mukhun Lall v. Mr. IV Steward and others.! 
S. W. R. Vol. XVIII, p. 121. 

Alienations made by Hindu widows of shares of an estate held 
as a hereditary mocurruree tenure, can only be contested by rever- 
sionary heirs and other persons having some interest Tn the estate; 
it is not open to the zemindar or superior landlord to object to such 
alienations. If the reversionary heirs make no arrangement for the 
due payment of the mocurruree rent' the only right which the 
zemindar has, is to sue them for arrears, and to cause the sale of 
the tenure, if necessary, in execution of the decree, but not to take 
khaa possession of it by force. — Ram DIuin Shaha and another v. 
Rajah liajkristo Singh Bahadoor. — S. W. R. Vol. XVIII, p. 40G. 

Where a widow having lost her rights in her husband’s estate 
on account of remarriage under the provision of Section 2, Act XV 
of 1856 was allowed to retain possession by the next reversioner— 
Held that such arrangement by the next reversioner was only bind- 
ing upon him, and not on the heirs of such reversioner, who on the 
death of the former were entitled to sue for possession of the pro- 
perty by dispossessing the widow. — Kaisho and others v. Mwmm- 
m at Jumna. — Agra Rep. Vol. I, a. c., p. 140. 

Where a Hindd widow, exceeding her rights, alienates property 
which a reversioner claims, his suit is not barred if brought within 
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12 years from lier death . — Oopal Chunder Mullick v. Onoop Chun- 
der Roy and others. — S. W. R. Vol. XI, p. 183. 

The rights of a reversioner entitled to succeed on the death of 
a childless Hindd widow if he shall happen to survive her, could 
not be sold in execution of a decree of Court .- — Koraj Koonwar 
v, Koviul Koonwar and others. — S. W. R. Vol. VI, p. 34. 

Raj Chunder Dass, a Hindti, died possessed of property, leaving 
as his heiress, his widow, Ross-monee Dossee. He also left four 
daughters two of whom died in the life-time of their mother, each 
leaving a son. Ross-monee Dossee died leaving her surviving two 
daughters, Puddo-monee Dossee, and Jugdumba Dossee, who succeeded 
to the estate of Raj Chunder Doss. Held that ThakoOr Doss Biswas 
one of the sons of Jugdumba Dossee has no such interest in the 
property as could be attached and sold in execution of a decree 
against him . — Bhoobun Mohun Banerjee v. Thakoor Doss Biswas . — 
Indian Jurist, Vol. II, N. S., p. 277. 

Reversionary interest may be sold in execution of a decree. 
Gour-hurree Dutt v. Radha Gobind Shaha.—S. W. R. Vol. XII, 
page 54. 

The mere execution and registration of a deed as between 
strangers, without any ulterior act directed against a Hindd widow 
in possession, or against the reversionary heir or his possession, can 
not give the latter any cause of action or entitle him to ask for a 
declaratory decree. — Soorvj-buvsi Koonwar v. Mold-put Singh. — S. 
W. R. Vol. XVI, p. 18. 

The possession in right of inheritance of a widowed daughter 
having sons alive is not adverse to a reversioner . — Poorun Chunder 
Nundee v. Sreesh Chunder Chukerbutty.— S. W. R. Vol. XV, c. r. 
page 147. 

A reversioner obtained a decree declaring that he was then the 
nearest heir to certain ancestral property, and would be entitled to 
succeed on the death of the widows of his cousin who were in 
possession. After the death of the widows, it was found that the 
reversioner had become insane, and was therefore incapacitated by 
Hindu law from inheriting. Upon this his son, who had been ap- 
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pointed manager on behalf of his father under Act XXXV of 1858, 
applied for execution of the above mentioned decree as his repre- 
sentative. Held that it was necessary to look to the status of the 
heir at the time the succession opened out to him. and that the ap- 
plicant in the capacity of the representative to the reversioner ( who 
was not the heir of the widow’s husband), was not entitled to 
execute the decree . — Brijo Bhootun Loll v. Beckun Dobey. — S. W. 
E. VoL 14, c. r. p. 329. 

Limitation reckons against the reversioners or next heirs of a 
deceased person only from the death of the widow or the immediate 
heirs of the deceased. — Gn-dharee Singh v. Musaummat Indro 
Kooer.— S. W. E. Vol. XVII, c. r. 237. 


Admitted Legal Opinions. 

According to the Hindti law aa current in Benares, the widow will succeed to the ex- 
clusion of the brother, if the estate was divided ; but if undivided, the brother will 
exclude her ; and the brother in either case excludes the brother's sons. 

Q. Eajah Bhuwa-bul Deo died leaving four sons, namely, Baboo 
Iswari Buksh Deo, Baboo Dil-gunjun Deo, Baboo Ahlad Singh, and 
Baboo Soobh-uath Singh, of whom the eldest (Baboo Iswari Buksh 
Deo) died, leaving a minor son and two widows, the elder called 
Eanee Sheo-raj Koonwur, and the younger Eanee Ahbeeman Koon- 
wur, and subsequently the mioor died. Ahlad Singh died, leaving 
Huruk-nath and Joy-nath as his sons and representatives; lastly, 
Dil-gunjun Deo died childless, leaving a widow called Eanee Golab 
Koonwuree ; and Soobh-nath is still living. In this case, whether 
will the property left by Dil-gunjun Deo, devolve on his widow Golab 
Koonwuree, on his brother Soobh-natb, or on his brother’s sons 
Huruk-nath and Joy-nath P 

R. Supposing Dil-gunjun to have left neither son, soa’s son, 
nor sou’s grandson at his death, but to have been survived by his 
widow Golab Koonwuree, his brother Soobh-nath Singh, and his 
brother’s two sons Huruk-nath and J oy-nath, his widow is alone en- 
titled to succeed to his real and personal estate, provided it be 
divided. If Bhuwa-bul Deo died leaving four sons, Iswari Buksh, 
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Dil-gunjun, Ahlad, and Sookh-nath, and liis estate was undivided, 
then the uterine brother Soobh-nath is entitled to inherit the portion 
to which his late brother Dil-gunjun was entitled, whose widow has 
a right to demand food and raiment only until her death. This 
opinion is conformable to the Mit&kshard and other law tracts 
which are current in the Western provinces. 

Authorities. 

“ The wife and the daughters, also both parents, brothers like* 
wise, and their sons, gentiles, cognates." — Yajnyavalkya, cited in 
the Mit&ksbarA 

“ The wealth of him who leaves no male issue, goes to his wife ; 
on failure of her, it devolves on daughters; if there be none, it 
belongs to the father ; if he be dead, it appertains to the mother ; 
on failure of her, it goes to the brothers ; after them, it descends 
to the brother’s sons.” — Vishnu, cited in the same authority. 

“ The rule, deduced from the texts (of Yajnyavalkya, &c.,) 
that the wife shall take the estate, regards the widow of a separated 
brother.” — Mitdkshard. 

Menu : — “ To the nearest kinsman ( Sapinda ), the inheritance 
next belongs.” 

Sudder Dewanny Adawlut, 10th May 1824. — Baboo ffurper- 
kash Singh, v. Baboo Dil-gunjun Deo.— Macn. H. L. VoL II, 
Chap. I, Sect ii, Case 5. 


The claimants being a brother’s Bon and a widow, the former will take the property, if 
the family was joint ; but the latter if separate, according to the law of Benares. 

Q. An individual had two sons, A and B. The eldest (A) 
died before his father, leaving a son and a widow. Subsequently 
the father died, leaving a family consisting of B and his wife, and 
A’s son and widow ; and at his death he also left some landed pro- 
perty. Some time after this, the son (B) died, leaving his widow, 
and his brother’s son and widow him surviving. In this case, what 
proportions of the property of B will respectively devolve on the 
eldest son’s son and widow, and on the younger son’s widow ? 

R. If A’s son, his widow, and the widow of B, lived together 
as a joint family at the time when B died ; according to law, A’a 
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son is alone entitled to the estate, but it is necessary for him to 
provide B’s widow with food and raiment equal to her condition 
of life. If they formerly lived apart, and the share of B was se- 
parated, then his widow is entitled to the property which fell to 
her husband’s legal share. A’s widow has no right of succession, 
but 6he must be provided by her son with proper maintenance. 

Zillah Moradabad. — Doorga-persaud v. Khuma and another. 
Macn. B. L. Vol. II, Chap. I, Sect, ii, Case 10. 


An unchaste widow forfeit* all right to her late huaband’s property. 

Q. A person died, leaving a widow and a brother of the half 
blood. Subsequently to his death, the widow violated the hitherto 
unsullied bed of her husband, and had a child by a paramour of 
another class, while the brother’s conduct was consistent with his 
religion ; in this case, which of the two is entitled to succeed to the 
property of the deceased ? Supposing the widow during the life-time 
of her husband to have co-habited with a stranger, and to have 
therefore been expelled from the family, and to have lost her repu- 
tation, has such widow any right to inherit her husband’s property ? 

R. It is the general doctrine, that the virtuous widow of a 
man who dies leaving no heir down to the great-grandson, succeeds ; 
but that if she, on the death of her lord, be faithless to his bed, 
she has no right of succession : consequently the widow in such case 
would be excluded by her husband’s half brother. So in the case of 
her having acted unchastely while her husband was living. The 
authorities for this opinion are laid down in the Ddya-bhaga and 
other books of law. 

Authorities. 

Vrihaspati : — “ If her husband die before her, she shares his 
wealth. This is a primeval law.”* 

Katyayana : — “ Let the widow succeed to her husband’s wealth, 
provided she be chaste.” “ The childless wives, conducting them- 
selves aright, must be supported ; but such as are unchaste, should 
be expelled ; and so indeed should those who are perverse.f” 

_ r~ 

* Ddyqrbhdya, 159. + Mitaksliara, 363. 
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Vrihat Menu : — " The widow of a childless man, ^keeping un- 
sullied her husband’s bed, and persevering in religious observances, 
shall present his funeral oblatioD, and obtain (his) entire share.” 

Ndreda : — “ But a wife, who does malicious acts injurious to her 
husbaud, who has no sense of shame, who destroys his effects, or 
who takes delight in being faithless to his bed, is held unworthy of 
the property before described.” 

Zillah Hooghly. — Macn. H. L. Vol. II, Chap. I, Sect, ii, Case 3. 

Ad unchaste widow may be expelled from her husband's house. 

Q. There were two brothers, of whom one died, leaving sons, 
who are still alive ; and the other died leaving a son, who also died, 
leaving a widow, him surviving. The widow had become a prosti- 
tute, and had violated her husband’s bed. In this case, is she en- 
titled to inherit her husband’s estate, and if not, on whom does his 
property devolve ? 

R. If it be proved that the widow in fact did not keep her 
husband’s bed unsullied, she has no title to his property, and ought 
to be expelled from his house. His estate, in default of heirs down 
to the uncle, should devolve ou his uncle’s sons. This opinion is in 
conformity to the authority contained in the Ddya-bhdga, <&c. 

Zillah 24-Pergunnahs, 18£/i July 1811. — Macn. H. L. Vol. II, 
Chap. I, Sect, i, Case 4. 


A widow caunot inherit property left by her husband’s relatives 
or their widows. — Macn. H. L. Vol. II, Chap. I, Sect, ii, Case 11. 


A man dying and leaving three widows, who inherited his property, on the death of one 
of them without issue, the two others will take her share. 

Q. A Hindi! inhabitant of Patna died, leaving three wives him 
surviving. Of these three, the first was childless; the second had 
three daughters, and the third had one daughter. Under these cir- 
cumstances, ou the death of the childless wife, to whom does her 
share of the property legally belong, and who is entitled to claim it, 
according to the law as prevalent in that part of the country ? 

R, If a Hindu inhabitant of Patna die, leaving three wives; 
the first childless, the second having three daughters, and the third 
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one daughter, of whom the childless one died, in this case, the sur- 
viving two widows of her husband are entitled by law to her share 
of the property, and to sue for the same ; because, although a widow 
succeeds to her husband’s property in default of male issue, yet, on 
her death, it goes to her husband’s nearest heirs, and in this instance 
his nearest heirs, in default of son, grandson, and great-grandson, 
are his widows. This is the law according to the Mitdkahard, 
Vira-mitrodaya, Vyavahdrn-mayukha, Vyavahdra-koustubha, and 
other authorities current in Patna, and the adjacent places. 

Authorities. 

“ The childless widow, preserving inviolate the bed of her lord, 
and strictly obedient to her spiritual parents, may frugally enjoy 
the estate until she die ; after her the legal heirs shall take it." 
Kdtyayana. 

The wealth of him who leaves no male issue, goes to his wife ; 
on failure of her to his daughter, &c. — Vishnu. 

A wife, daughters,* &e. — Yajnyavalkya. 

Sudder Dewany Adawlut, July 12th 1827. 

Doonda Singh, Appellant v. Musrummat Doorga Koomvur. 
Macn. H. L. Vol. II, Chap. I, Sect, ii, Case 15. 


Property acquired without using the patrimony by one brother living in partnership, 
belongs to him exclusively. 

After his death it goee to his widow, who has, however, no. right to dispose of it ; and 
after her death, it devolves on his brethren. 

Q. 1. A Hind 6 acquires landed property by means of his own 
funds or by means other than those of the joint funds, at a time 
when he is living in partnership with his brethren. Do such land 
after his death go to his undivided brethren, or to his widow ? If 
they go to his widow has she or has she not a right to dispose of 
them by sale or gift ; and, if she has not a right to dispose of such 


* The case stated ia that of a widow dying childless, and being survived by two 
other widows of her husband, each of whom had issue ; but it would have been the 
same had the deceased widow been the mother of a daughter or daughters ; the pro- 
perty going at her death to the nearest heirs of her husband, who are in this instance 
his wives and not his daughters. But all the daughters would inherit equally on the 
death of all the three widows. — Mote by Sir W. Macnaghten. 
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lands by sale or gift, to whom will they devolve after the death of 

the widow ? To her husband’s heirs, or to whom ? 

R. 1. A Hindfi acquires landed property by means of his own 
funds, or by means other than those of the joint funds, at a time 
when he is living in partnership with his brethren, Under these 
circumstances, such lands are not divisible, among his brethren. 
After his death, therefore, the right to them will be vested in his 
widow, and not in his undivided brethren. But in such case, 
the widow has no right, without the consent of her husband's heirs, 
to dispose of the lands so devolved upon her from her husband by 
sale or gift, and after the death of the widow, the right to such 

landed property will be vested in the heirs of her husband. This 

opinion is delivered in conformity to the Vivdda-chintdmani, the 
Vivada-ratndkara, the Vyavahara-chintamani, and other authori- 
ties current in Tirhoot. 

Authority. 

1st. What a brother has acquired by his labour, without 
using the patrimony, he need not give up without his assent; for it 
was gained by his own exertion. Texts of Menu and Vishnu cited 
in the Vivdda-chintdmani, Vivada-ratndkara, and other authorities. 

2nd. That which is acquired without detriment to the joint- 
stock, belongs exclusively to the acquirer. — Interpretation of the 
text in the Vivdda-chintdmani. 

3rd. Property acquired without detriment to the joint-stock is 
indivisible. — Interpretation of the Vivada-ratndkara. 

\th. As by no text is a woman authorized to dispose of, by 
gift or sale, immovable property given to her by her husband ; in 
like manner she has no authority to dispose of, by gift or sale, her 
husband’s immovable property which she has inherited. — Vivdda- 
chintdmani. So also the Praldsh and Ratndkara. 

5th. When the husband is deceased, his kin are the guardians 
of his childless widow. In the disposal of the property, and care 
of herself, as well as in her maintenance, they have full power. 
Text of Nareda cited in the Vivada-ratndkara, and other authori- 
ties. 

6th. A gift, pledge, or sale of lands, houses, or slaves, by a 
dependant person, is invalid or inefficient. Text of Katydyana cited 
in the Vyavahdra-chintamani . 
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7th. Let tlie childless widow, preserving unsullied the bed of 
her lord, abiding with her venerable protector, enjoy with modera- 
tion the property until her death. After her, let the heirs take it 
Macn. H. L. VoL II, Chap. I, Section ii, Case 14. 


The fact of a widow's having recovered her husband’s share by litigation, gives her no 
additional power over it. 

Q. There were three brothers who held some landed property 
in co-parcenary, one of whom died childless, leaviug a widow, who 
succeeded to the share of her husband. Subsequently, the surviving 
brothers sold their entire estate, including the share to which the 
deceased was entitled, to a stranger. The widow applied to a court 
of justice for her husband’s portion : a decree was passed in her 
favour, and she was put in possession of the property claimed She 
then, notwithstanding that her husband’s two brothers’ sons and 
grandsons in the male line were alive, made a gift of the whole of her 
husbands’ property, which she recovered by litigation, to one of her 
husband’s brothers’ grandsons. In this case, has the gift validity or 
otherwise ? 

R. Under the circumstances above stated, the widow was in- 
competent to give away her husband’s whole property to one of his 
brothers’ grandsons while there were his other nephews and their 
sons existing, and the gift- must be considered illegal, as expressly 
declared by the following sages. Kdtydyana : “ Let her enjoy with 
moderation the property until her death. After her, let the heirs 
take it.” “ Let the widow, preserving unsullied the bed of her lord, 
take his share ; but she may not seek independency while she lives, 
to give, pledge, or sell it.” 

" Even in this case, if a partition should have been made, the 
widow is not entitled to the immovable property.” — Maeu. H. L. 
-VoL II, Chap, viii, Case 46. 

A widow having received instructions from her husband to 
adopt a son, and without doing so, making a gift to a stranger 
of the property, which had devolved on her at her husband’s death 
such gift is invalid. — Macn. H. L. VoL II, Chap, viii, Case 40. 
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The son of a Sudra by a concubine or female slave, is entitled 
to inherit property, but his widow is incompetent to aliene to the 
prejudice of other heirs. — Macn. H. L. Vol. II, Chap, viii. Case 49. 

A widow cannot alienate, by gift or will, property devolved on 
her from her husband, nor her own acquisitions made by means of 
such property. — Macn. H. L. Vol. II, Chap, viii, Case 49. 

Sale by a widow, without the consent of the next heirs, of any 
part of the property devolved on her from her husband is invalid, 
except under special circumstances. — Macn. H. L, Vol. II, Chap, xi, 
Case 9. 


A widow may, for the spiritual benefit of her deceased husband, 
make a gift of a small portion of his estate, to her own relation. 
Macn. H. L. Vol. II, Chap, viii, Case 32. 

A gift of personal property inherited by a widow to her 
daughter’s husband, is good, though the daughter be living. — Macn. 
H. L. Vol. II, Chap, viii, Case 9. 

A widow may alienate a portion of her late husband’s property 
for his spiritual welfare, or for her own subsistence. 

But not for her own subsistence, if the next heir agree to sup- 
port her. — Macn. H. L. Vol. II, Chap, viii, Case 4. 

Sale by a widow of landed property is good, if necessary for 
the support of the family. — Macn. H. L. Vol. II, Chap, xi, Case 2. 

The sale by a widow of her husband’s landed property is valid, if necessary for her 
maintenance. 

Q. There were three uterine brothers, who held their patrimo- 
nial lands in joint tenancy. Two of the brothers died, each leaving 
a widow, and the other brother still survives. The estate is jointly 
possessed by these individuals. The widows, being much distressed 
for the means of maintenance, sold a part of their husbands’ shares 
of the joint landed estate, without the consent of their husbands' 
brother, and appropriated the purchase-money to their own use. 
In this case, is the sale good and valid? 
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R. The text of Vrihaspati cited in the Daya-bhAga : — “ Let 
the wife of a deceased man, who left no male issue, take his share, 
notwithstanding kinsmen, a father, a mother, or uterine brethren 
be present,” 

“ Therefore the widow of a person dying without male issue 
takes his entire heritage, even though his father and brother be 
living, because she confers benefit on her deceased husband by pre- 
serving her life with the enjoyment of his wealth, and by offering 
oblations to his manes : and if she, having become indigent, defile 
her chastity, then hell becomes her husband’s portion. Under these 
circumstances, the preservation of her chastity and life is abso- 
lutely necessary. If, with the produce of their husbands’ estate, 
their maintenance cannot be supplied, they ( the widows ) for the 
purpose of acquiring the means of subsistence, may mortgage or 
sell a portion of their husbands’ landed estate, and the sale in such 
case is legal and valid.’’ 

Dowlut Singh, versus Bukhtavmr Singh. 

Macn. H. L. Vol. II, Chap, xi, Case 12. 


Sale by a wife of her insane huaband'e estate, when valid. 

Q. A woman, during the lifetime of her insane husband, sells 
a portion of his landed property for the purpose of performing the 
funeral obsequies of her mother-in-law. In this case, according to 
law, is the sale complete and binding? 

R. Should a wife sell a portion of her husband’s estate, he 
being childless, and of confirmed insanity, for the purpose above 
stated, such sale is good in law. 

Zillah Sylhet, November 26th, 1817. — Sib-persaud v. Sooberna 
Bassea. — Macn. H. L. Vol. II, Chap, xi, Case 21. 


Circumstances under which the husband’s heirs are liable for a debt contracted by his 
widow. 

Q. A person died, leaving a widow, who succeeded to his 
estate, subject to the law which allows her only to enjoy the proper- 
ty with moderation until her death, but not to give or sell it, and 
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having contracted a debt, either to save the property left by her 
husband or for other purposes, died without liquidating such debt, 
leaving her husband's brother and brother's son claimants to the 
property. Her husband’s brother took possession of the property, 
and the other brother’s son obtained a decree for a moiety of the 
same. In this case, will the liquidation of the debt rest with the 
brother and the brother’s son of her husband ? 

R. Supposing the proprietor's widow, who succeeded him, to 
have contracted the debt for the payment of rent due to Govern- 
ment, or other necessary disbursements to save the estate, or for the 
purpose of promoting her husband’s spiritual welfare, or for the 
support of the family, or for the duo execution of any conditions 
made by her husband, and to have died prior to the liquidation of 
of such debt, the proprietor’s heirs, that is, his brother and brother’s 
son, are bound to discharge the debt. And if the amount was 
borrowed for the purpose of being appropriated to any other pur- 
poses than those specified, such debt must be satisfied by him who 
becomes possessed of her jewels and other movable property. 
This opinion is conformable to the Daya-bhdga, Milakshard, Vivada- 
chintamani, Dipa-kalica, and other legal authorities. 

Authorities. 

The text of Is cored a cited in the Euya-bhdga : — " What remains 
of the paternal inheritance over and above the father’s obligations, 
and after payment of his debts, may be divided by the brethren, so 
that their father continue not a debtor." 

The necessity of liquidating the debt is recognised by the text 
of Qoutama cited in the Hitdkskaii. : — “ He who takes the assets 
of a man leaving no male issue, must pay the sum due by him 
and by the text of Vrihaspali laid down in the Vivdda-chinta- 
mani : — “ A father being dead, his sons, whether after partition or 
before it, shall discharge his debt, in proportion to their shares ; 
or that son alone, who has taken the burden upon himself.*” 

Menu in the Dipa-kalica : — “ If the debtor be dead, and if the 
money borrowed was expended for the use of his family, it must 
be paid by the family, divided or undivided, out of their own 

• TUU it not the text of Vrihaipati, but of Xdrtda, in Digest, Vol. I, page 275. 

VOL. II. 52 
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estate.” By the term “ father,’' mentioned in all the tests, it must 
be understood, the father and others. 

The debts which are not to be chargeable are noticed in the 
Vivdda-chintdmani : — “ A son need not pay in this world money 
due by his father for spirituous liquors, for lustful pleasures, for 
losses at play ; nor what remains unpaid of a fine or toll ; nor aDy 
thing idly promised.” 

Dacca Court of Appeal, May 29th, 1820. — Macn. H. L. Vol. II, 
Chap, x, Case 7. 


Responsa Prudentum. 


The widow of a man of the goldsmith caste, having made a 
Will, by which she disposed of her property to a stranger, to the 
prejudice of her daughter, who neither subscribed nor consented to 
it, it is void by the Dharma Sastra ; and the person in whose favor 
it was, having been at the expense of her funeral, the amount 
should be re-imbursed out of the estate, and the residue made over 


to the daughter. 

By the Pundit. 

RemarJcs. — A woman may dispose of her own peculiar pro- 
perty ( Strt-dhana,) but what comes to her from her husband, she 
can only give away with the sanction of his kiu ; with him whom 
the control of her conduct rests. Without such sanction, even the 
consent of the daughter, as next presumptive heir, would hardly 
suffice. 

It is equitable that the funeral expenses should be re-imbursed. 
For the person who takes the succession is bound to defray the 
obsequies. — 3 Dig. p. 545. C. 

Stra. H. L. Yol. II, (2nd Ed.) p. 407. 


A. Ramasamy, versus Mandavilly Pariah. 

A childless widow having succeeded to the separate property 
of her husband, who has brothers living, to what extent has she 
power to aliene it, and how ? Answer. — Caret. 

Remarks. 

A widow who succeeds to her husband’s estate, is restricted 
from aliening the immovables without consent of his heirs, accord* 
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ing to the Madhavya ; but there does not appear to be any restric- 
tion on her power, as affecting movables. C. 

The property of a widow in her husband’s estate, is not abso- 
lute. Na stri swattantryamavhati. “ No woman, under any cir- 
cumstances, is absolutely independent.’’ A woman has a right to 
use the property to a certain extent in charity, though, no doubt, 
the Court would restrain waste, even on this account. 

E. 


Stra. H. L. Vo. II, (2nd Ed.) p. 408. 


Answer of Pundit. 

I am of opinion that the wife of Pandita Royaloo had suffi- 
cient authority to give away the land left by her husband, and that 
Mallayali, the respondent, has no right to oppose the gift, his father 
not having objected, when Pandita divided away and distributed, at 
his pleasure, some parts, reserving to himself the residue of what 
he had acquired. 

(Sd.) V. Narsimma, Shastree. 

Remarks. 

It is maintained in the Madhavya, that no widow can give 
away immovable property, coining to her from her husband, without 
consent of the next heirs. This seems to be the correct doctrine. 
Pandita had doubtless power to give away his lands ; but what he 
did not give away, may, and should, pass regularly in succession. C, 

The widow had no right to make the gift in question. She 
had a right to use the property for charitable purposes ; but the 
law limits even these to what may be consistent with her circum- 
stances and condition in life. E. 

Stra. H. L. Vol. II, (2nd Ed.) p. 410. 
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HECTTO?* II. 

RELATIVE TO DAUGHTER’S SUCCESSION *.c. 
Madras H. C . — The 21s< of February, 1863. 
Perammal, Appellant, versus VenkatammAl, Respondent. 


A Hind 6 widow, whether childless or not, stands next in the order of succession on 
failure of male issue 

Daughters can only succeed on failure of widows. 

Where A, had two wives, B, and C, and B, predeceased A, leaving three daughters, 
and C, survived A, and was childless : — Held, that C, succeeded to A’s property in 
preference to the three daughters. 


Strange, J : — The plaintiff has brought this suit on behalf of 
three minor daughters of one Venkata-sv&mi Ndyak. She is their 
grandmother and guardian, and she seeks to recover for them their 
father’s estate. 

The acting Subordinate Judge has decreed in the plaintiff’s 
favour and the Civil Judge has affirmed his decision. 

The fact that the minors’ mother died before her husband 
Venkata-svdmi Ndyak shows that the estate never vested in her, 
and consequently could not be transmitted through her. The minors 
have thus no rights derivable from their mother. Whatever rights 
they may possess must be traceable from their father Venkata-svdmi 
N&yak. Now it is indubitable that a widow, whether childless or 
not, stands next in the order of succession on failure of male issue, 
and that daughters can only succeed on failure of widows. The 
law being thus, the minor daughters of Venkata-svdmi Ndyak, can 
have no right to the estate duriug the life-time of his widow the 
first defendant. 

We therefore reverse the decrees below and dismiss the suit 
with costs. — Mad. H. C. Rep. Vol. I, p. 223. 


Calcutta, H. C. A. — The lith of February 1865. 

Present : 

The Hon’ble G. Loch and W. S. Seton Karr, Judges. 
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Benode Coomaree Debee, (Plaintiff) Appellant, 
versus 

PCRDHAN Gopal Sahee, and others (Defendants) Respondents. 


Married daughters are not excluded from succession by either the Dtfya-bhrfga or the 
Mitikshari 

The plaintiff, as the legal heir of the deceased Gobind Singh, 
sues to recover possession of her father’s ancestral property. She 
alleges that her father, Pnrdhan Gobind, having inherited the pro- 
perty, died in 29th of September 1831, (14th Assin 1248 B. S.) 
leaving as heirs his two widows, Slieeb Koomary, mother of the 
plaintiff, and Soogun Koomary, and bis daughter, the plaintiff, and 
her two sons, Gopal and Dul-gobind ; that her mother succeeded to 
the property under the law of inheritance current in Bengal; but 
owing to her dislike to her daughter, the plaintiff, and her children, 
she made over the property to Monee-nath Sahee, a distant relation 
of the family, from whom she received a payment of malikanah 
and continued in possession till her death on the 31st of May 1852 ; 
that under the law of the Ddya-bhdga, by which succession in the 
family is governed, the plaintiff is entitled as the nearest legal heir 
to succeed to the property of her mother ; that she is prevented 
from taking possession by the defendant Purdhan Gopal Sahee, son 
of Monee-nath Sahee, and she, therefore, brings this action to obtain 
possession with mean profits. 

The case was again heard by the present Deputy Commissioner 
or Collector on the 17th of September 1863, and he dismissed the 
suit for the following reasons : that the family is governed hy the 
Mitakshard law ; and, under it, a married daughter cannot succeed 
to her father’s property. Further, that the plaintiff, in another 
suit, brought by the Rajah of Chota Nagpore for the resumption 
of these lands, waved her right to the property in favor of her 
son, Gopal Singh, and, therefore, she is stopped from makiug the 
present claim. 

We do not concur in the reasons assigned by the Judge below 
for dismissing the suit, though we are satisfied that his order of 
dismissal is the proper order to be passed, but on other grounds 
than those given by the Lower Court. Whether succession be gov- 
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erned by the law of Bengal (the Ddya-bhdga,) or by that of Benares 
(the Mit&ksharA), married daughters are not excluded from succeed- 
ing by either of these laws. By the law of Bengal, the unmarried 
daughter is the first entitled to inherit ; if there be no maiden 
daughter, then the daughter who has, and the daughter who is 
likely to have, male issue, are together entitled to the succession, 
daughters who are barren or widows without male issue, or mothers 
of daughters only, can, under no circumstances, inherit. By the 
law of Benares, preference is given to the maiden daughter ; failing 
her, the succession devolves on the married daughters who are in- 
digent, to the exclusion of wealthy daughters who succeed in default 
of indigent daughters. But no preference is given to a daughter 
who has, or is likely to have, male issue, over a daughter who is 
barren, or a childless widow. It is evident, therefore, that the Judge 
was wrong in supposing that a married daughter could not succeed. 

The second reason assigned by the Judge is also incorrect, for 
any thing that plaintiff may have said in a petition filed in another 
case, to the effect of her being guardian of her son who is entitled 
to succeed, can he no estoppel to any right that she may have to the 
property as against a third party holding adverse possession, the 
more so when such statement has been rendered nugatory by a de- 
cision of the Sudder Court, which declared the son incapable of 
bringing an action during the life-time of his mother and grand- 
mother. The plaintiff seeks to recover possession after the opposite 
party have been in undisputed possession for more than thirty years. 

Now, this statement shews unmistakeably that succession to 
this property did not follow the Law of Inheritance current in 
Bengal as laid down in the Ddya-bhdga, hut rather that there was a 
family custom by which the eldest sons succeeded to the exclusion 
of the others as averred by the defendant. Then it is alleged by 
the plaintiff that her mother was in possession of the property ; but 
she has given no proof whatever of such possession, — and even if 
her mother had, as she declares, taken steps to deprive her of the 
inheritance, yet the other widow of Gobind Sahee was not likely to 
give up her rights to the property, and yet we hear nothing of her 
possession and enjoyment. Again, it is not probable that, if the 
widow of the deceased Gobind had been entitled to retain possession 
during her life-time, she would have waived her rights in favor of 
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a distant relative to the injury of her own children, for the Court 
can find no proof of the ill-will said to have existed between the 
mother and daughter ; nor do we think it at all likely that, had the 
plaintiff’s mother succeeded to actual possession, she would have 
been deprived of it by the Governor General’s Agent in 1833. On 
the whole, therefore, we think that plaintiff* has entirely failed to 
make out her case. Her own admissions prove that the course of 
inheritance is not governed by the law current in Bengal, and iu 
Support of her other allegation she has not given a shadow of proof. 
IVe dismiss the appeal with all costs and interest thereon from the 
date of decision to date of realization. — S. W. R. Vol. II, p. 176. 

Though married and a widow, the daughter succeeds on the 
death of her divided father’s widow. — Sooba Moodelly, v. Auchalay 
Ammoy. — Mad. S. R, for 1854, p. 153. And this, even such widow 
be not her mother. — R. A. S. 140 — 59. Vide Norton’s Leading 

Cases Part II, p. 512. 

Under the Mit£kshard law, a daughter can inherit a separated 
share ; where the property is held jointly, the widow or daughter 
cannot succeed, but are only entitled to maintenance. — Kooladali 
Delia, v. Iiajmotee Delia. — S. W. R Vol. XII, p. 453. 

Under the Hindft law, the daughter of a deceased member of a 
family to whom a separate property was awarded for maintenance, 
is a superior heir to a brother’s grandson. — Chcnvdhry Hurree-hur 
Pershad Dass Puhraj, v. Gokoolanund Dass Aluha-pattur. — S. W. 
R Vol. XVII, c. r. p. 129. 

Under the Hindi law, where property is proved to bo a sepa- 
rate and divided property, the daughters and daughter’s son are the 
legal heirs entitled to it, and not more remote relations to the de- 
ceased. — Bui'rigar Singh and others v. Mussammat Muneee and 
others. — Agra H. C. Rep. Vol. II, a. c. p. 166. 

Held that, between two married daughters, the circumstance 
of having a son is no qualification on this side of India, giving the 
married daughter having a son a prior claim to inheritance of her 
parents’ property over the married daughter not having a son ; such 
priority of claim depending on the several daughters being respec- 
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tively endowed (sa-dhan) or unendowed (nirdhan), the unendowed 
daughter having the preference. 

Semble — a daughter who becomes incurably blind in her infancy 
has no right to inheritance, but only to maintenance. — Baku-bdi 
widow of Ram Ddss Vrij Bullub Ddss Appellant v. Muncha-bai 
wife of Moti-lil Ram Ddsa Respondent. — Bom. H. C. Rep. Vol. II, 
page 5. 

On this side of India, having male issue does not determine tho 
right to inherit. Comparative poverty is the only criterion for settl- 
ing the claims of daughters to their father’s estate. A nirdhan 
( unendowed ) daughter has preference over a sa-dhan ( dowered ) 
daughter — Poll widow Appellant v. Nurotum Bapii aud laid Kesha v 
Shet Respondents. — Bom. H. C. Rep. VoL VI, p. 183. 

See Nund Koonwur v. Tootee Singh and Ahlad Singh, — SeL 
S. D. A. Rep. Vol. I, p. 330. ante p. 227. 


Calcutta, H. C. A.— The 12 th of May 1874. 

Present : 

The Hon’ble J. B. Phear and 0. G. Morris Judges. 

Dowlut Kooer, (Plaintiff,) Appellant versus Burma Deo Suhot, 
aud another (two of the Defendants) Respondents. 

Under tbe Mitdkshard, as well as under tbs law of the Bengal School, the unmarried 
daughter takes the whole of the property in preference to her married sisters ; but 
under the Mitdkshari she only takes in priority of them, and uot to tbe ultimate ex- 
elusion of their right to inherit from their father. On her death it goes according to 
the ordinary rules to the next surviving heir of the last full taker of the property. 

Phear J. — In this case one Jusoda Kooer, daughter of Brij Beha- 
ree Laul, upon the death of her mother took the property which is 
the subject of suit, and which had belonged to her father, Brij 
Beharee Laul, deceased, in preference to her sister Dowlut Kooer 
the reason for her being preferred to her sister in this respect being 
that she was then unmarried, whereas Dowlut Kooer was married. 
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Jusoda Kooer, after thus obtaining the property, married, and 
it is alleged in this suit that she has a son, one Jankee Persaid, who 
is still living, Jusoda Kooer herself has lately died, and Dowlut 
Kooer, her sister, who survives her, now makes claim to the proper- 
ty in succession to her. And the question is whether Jusoda Kooer 
took the property on the death of her mother for an absolute estate, 
or whether she took it only for the estate of the female heir of her 
father Brij Deharee Laul. 

The right of the daughters under Mitakshara Law to inherit 
the property of their father in default of male heirs and in default 
of his widow rests on the provisions of Section 2, Chapter II, of 
the MitdksharA 

There appears in this Section to be no restriction upon the right 
of inheritance or limitation in the nature of the tenure by which 
the daughter holds her father’s property when she thus succeeds to 
it ; but at the same time neither is there in the Mit6kshar& any 
expressed restriction or limitation in this respect as to the right of 
the widow in the property which she takes upon her husband’s der 
cease. Iu both cases alike the Mitdkshara is very concise, and 
merely says that the widow or daughter, as the case may be, in de- 
fault of male heirs takes the property. Nevertheless the Courts of 
this country and the Privy Council have unquestionably decided a 
limitation of right in the mother’s case. In the case which is re- 
ported iu the VIII Moore’s Indian Appeals, p. 551*, the Privy 
Council makes the restriction of widow’s right depend upon general 
considerations which are just as applicable to the case of the 
daughter as to the case of the widow ; in other words, which are 
common to the circumstances of all female members of the joint 
Hindu family. The restriction or limitation upou the widow’s right 
is two-fold, namely, iu regard to the power of alienation, and also 
in regard to the persons who succeed to the property upon her death. 
And we should be bound upon the authority of the case followed by 
the Privy Council itself again iu the case in 1 1 Moore’s Indian 
Appeals p. 172, t to hold that notwithstanding the absence of an 
express enactment upon this point, so to speak in Section 2 of 
Chapter II, of the Mitdkshar&, still the same limitation in the 


* 2 W. K. P. C, Gl. Ante, p. 260. t 10 W. U. P. C. 8. 

Vot II. 53 
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power of alienation, and the same restriction with regard to the per- 
sons who succeed, exist in the case of a daughter as in the case of i 
widow. 

But we have further the opinion of Sir William Macnaghten, 
page 21 of Hindi! Law, who says : — “ In default of the widow, the 
daughter inherits, but neither is her interest absolute.” In Strange's 
Hindi! Law, p. 138, the same doctrine is laid down. And the late 
Chief Justice Sir Barnes Peacock, in the case which is reported in 
IX Weekly Reporter, p. 509, expressly stated that the same restric- 
tions and peculiarities which attach to the widow’s rights in her 
husband’s property, also attach to the rights of the daughter and 
other female heirs. It is true that under Para 3, Section 2, Chapter 
II of the Mit&ksharh, the unmarried takes solely when there is a 
competition between an unmarried daughter and married daughter. 
And in the doctrine of the Bengal School, which has been evolved 
from Chapter XI, Section 2, para 30 of the Ddya-bhaga, the right 
of the unmarried daughter, who thus takes in preference to her 
married sisters, is held to resemble an absolute right in this respect, 
namely, that if she dies leaving a son and sisters, the property goes 
to her son and not to her sisters.* But the reason for this special 
course of descent in that case is to be found in special words in the 
paragraph 30, Section 2 of Chapter II of the Ddya-bhaga itself — 
words which are introduced by the Commentator, and which are not 
to be found in the Mit&kshara, nor any words equivalent to them. 
These words are simply parenthetical ; and however good a founda- 
tion they may afford for the doctrine of the Bengal School, they do 
not give any reasons for modifying or affecting the provisions of the 
Mitikshard in those districts where the DSya-bb<ga is not the go- 
verning text book. And Macnaghten, after the passage which has just 
been referred to, goes on to say : — “ According to the doctrine of the 
Bengal School, the unmarried daughter is first entitled to the suc- 
cession.” (And that is so also under the Mit&kshark;) — “If there 
be no maiden daughter, then the daughter who has, and the 
daughter who is likely to have, male issue, are together entitled to 
the succession,” and so on. 


* Thi« 18 not according to the JMija bhdga, but according to Srikriahoa and Macnist- 
ten.— Vide FyaraifAd Darpanti ( 2nd Ed.), pp. 1082, 1063. 
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And in page 24, be says : — “ If one of several daughters who had, 
as maidens, succeeded to their father’s property, die leaving sons, 
and sisters, or sisters’ sons, then according to the law of Bengal, the 
6ons alone take the share to which their mother was entitled, to the 
exclusion of the sisters and sisters’ sons.” Afterwards he adds : — 
“This distinction does not seem to prevail any where but in Bengal.* 

A decision of the Bombay High Court, + was relied upon by the 
lower Appellate Court, but it has already been held by this Court 
that that decision does not correctly express the law in regard to the 
daughter’s succession to their father’s property as it obtains in this 
country. — See 20. W. R. p. 102. 

On the whole we have no doubt that although under the 
Mit&k shard law, as well as under the law of the Bengal School, the 
unmarried daughter takes the whole of the property in preference 
to her married sisters, if there be any, still, under the Mit&kshard, 
she only takes in priority of them and not to the ultimate exclusion 
of their right to inherit from their father. Upon her death, we 
think, that the property, must go according to the ordinary rule 
which governs the descent of property on the decease of the female 
heir; that is, it goes to the next surviving heir of the last full taker 
of the property. In the present case it must go to the nearest heir 
of Jusoda Kooer’s father, that is her sister Dowlut Kooer. 

In this view we are of opinion that the decision of the Lower 
Appellate Court is wrong in law and that the plaintiff is entitled 
to a deeree, and, therefore, the decree of the Lower Appellate Court 
must be reversed, and the decree of the first Court affirmed with costs 
in this Court and in the Court below. — S. W. R. Vol. XXII, p. 54. 


• Not also in Bengal. Vide Vyavatthi Darpana, pages. 1062, 1063. 
f 1 Bombay H. C. o. c. j. 130, post p. 420. 
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Bombay, Supreme Court. — The 8th of November, 1859. 

Pran-jivan Dass Tulsi Dass and Jog-mohun Dass 
Jamna Dass, Plaintiffs, 
versus 

Deykuvar Bai widow of Ram Pass Uera Chand, deceased, Bhao- 
van Dass Purshotam Dass, Gokal Nath Sayak Nath, and 
Nana Bai, Parbhu Dass, ( executors of the last will and 
testament of Purshotam Dass Hira Chand, deceased ), and 
Arthur James Lewis, Advocate general of Bomba}’, Defendants. 

A Hindd, an inhabitant of Bombay, entitled to separate movable and immovable pro- 
perty, dies without male iasne, leaving a widow, four daughters, a brother, and the 
male issue of other deceased brothers. Tho widow is entitled to the movable pro- 
perty absolutely, and to the immovable property for life. Subject to the widow's 
interest, the immovable property descends to tho daughters absolutely in preference 
to the brother, and the issue of the deceased brothers. 

One Hira Cband Laksbmi Cband died in tbe Christian 
year 1819, leaving four sons, Ram Dass, Purshotam Dass, Tulsi Dass 
and Jumna Pass. Tulsi Dass died intestate, in 1830, leaving one 
son, tbe plaintiff Pran-jivan Dass Tulsi Dass, Jumna Dass died in- 
testate in 1832, leaving one son tbe plaintiff Jog-mohun Dass, Jnmna 
Dass. Ram Dass died in 1846, leaving a widow tbe defendant Dev- 
kuvar Bai, and four daughters who were all married, but no ifiale 
issue. In bis life-time Ram Dass bad executed a Guzrati Will, 
which contained tbe following residuary gifts : — “ And whatever 
surplus of my fuuds there may remain, tbe same is to be expended 
for charitable purposes in my name, with the consent or advice of 
my wife, and my brother Purshotam Dass.” 

The plaintiffs filed their bill against the defendants, and amongst 
other things prayed that the residuary bequest in the Will of Ram 
Dass might be declared void and inoperative, as being so vaguely 
expressed as to he incapable of being carried into effect, and that 
it might be declared that plaintiffs, as co-heirs with Purshotam Dass, 
of Hira Chand and also of Ram Dass, and as members of a joint 
undivided family became entitled upon the decease of Ram Dass, 
to one-third part each of his residuary estate. 

The evidence taken at the hearing was considered by the Court 
to show that Ram Dass had separate property, movable and imwov- 
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able, in respect to which his Will, and the residuary bequest there- 
in, contained could operate; and two questions arose with regard 
to residuary bequest. I. — Was the same a valid bequest to charity, 
having regard to the vagueness and generality of Guzrati word for 
charity, viz. “ Dharm," used in the Will? and II. — If the bequest 
was void to whom did the residuary property of Ram Dass, the 
subject of such bequest, descend ? The decision of the Court with 
respect to the first point was that the bequest wns void, and that 
the residue was undisposed of. The judgment of the Court on 
the second point was delivered on the above day by Sausse C. J., 
and was in substance as follows : — 

The testator left a widow and daughters, and wo must consider 
first what estate the widow took, the husband dying leaving separate 
property. I have felt considerable difficulty in coming to any de- 
cision, the schools being so conflicting, and it is difficult to follow 
the reports of the Addlut. The books of chief authority in this 
part of India are three : Manu, the Mitdkshard, and the Vyavaharu 
Mayukha. Mr. Colebrooke in a letter, set out in the Appendix to 
Strange's Hindi law* speaks of the Mayukha as being in the west of 
India, and particularly among the Mahrattas, the greatest authority 
after the Mit&ksharA. Mr. Borradaile, in his reports also, speaks 
of these as being the three books generally referred to in this part 
of the country. I had enquiries made of the shdatris here and at 
Poona, and was informed that these three books have been estab- 
lished by usage as authorities in this part of India, and for the last 
eighty years have been referred to as such upon the law of inheri- 
tance in this presidency. 

On this side of India, a different rule is considered to prevail, 
and it is based on the authority of the three books I have mentioned. 
In Strangef it is stated that the restrictions there mentioned on the 
disposing power of a widow over property inherited from her husband, 
seem to concern land only, whereas with regard to movables she 
has a greater latitude. He cites Bengal Reports of the year 1812, 
and two Borradailo’s Bombay Reports p. 428. I have referred to the 
latter, but it does not appear to support the statement. In Steel’s 
“ Summary of Law and Customs of Hindd Castes in Dakhan,” 
published by authority of the Bombay Government in 1827, it is laid 

• VoL I, p. 318. t Vol. I, pp. 246, 247. 
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down that the widow of a separated brother dying without male 
issue succeeds by inheritance to the whole of his share of the 
family property and acquisitions, but that she has no right to alienate 
immovable property without the consent of all the male heirs,* and 
subsequently, “ females, however, possess a life-interest only in 
immovable inherited property and cannot, therefore, alienate it 
without the consent of the next male heirs. + He also states that in 
Khandesh and Sat£r£ the widow is heiress to the husband's personal 
property, but holds the real property for life, and without power of 
alienation. In the Mit£kshar&+ it is laid down as a settled rule that 
a wedded wife, being chaste, takes the whole estate of a man who, 
being separated from his co-heirs, and not re-united with them dies 
leaving no mule issue. In the Mayukha§ the law is laid down very 
much the same way. From these authorities it would appear that 
a widow takes an absolute interest in her husband’s estate ; but in 
answer to my question the Shastria stated that as to the immovable 
property she is limited to the use of it for life, but she has power 
over the whole estate for proper purposes, provided she exhaust the 
movable before resorting to the immovable property, the latter being 
an object of care to the Hindu law, with a view to preserve it for 
the heirs. The schools and the cases are conflicting, but I find that 
over the movable the widow has, according to some cases, a power of 
disposal, but that this power is denied in respect to the immovable. 
In Madras it was said that a widow may give away personal proper- 
ty during her life, but cannot will it 

On the whole, I think the spirit and practice of Hindu law, as 
recognised in Western India, will be best construed by treating the 
widow as having uncontroled power over the movable estate, but as 
having nothing more than a life-use in the immovable estate. The 
widow has according to the text books a number of duties thrown 
upon her in respect to the mode of spending money she may have 
inherited, but these duties are of such a character, that it would be 
impossible for the Court to enforce the performance of them. I 
have, therefore, come to the conclusion that in regard to immovable 
property her estate is in the nature of that of a tenant for life. 


• Tara. 25, p. 42. t Para. 72, p. 69. 

X Chap. II, Sect. 1, para. 39. § Chap. IV, Sect. 8, paras. 1 and 2. 

* 


Digitized by Google 




Chap. ii. ] 


DAUGHTER’S SUCCESSION, &c. 


423 


The widow, then, not having an absolute estate in the immovable 
property, it remains to determine who are entitled to the absolute 
interest subject to the estate taken by her. In this case there are 
daughters. Now, according to all the authorities, the daughters 
take next after the widow. What, then, is the nature of the estate 
they take ? Here, again, there are differences of opinion, but deal- 
ing with the question according to the three books I have mention- 
ed, it appears to me that the daughters take an absolute estate. We 
find quoted in the Maydkha,* a passage from JUanu : “ The son of a 
man is even as himself, and the daughter is equal to the son ; bow 
then can any other inherit his property, but a daughter, who is as 
it were himself.’ With reference to this point, also, I consulted the 
Shustrts both here and at Punit, and inquired whether daughters 
could alienate any, and what, portion of the property inherited from 
a father who died separate. The answer was that daughters so ob- 
taining property could alienate it at their will and pleasure, and in 
this the Shdstrls of both places agreed, both also referring to the 
above text in the Maytikha, as their authority for that position. On 
reviewing all accessible authorities, I have come to the conclusion 
that daughters take the immovable property absolutely from their 
father after their mother’s death. I therefore hold that the plain- 
tiffs have no locus standi to maintain this suit. The bill must be 
dismissed with costs as against Dev-kuvar-bii and the Advocate 
General. As to the other parties, though nominally defendants, 
they are virtually plaintiffs, and have been acting in concert with 
them, as to them I think the bill should be dismissed without costs. f 
Bom. H. C. Rep. Vol. I, p. 130. 


* Chap. IV, Sect. 8, para. 10. 

t With respect to tho above decision the High Court of Bombay, in the decision 
of Jamiyat-ram v. Bai Jumna (see post) has observed as follows : — “As to the first point, 
viz., the nature of the estate which the widow of a separated Hindu takes on his 
death in his immovable property, we have already intimated that it ought, in this 
Court, to be considered as definitively established. It was in effect settled by an 
elaborate decision of the present Chief Justice pronounced in the late Supreme Court, 
after an exhaustive reference to all the accessible printed authorities, and the consulta- 
tion of many learned Shastriz — a decisiou well known on the other side of the Court as 
Dcvkuvar-bdi' s case, and which has since beeu affirmed in the Privy Council, in a 
case decided there in the early part of the present year. That decision was that, on 
this side of India, the widow of a separated Hindti takes only a life state in the separate 
immovable property of her deceased husband. The notion that according to the Mitdk- 
shard such property forms part of the widow’s ttri-dhan , and as such, goes on her death 
to her heirs, not to her hnsbanrCi, was founded on a passage of Sir Thomas Stranr/e 
(Chap. X, <m widowhood I. H. L., p. 248) which was itself based on a mistaken reference 
to the Mitdkshard.’V- Vide Nortons Leading Cases, Part II, p. 618. 
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Partially opposed to the above decision are the following cases 
Calcutta, S. D. A. — The 3rd of Februawj, 1829. 

Mussummat Gyan Koonwur, and Joya Koonwur, Appellants, 

versus 

Dookhun Singh, and Debee Dutt, Respondents. 

By the nindfi law a daughter haa no power to alienate ancestral property to the detri* 
mcnt of the other heirs of her father. 

This suit was brought by the respondents, for possession of 
two-thirds of sixteen mehals in Pergunnah Tilowah, zillah Behar. 

Gyan Koonwur had obtained possession of the whole estate of 
her father, Kehur Singh, under a decree of the Sudder Dewanny, 
dated the 6th of October 1814.* The plaintiffs asserted, that, on 
the Cth of November 1816, she executed a deed of partition of the 
whole estate amongst her three daughters, Nunna Koouwur, Deo 
Moorut and Oomed Koonwur, or their then existing heirs, and un- 
der this deed they jointly claimed one share in right of their mother 
Deo Moorut ; and Dookhuu Singh a second share, as the adopted 
son of Nunna Koonwur. Gyan Koonwur, on the other hand, 
deuied that she had ever executed such a deed, but on the contrary 
pleaded, that she had previously, in October 1815, bestowed the 
whole estate in gift on Joya Koonwur, the widow of her deceased 
son. The legality of this deed of gift was denied by the defend- 
ants, f The Judge of the Provincial Court, Mr. J. B. Elliot, re- 
ferred the point of law to the Pundits of the Provincial and the 
City Courts of Patna. They declared that Gyan Koonwur was 
incompetent to alienate, by gift, the ancestral property she held, 
whilst there were heirs and claimants to the estate living. On this 
opinion Mr. Elliot passed a decree setting aside the gift of Gyan 
Koouwur to Joya Koonwur ; but as he gave no credit to the deed 
of partition; on which the plaintiffs’ claim was founded, lie also dis- 
missed their suit, leaving the estate in Gyau Koonwur’s possession. 

From this decision Gyan Koonwur and Joya Koonwur preferred 
an appeal to the Sudder Dewanny Adawlut. They pleaded as the 
grounds of their appeal, that it had been ruled in the very decree 
by which Gyan Koonwur gained possession of the state, that the 
daughter’s sou had no right of inheritance, during the life of the 

* See ante, p. 227. t Sic. in orig. 
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daughter ; that, therefore, Oomed Koonwur was her legal heir ; and 
that, as her only heir made no objection to the gift, it was unjust 
to set aside that gift on the showing of the respondents, who were 
not heirs. 

On the 19th of April 1828, the case came before the Third 
Judge (C. T. Sealy). He referred the proceedings to the Hindi 
law officers of the Court and called on them to declare, according to 
the Maithila and Western Schools of law, whether Gyan Koonwur 
was competent to bestow the estate in gift on Jaya Koonwur ; and 
if not, who was entitled to the estate on her decease. Their reply 
was to the following effect : — “ When a person dies, leaving no male 
issue, the widow who succeeds to his estate has no right to alienate 
any part of it, except for religious purposes; and, therefore, the 
daughter, whose right of inheritance is weaker, that is, who only 
succeeds on failure of the widow, a fortiori can have no such right. 
Now, it appears from the dccreo of the Sudder Dewanny Adawlut, 
dated the 6th of October 1814, that the property in question is 
ancestral, and not Gyan Koonwur’s peculiar property ( Stri-dkun ), 
and also it seems from the deed of gift that such gift was not made 
for religious purposes. According, therefore, to the law, as current 
in the Maithila and the West, the deed is invalid. Such beiug the 
case, the property will go, after her death, to the nearest heir of 
her father, Kehur Singh, then living. For, as in the case of the 
widow, the property goes, on her decease, not to her heir, but to 
the nearest heir of the husband, who may be then living ; so the 
same rule is to be observed a fortiori as regards the daughter. Now, 
according to the Maithila School, there is no descendant of Kehur 
Singh, who can inherit from him, and, therefore, on Gyan Koonwur’s 
death, the estate will go to the descendant of his father, or grand- 
father, or other ancestor, who may be his nearest sapinda. Accord- 
ing, however, to the Western School, Tootee Singh, the son of 
Kehur Singh’s (another) daughter, will succeed to the whole estate 
on the death of Gyan Koonwur, should he survive her. This dif- 
ference arises from the Western School considering the daughter’s 
son to be an heir, who is not acknowledged as such in Mithila* 
This Vyavasthd is agreeable to the Vivdda-chintamani, Vivada- 

* See, however, the succession of the daughter's sou in the Maiu book. 

Vol. II. 54 
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ratndkara, ami Vivdda-chandra, and other authorities recognised 
in Maithila, and to the Milukshard, Virmitrodoya, V yavahdra-md- 
dhava, Vyavuhnra Mayldcha, and other authorities recognized in 
the West.” 

Mahdhhdrata. — “ For women, the heritage of tlieir husband is 
pronounced applicable to use. Let not women on any account make 
waste of their husband’s wealth.” 

The Vivdda-chintdmani explains “ waste” to mean gift or sale 
&c., at pleasure. 

Vlr-mitrodoya : — "The power of a daughter over ancestral 
property is not such as that she should alienate it at pleasure.” 

The text of Kutydyana quoted in the lialndkara, Vir-milro- 
doya, and other treatises: — “Let the childless widow preserving 
unsullied the bed of her lord, and abiding with her venerable pro- 
tector, enjoy with moderation the property until her death. After 
her, let the heirs take it.” 

Vivdda-chintdmani : — “ First his own son, then his son’s sod, 
then his sou’s grandson, then his chaste wife, daughter, mother, 
father, brother, brother’s sou, and the nearest sapinda, each claims 
the inheritance on failure of the preceding.” 

Mitdlcshard : — “ On failure of the daughter, her son claims a 
share.” 

Vlr-mitrodoya : — “ On failure of the daughter, her son (in- 
herits.) 

It thus appearing that the gift by Cyan Ivoonwur was invalid, 
Mr. Scaly, on the oth of May 1828, affirmed the decree of the Lower 
Court, as far as regarded the litigated property ; but as he made their 
own costs, in both Courts, payable by each party, the opinion of ano- 
ther Judge on this point was necessary, and the case was accordingly 
brought before the fifth Judge (It. II. Rattray). In the mean time, 
Cyan Koonwur died ; and on the 22nd of May, proclamation being 
made for her heirs, only her daughter Oorncd Koonwur, appeared to 
claim the property. On the 3rd of February 1829, the case came 
on finally before Mr. Rattray. He coincided in opinion with Mr. 
Scaly, and, accordingly, made their own costs, in both Courts, payable 
by the parties respectively, Oomed Koonwur to discharge the costs 
due by Gyati Koonwur. Possession of the estate was not awarded 
to any oue by the Court ; but any person who considered he had a 
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title to it, was left at liberty to prefer his claim in the Civil Court, 
according to the Regulations. — Sel. S. D, A. Rep. Vol. IV, p. 330 
(New Ed. p. 420). 


Calcutta, H. C. A. — The 28</t of May 1873. 

Present : 

The Ilon’ble J. 13. Pliear, and \V. Ainslie, Judges. 

Deo Peusad (Plaintiff,) Appellant, versus Lujoo Roy (otic of the 
Defendants,) Respondent. 

Where the daughter tikes her father’s property on the death of the widow in default 
of a son, she takes the inheritance with a qualified power as regards alienation, in 
respect of which she is in no better situation than the widow. On the death of 
such daughter, tho heir of the father succeeds as hit heir, and not as her heir. 

Phear J. — It appears to us that there is no doubt now ou this 
side of India that, in such a case as this, whore the daughter takes 
her father’s property upon the death of the widow in default of a sou, 
she takes the inheritance with a qualified power as regards aliena- 
tion. She is in respect of alienation in no better situation than the 
widow, and any alienation which may be made by her is liable to be 
called in question by the heir of her father, who will take the in- 
heritance at her death in default of a valid alienation. Whatever 
may be the state of the authorities in the Bombay Presidency (as 
for instance a case cited on the part of the respondent), here, we 
think, there is no doubt that on the death of the daughter who lias 
taken the property, it is the heir of her father (the ancestor) who 
succeeds, and who takes it as the heir of the ancestor, aud not as 
tier heir. It is not necessary to euquire whether the plaintiff was 
in existence or not at the time when the alienation was effected, be- 
cause we think that at no time during the daughter’s life, had she 
an absolute unqualified power of alienating the property. With 
these views we think the decision of the Lower Appellate Court 
must be reversed, and the case sent back to that Court for retrial 
on the merits. — S. W. K. Vol. XX, p. 102. 
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Bombay, H. C. — The 13th of June, 1865, 

Naval-ram Atma-ram, Appellant, 
versus 

Nund-kishor, Shiv-narayan, Respondent 


According to the Hindi law of inheritance aa received in the Bombay Presidency, 
immovable properly inherited by a married woman from her father, whether or not 
it be atrictly entitled to the name, of Hri-dhun, descends on her death to her own 
heirs, and not to her father's ascendants. 

An inheritance descending on a married woman from her father classes as ttri-dJum, 
and descends accordingly. 

The appeal was heard by Arnould Acting C. J. Forbes, and 
Warden, J J. The facts of the case are sufficiently disclosed in the 
following judgment of the Court, delivered by Forbes, J : — 

Oomed-ram, a person of the Surati Shrimati Brahman caste, 
died, leaving a widow, a son named Naro-shunkar, and a daughter 
named Lalita. Naro-shunkar died in bis mother's life-time, but 
Lalita survived both her mother and bis brother. Lalita married 
Nund-kishor, and had by him two daughters, one of whom named 
Rnksh-mani, survived her. Naval-ram, the plaintiff in this action, 
is the judgment-creditor of Huri-shunkar, the husband of Rnksh- 
mani ; and Nurotam, the defendant, is the brother of Lalita’s hus- 
band, Nund-kishor. Naval-ram sues to obtain a declaration of 
Huri-shunkar’s title to a house in the city of Broach, and some 
Wazifah land in the neighbourhood, together with the rents thereof, 
now in the possession of the defendant Nurotam. 

The important text of Manu on the subject of a woman’s stri- 
dhun or peculiar property is the 9th shloka of tbe ninth Chapter 
“ What was given before the nuptial fire, what was given on 
the bridal procession, what was given in token of love, aud what 
was received from a brother, a mother, or a father, are considered 
as the six-fold separate property of a married woman.’’ 

The doctrines of Manu are not too much to be relied upon at 
the present time as establishing points of law, it being universally 
admitted by learned Hindlis as well-known that many of them 
have no force in the “ Kali age." It becomes necessary, therefore, 
to inquire what the commentators have held in interpreting tbe 
text above quoted. The authors of the Mitdksharu and tbe Vyava- 
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hdra Mayukha are those whose authority commands the greatest 
respect on this side of India. 

The comment of the MitdksharA is as follows : — “That which 
was given by the father, by the mother, by the husband, or by a 
brother ; and that which was presented (to the bride) by the mater- 
nal uncles, and the rest (as paternal uncles, maternal aunts &c.,) 
at the time of the wedding, before the nuptial fire, and gift on a 
second marriage, or gratuity on account of supersession, as will be 
subsequently explained, and also property which she may have ac- 
quired by inheritance, purchase, partition, seizure, or finding, are 
denominated by Manu and the rest, womau’s property.” 

Further on, the Commentator explains that the enumeration 
of six sorts of woman’s property by Manu in the text quoted, is 
intended not as a restriction of a greater number, but of a denial 
of a less. 

The author of the Mit&ksliarA would appear, therefore, to hold 
that property received (or inherited) by a woman from her father 
after her marriage is woman’s property. 

The opinion of Nila-hmtha, the author of the MayvJcha, ap- 
pears to be the same. His remark on the text of Manu is this : — 
“Six-fold is here used in order to prevent (its reduction to) a smaller 
number.” 

After describing what he considers to be “ woman’s property,” 
the author of the MiUtksharA goes on to explain how it descends.* 
The appropriate text to our present purpose is the following : — 

Para. 12. — “ In all forms of marriage, if the woman leave pro- 
geny ; that is, if she have issue, her property devolves on her 
daughters.” 

Jagan-ndtha seems to hold that property which a woman in- 
herits from her father is not slri-dhun, in the strictest sense of that 
term, but that it is subject to the contract of her husband so long 
as he lives. 

Sir Thomas Strange himself enumerates twelve descriptions 
of “ etri-dhun,'’ of which the eleventh is — “property which a woman 
may have acquired by inheritance, purchase or finding, what has 
been inherited by her being so classed by Vijndneshwara whose 


* See however the widow's succession in the Main Book ; and the order of succes- 
sion to the ordinary property in the Uitikshartf commencing from that of tho widow. 
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authority prevails in the peninsula ; while it is otherwise considered 
by the writers of the Eastern School.”* And as to the descent of 
woman’s property the same author says : “ According to the Mitik- 

sliara and its followers, the property which the widow may have ac- 
quired by inheritance is transmissible to her own heirs, classing 
with this school as part of her 8tri-dlbun,’’\ the general rule as to 
stri-dhan being that if it belong “ to a married woman, whether 
she die, leaving her husband, or a widow, the immediate heirs to 
it, including personalty inherited from her husband, with land also 
according to the Mitakshadi, are her lineal descendants in the 
female line.} 

Mr. Justice Strange, in his Manual, remarks that “ Stri-dhun 
embraces property of every description obtained by the female, by 
inheritance, seizure ( taking that which belongs to no one, ) or dis- 
covery ,§ and again : “ property vesting in a female descends first 
to her daughters, the unmarried having preference over the married, 
and the unendowed over the endowed ; then to her daughter’s 
daughters, daughters’ sons, sons, and son’s sons.|| 

Sir William Macnaghten remarks that — “in the Mitdkshari, 
whatever a woman may have acquired, whether by inheritance, 
purchase, partition, seizure or finding, is denominated woman's 
property, but it does not constitute her pcculium .”11 

It must be observed, however, that the author of the Mitak- 
shara expressly guards the supposition that he employs “ woman’s 
property” as a technical expression. He says: “ The terra * woman's 
property conforms in its import with its etymology, and is not tech- 
nical, for if the literal sense be admissible a technical acceptation is 
improper.— Ibid. 

According to all the authorities that have been examined above, 
with the exception of the Eastern School, represented by Jagau-nath, 
the author of the Digest and which is of little authority on this 
side of India, it would appear that property inherited by a married 
woman from her father, whether or not it be strictly entitled to the 


* Stra. H. L. VoL I, p. 31. t Stra. B. L. Vot 1, p. 343. 

: Stra. II. L. Vol. I, p. 249. 

§ Strange’s Manual of Hindi Law, Chap. V. Soc. 143. 

|| Ibid. Chap. XI, Sec. 354. 

31 Macnagliten's Principles and precedents of llindii Law, Chap. Ill, page 33 (EJ- 
of 1829.) 
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name of stri-dhun or peculium (which Sir William Macnaghten 
does not admit), descends on her death to her own, and not to her 
father’s, heirs; or, to apply the law to the circumstances of this 
particular case, that Ruksh-mani, the only surviving child of Lalita, 
was the lawful heir to the property which descended from Oomed- 
raui to Lalita. 

• The usage of the country in which the suit arose takes prece- 
dence of tho law of the defendant in our Courts; indeed, if such 
an exceptional local usage as that contended for could be shown, it 
would no doubt be binding upon us. But Bhal Cbunder Shastri’s 
opinion could hardly be accepted as a proof of the local usage, nor, 
if it were, would it be in this instance conclusive, because, all that 
the ShAstri says is that inherited property is not Stri-dhun. Mr. 
Borradaile’s work,* on the country, is a body of preconstituted 
evidence. The following is one of the answers which were given 
to Jlr. Borradaile by the caste of Surati Shriuiati Brahmans : — 

“If a woman inherits movable or immovable property from 
her father and dies childless, that property reverts to the father’s 
family, but if she leaves a daughter, the latter is the heir.” 

Therefore according to the usage of the caste to which she 
belongs, which usago is in accordance with the Hindi! law, as inter- 
preted by the authorities which are of most weight in the Bombay 
Presidency, Ituks-mani, the only daughter of Lalita, is the heir to 
the immovable property which Lalita inherited from her father, 
Oomed-ram. 

The work of Sir W. Macnaghten is of more authority in the 
Bengal Presidency than it is on this side of India. We have already 
considered the remarks of Sir Thomas Strange, and have come to 
the conclusion that tho interpretation adopted by the Southern 
authorities alluded to by him is the interpretation which is appli- 
cable between the parties in the present suit, and that an inheritance 
descending on a daughter classes as Stri-dhun and descends acoord- 
ingly. — Bom. H. C. Rep. Vol. I, p. 209. 

By HindA Law, on the death of one of two sisters on whom 
the hereditary office of dancing girls attached to a Pagoda had passed 

* Mr. Borradaile, the translator of tho Vyava hiira Mmji ikha, wag employed in 
A. D. 1827, in collecting information regarding tho customs of the Hindu castes in 
Shr.it, liy putting questions to tho acc redated heads of tho castes and recording their 
answers. This work has always been considered to be peculiarly valuable. 
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on the death of their mother, the share of the deceased sister in the 
office devolves on her daughter, and not on the surviving sister by 
survivorship . — Kamakshi v. Nagorathuam. — Mad. H. C. Rep. Pol. V, 
page 161. 

A Hindu died possessed of self-acquired property in land, leav- 
ing no sons, or sons’ sons, but one widow, a daughter by the widow, 
and another daughter by an elder wife deceased. The last died in 
the widow’s life-time, leaving two sons : — 

Held that the daughters as co-heiresses took an estate in re- 
mainder, vested in interest on their father’s death, and that such 
vested right, on the death of one of them during the widow’s life-time, 
passed by inheritance to her sons, who upon the widow’s death 
became entitled to enter into possession of their mother’s half as 
her representatives. 

The widow in Western India has only a particular estate for life 
in the immovable separate property of her deceased husband.— 
Jamiyat-ram and Uttam-ram v. Bai Javma.* — Bom. H. C. Rep- 
Vol. Ill, p. 11. 


* The inaccuracy of the above decision is well shown by Sir John Norton, who, 
after citing the case of Joygobind Suhae v. Alaktab Koonicur ( 7 S. W. R. p. 1 ) and that 
of Rai Sham Builubk v. Pran-kissen Ghost (5, Beng. S. R. p. 21; 8, Wyman, p. 113J 
has made very good remarks, some of which are as follows : — 

“ Opposed to this is the case of Jamiyat Ram v. Bai Jumna (2, Bom. — H- C. 
R. p. 10 ), where one Kashi-ram died leaving a widow Ram-bai and her daughter 
Jumna. He also left a daughter Sooruj by a predeceased wife. Sooruj had two ion*. 
The widow Ram-bai succeeded on her husband’s death. Sooruj predeceased Ram-bai, sod 
the Court held that the daughters Sooruj and J uinna took an estate in remainder vetting 
at their father's death : that the jus represen tationis exists among daughter’s sons, just 
as among son’s sons ; and that on the death of Kashiram’s widow Ram-bai, the sons of 
Sooruj were entitled to enter into possession of the moiety which their mother would 
have inherited, if she had survived Ram-bai.” 

“ It is conceived that this decision cannot be supported on more grounds than one. 
In the first place, it entirely upsets the ordo successions, according to which, no 
daughter's son can be au heir so long as a daughter survives. (See I, W. and Buhl, 
page 185. The ordo successions is one , by which the more remote only succeeds in default 
of there existing no one nearer living. It was indeed conceeded by the Court that the 
questiou was to be determined by a consideration of the estate of the family at the 
death of the widow Ram-bai.” 

“ If this position had been acted on, there being a daughter living at the widow’s 
death, she ought to have been declared the next in succession, the other daughter’s 
eons being postponed as long as she lived. Thus the ordo successions would not have 
been violated.” 

“ Here it is to be observed that the passage quoted (in the decision) from Sir T. 
Strange is not correctly applied. This passage from Strange is no authority for the 
position that an estate vested in Sooruj eo instanti of her father’s death. The correct 
position would be that as before the widow’s death she had died, the other daughter. 
Jumna, was entitled to succeed as daughter, the next in succession according to the 
ordo successions ; and that on her death, her sister Sooruj s sons would succeed, n« 
as representing their mother, but as daughter’s sons, and as such the next in the ordo me- 
customs 
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Opposed to the above three decisions arc the following cases which 
appear to be in strict accordance with II indu law. 

According to Hindi law, a deceased daughter’s son lias no right 
of inheritance to the estate of his maternal grandfather during the 
life of any of his mother’s sisters . — Mussummat Raindan v. lic- 
hary Lull— N. W. Pro. Rep. Vol. I, Part VII, p. 1H. 

Calcutta, H. C. A. — The 3 rd of January, 1867. 

Present : 

The Hon’ble Sir Barnes Peacock, Kt. Chief Justice, and 
Hon’lde L. S. Jacksou, Judges. 

Joy-GOBIND SoiTAi, ( Defendaut ) Appellant, 
versus 

MAHTAB Koonwcr, (Plaintiff) Respondent. 

The survivor of several Hindu 6ist«rs is not boun«l by decrees obtained against her 
•inters during their lives whose interest was only a life-interest in their father's pro- 
perty which, ou their death, passed to the survivor as heir to her father. 

Peacock , C. J . — The plaintiff in this case claims as heir to her 
father. She does not claim as heir to her sisters ; and although 
she and her sisters took the estate as heirs of the father, still her 
sisters had merely the right which a female takes by inheritance, 
namely, the right which continues only during her life. The sisters 
could not transmit the estate to their heirs, but the estate upon 
their death passed to the plaintiff as the heir of her father. There- 
fore the plaintiff is not bound by the decrees which were obtained 
against the sisters during their lives. 

The decree of the Lower Appellate Court is affirmed, but with- 
out costs, no one appearing for the respondents. — S. W. II. 
Vol. VII, page 1. 


“ The juM reprexentationis exists among pons because they are all member* of the 
co-parcenary ; hut daughters are not members of the co-parcenary. They have no right 
to inherit, if there be male members of an undivided family, they are only entitled 
to maintenance, which is not the inheritance, but a charge upon it. It is conceived, 
therefore, that this case cannot l>e supported. Kntirely opjwned to this ruling is the pan- 
sage in I, W. and Buhl., p. 183, and M(. Ramdan v. JUfhartj /.all, I, N. W. IV. It. 
(Allahabad) p. 114, where it was held that a deceased daughter's son has no right, to 
inherit his maternal grandfather's estate, during the life of any one of his mother’s 
sisters. 2, Macu. p. 44." — Norton's Leadiug Cases, Tart II, pp. 517 — -521. 

Vol. II. as 
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A daughter excludes nephews, but if she die without issue 
(male), the inheritance will go not to her husband, but to her father’s 
nephew. — Ram-joy Seal v. Tara-chand. — East’s Notes of Cases, 
Case No. 53. Vide Mori. Dig. Vol. II, p. 79. 

The Privy Council affirmed the principle of a decision of a Foil 
Bench of the High Court (9 Weokly Reporter, p. 505), which held 
that, in the case of succession by a reversionary heir after the death 
of a widow, who takes inheritance from her husband, and is dispos- 
sessed, the period of limitation as against the reversionary heir, in the 
absence of fraud, is not to be reckoned from the time when he suc- 
ceeds to the estate, but from the time at which it would have been 
reckoned against the widow if she had lived and brought the suit. 

According to Hindu law the right once vested in a daughter 
by inheritance does not cease until her death, notwithstanding she 
become barren, or a widow who has not borne a son. Circumstances 
of that nature do not destroy a heritable right which has once 
vested. IP two sisters upon the death of their father, together con- 
stitute their father’s heir, then upon the death of one of them the 
property which descended to both jointly, survives to the other whose 


• The conditional conjunction “ If’ used in the beginning of this sentence is not 
in the body of the decision from which the above abstract is drawn. That part of the 
decision of which the above is the marginal note runs thus: — “In the case of Voidya 
Nath Sett ▼. Boorga Churn Bosack , the High Court of Bengal, original jurisdiction, decided 
on the 28th of February 1865, it was held by Mr. Justice Morgan after consulting Mr. 
Justice Shumbhoo Nauth Pundit, a leamod Hindu Lawyer, that in a case where two 
Hindu daughters succeeded, by inheritance, to their father's estate, and one of them 
died leaving her sister who had then become a childless widow, the property survived 
to her sister, because, like widows, the two daughters collectively were, in a legal sense, 
one heir to their father. — Vyavaslhd Bdrpana , by Shama Churn Sircar (Octavo Ed., 
page 170). Their Lordships are of opinion that the last-mentioned decision was correct, 
and that upon principle, as well as upon authority, the estates, upon the death of 
Saroda Moyee, survived to (her sister) Nittokally, though she would, at that time, have 
been incompetent to take by inheritance from her father.” So the word “ if,” which 
alters the sense of the original, must have been inadvertently used in the original. 

Some other important parts of the above-mentioned decision are as follows : — 

** There is a great analogy between the case of widows and that of daughters tak- 
ing by inheritance, though the pretention of daughters is inferior to that of widows.” 
u In the case of widows, it has been held by the Judicial Committee (See Bhugwan 
Been Lhbey v. Myna Bai. 11 Moores Indian Appeals, 487. ante, p. 278) that the estate 
of two widows, who take their husband's property by inheritance, is one estate. * The 
right of survivorship,' it is there Baid, is so strong, that the Burvivor takes the whole 
property, to the exclusion even of daughters of the deceased widow." 

“ In the case of Srimuttu Muttu Vezia Ragunada Rani v. Bora Singay Teran, 6 Madras 
High Court Reports, 310 ( vide infra) it was held, that daughters, to whom as a class 
paternal property descends, take a joiut interest, with rights of survivorship.” 

“ The former case had reference to property in Benares, aud the Latter to pro- 
perty in Southern India.” 

“ It is clear that an admission, or even confession of judgment, by one of several 
defendants iu a suit, is no evidence against another defendant.” 
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right of survivorship previously acquired by inheritance is not des- 
troyed by her disqualification to inherit at that time by reason of her 
being a childless widow.* 

An admission of a fact on the pleadings by implication is not 
an admission for any other purpose than that of the particular 
issue, and is not tantamount to proof of the fact. — Amrito Lall 
Bose and others v. Rojonec-kant Milter and another. — Privy Coun- 
cil. S. W. Rep. Vol. XXIII, p. 214. 


Calcutta, H. C. A. — The 1st of September, 1874. 

Present : 

The Hon'ble Sir Richard Couch, iff., Chief Justice, and 
Hon'ble W. Ainslie, Judge. 

Chotay Lall, (one of the Defendants,) Appellant, 
versus 

CHUNNOO Lall and another, (Plaintiffs,) Respondents. 

Property inherited by a Hindu female from her father does not, under the Mitdkshard 
law, descend, on her death, to her heirs, but reverts to the nearest heirs of her father. 

Couch, C. J. : — The plaintiffs in this suit are the grandsons of 
Thakoor Dass, who was admitted to be a uativo of the North- 
Western Provinces, and had come down to Calcutta and acquired 
the property which is in dispute. He died in Calcutta in February 
18C0 intestate, and without having relinquished the law of his birth- 
place. He left a daughter, Luckhee Bibee, who was five years old 
at the time of his death, aud subsequently iutermarried with the 
defendant Chotay Lall, aud died in September 1872 without issue. 
He also left a brother’s son named Inder Chand, who died in May 
1871, intestate, leaviug the plaintiffs his only sons and heirs. Mr. 
Justice Pontifex, by whom the case was heard, held that the estate 
which the daughter Luckhee Bibee took ou the death of her father 


* There being, in this respect, no difference between the Hindu law as current in 
Bengal and that current in the other schools, the above decision is equally applicable 
to such cases of any part of India. Nevertheless as the said decision has been passed 
in a Bengal case, so its abstract is given Lore and the main part of it is reserved for the 
Vyavasthd Darpana . 
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was ouly a qualified one, aud that ou her death the plaintiffs, as heirs 
of her father, became entitled to the property iu dispute. Aud 
upou the case being sent back by me and Mr. Justice MacphersoD, 
before whom it came iu the first instance, to try the issues which 
had been raised, the first of which was, was Thakoor Dass a Jain? 
and the second, if so, what is the law of succession applicable to 
Jains? The learned Judge found that the case should be decided ac- 
cordin'! to the law of the North-Western Provinces. We have, there- 
fore, to determine whether, according to that law, the decision of the 
learned Judge is right. 

The first authority on the subject that I am aware of Ls in the 
fourth volume of the Select Reports, p. 330,* iu which it was held 
that by the Hiudu law ( it being a case from Behar ) a daughter had 
no power to alienate by gift her ancestral property to the detriment of 
the other heirs of her father. The reply of the Hindu Law Officers 
of the Court, who were asked to declare, according to the Mithila 
and Western Schools of law, ‘ whether Cyan Koonwur (the daughter) 
was competent to bestow the estate in gift ou Joya Koonwur; and, 
if not, who was entitled to the estate ou her decease,’ ( which is 
the very question in this case) was : “ When a person dies, leaving no 
male issue, the widow who succeeds to bis estate has no right to alie- 
nate any part of it, except for religious purposes ; and, therefore, the 
daughter, whose right of inheritance is weaker, that is, who only 
succeeds ou the failure of the widow d fortiori can have no such right. 
Now it appears from the docree of the Sudder Dewany Adawlut, 
dated 6th of October 1814, ( this is the part which applies parti- 
cularly to the preseut case ) ‘ that the property in question is ances- 
tral, and not Gyau Koouwur’s peculiar property ( Stri-ilhun , ) and 
also it seems from the deed of gift that such gift was not made for 
religious purposes. According, therefore, to the laws as current both 
in Mithilah and the West, the deed is invalid; such being the case, 
the property will go, after her death, to the nearest heir of her 
father, Kehur Singh, then living. For, as iu the case of the widow, 
the property goes, ou her decease, not to her heir, but to the nearest 
heir of her husband who may be then living, so the same rule is to 
be observed d fortiori as regards the daughter. 


* See ante, p. 121. 
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The next decision on the subject is in the Gth volume of tlie 
Select Reports, p. 301, in a suit relutiug to the same property. It 
was held that there being a sister’s son’s son and a daughter, the 
former succeeded, aud that per capita and not per stirpes. 

The Court in their remark say: “ There is no doubt that the 
sister’s son’s sons were very distant indeed in the order of suc- 
cession, and iu fact are not included among the heirs by almost 
the whole of the Hindu legal authorities. As, however, under no 
circumstances can the (daughter’s) daughter succeed to ancestral pro- 
perty inherited by her mother, the Court considered, under the Vya- 
vastlida of the pundits, that the plaintiffs had the better right to 
the estate of Kehur Singh the common ancestor of the parties.’’* 

We have next a decision of the Sudder Court, reported in the 
decisions of 1862, at page 190 ; where it was held that the estate of 
a Hindu proprietor having devolved on his three daughters qualified 
to succeed him, they held the property during life-time only, and 
not as their Stri-dhun ; that so long as any one of the daughters 
survived, no daughter’s son could inherit; and that as no son surviv- 
ed when all the three daughters died, the plaintiff, as heir of the 
deceased proprietor, succeeds to the estate. 

The decision in this case appears to have been founded upon 
a passage in Sir William Macnaghten’s work, page 23, where he 
says : “ But though the schools differ on these points, they concur 

iu opinion as to the manner iu which such property devolves on the 
daughter’s death, in default of issue male. According to the law as 
received in Benares aud elsewhere, it does not go, as her Stri-dhun, to 
her husband or other heir ; aud according to the law of Bengal also, 
it reverts to her father’s heirs.” 

The two decisions in the North-Western Provinces, — reported, 
one in the 2nd volume of the Agra High Court Reports, page 1G6, 
and the other in the 1st volume of the Allahabad Reports, page 114, 
— do not seem to me to be in point on this question ; but in volume 
3 of the Weekly Reporter, page 140, we have a decision of this Court 
iu the case of a mother inheriting from her son. The learned 
Judges held that, on the death of the mother, the property went to 

• Thin finding seems to bo incorrect, as under no circumstance con a sister's son's 
son inherit according to Hindu law. 
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the heirs of the son, and they said that the rule was the same in 
the case of a woman inheriting from her father. 

More recently there are two decisions in this Court, one of them 
by Mr. Justice Phear and Mr. Justice Ainslie, and another by Mr. 
Justice Phear and Mr. Justice Morris, — the first in 20 W. R., 102,* 
and the second in 22, W. R. 54, in which the same law is laid down. 

In the High Court at Madras the same question, as we have 
before us, rose iu a case in 0 Madras High Court Reports, 310.f There 
the Chief Justice and Mr. Justice Holloway held that the daughters 
of the first defendant, that i3, the person who had inherited from her 
father, (the suit being brought in her life-time for a declaration 
of title) were not her rightful successors to the zemindaree, and that 
the ptaiutitf, as the eldest grandson of the iatimrar zemindar, was 
entitled to be, preferably to the second defendant, declared rever- 
sionary heir to the zemindaree on the death of the first defendant. 
Sir Colley Scotland, the Chief J ustice, said, — 

“ With reference to the second question raised by the appellant’s 
objection to the declaration of the plaintiff's right, whether the 
zemindary is the Stri-dhunum property of the first defendant, 
I need not add anything, as my conclusion on the first question is 
obviously decisive of it. But I ought perhaps to say with 
reference to tho arguments ( contradictory to those on the first 
question ) advanced on behalf of the appellants, that the authorities 
do not, I thiuk, present any ground for them. There are some texts 
and comments recognizing as Stri-dhunum paternal property 
devolving on a daughter, but they appear to me to relate only to an 
appointed daughter, who was declared to become by the appointment 
the third description of son. . . . The fundamental principle of the 
law of succession, too, is adverse to the contention of the appellaots, 
for, if paternal property passing to daughter were to become her Stri- 
dhunum, the succession would pass away from those who were the 
nearest heirs by virtue of their capacity to offer oblations to the last 
male owner.” 

Mr. Justice Holloway rested his judgments upon the same 
ground. Towards the end of it he said : “ On the question whether 
property coming to woman by inheritance is Stri-dhunum or not, 

. * See ante, p. 427. 

t The first case in the lollawinj section. %. v. 
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I do not consider it of the least consequence for the decision of 
this case to determine. By calling it Stri-dhunum, we should not 
be in the least assisted to the solution of the order of its transmis- 
sion, for the various sorts of Stri-dhunum are transmitted in very 
various ways. I will shortly sum up the grounds upon which I 
come to the conclusion that the decree of the Civil Judge ought 
to be affirmed.’’ The learned Judge then states the grounds to be : 

“1. The principle of the law is to determine the descent by 
the nearness or remoteness of connection with the offering; there is 
no taking by or through or by virtue of any individual ; the only effect 
of relationship is to connect with that offering ; the very name Sapinda 
is the clearest etymological proof of the predominant notion. 

“ 2 That this principle is the reason for the daughters taking 
at all. 

" S. The principle of the law is the only safe ground for de- 
ducing a rule of descent.” 

As far as the law in that part of India is the same ns in the 
North-Western Provinces, this is an express authority upon the ques- 
tion before us. 

On the other hand, there are certain cases in the High Court 
at Bombay which were relied upon as being opposed to the doctrine 
which appears to have been consistently held both by this Court 
and the High Court at Madras. One of them is in I Bombay 
High Court Reports, 130, and is known by the name of Devkuvar- 
bai’s case. It appears to have been there laid down by the Supreme 
Court at Bombay that a widow is entitled to the movable property 
absolutely, and to the immovable property for life, — and subject to 
the widow’s interest, the movable* property descends to the daugh- 
ters absolutely. 

It appears from the judgment of the Chief Justice Sir Mathew 
Sausseand Sir Joseph Arnould, in Vinayak Anand-rao v. Luckshmi- 
bai in the same volume, page 117, that this decision was based mainly 
on the authority of Maytdcha — an authority in that part of India. 
The judgment in the latter case, which seems to have been written 
by Sir Mathew Sausse to be forwarded to the Privy Council, con- 
tains this passage, page 124: “In Devkuvar-bai’s case, this Court 


* This should be “ immovable,” ace the body of this decision. 
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in 1859 held that the widow of an intestate, childless, and separated 
brother takes the movable property absolutely, and the immovable 
for life only, with remainder to the heirs of the intestate. That deci- 
sion was very much based upon the principle of allowing the law 
of usage to control the letter of that portion of the written law which 
was in favor of the widow. In the Mitakshara on inheritance (Cha. 
II. Sec. I, ) entitled ‘ Right of the widow to inherit the estate of 
one who leaves no male issue,’ the commentator, after declaring the 
order of succession ( see para. 2, ) in words quoted from Ydjnavalbja, 
and after discussing various interpretations and opiuions, states the 
conclusion (para. 39) as follows. The learned Chief Justice then 
quotes the passage. He is speaking of his own judgment in the 
former case, and says that he based it on the authority of the 
Atayukha. 

The next case at Bombay is Naval-ram Atma-ram v. Nund-kishor 
Shiv-narayan, 1, Bombay High Court Reports, 209 ( ante 428). 
There three of the learned Judges of that Court held that according 
to the Hindu law of inheritance as received in the Bombay Presi- 
dency, immovable property inherited by a married woman from her 
father, whether or not it be strictly entitled to the name of Stri-ilhun, 
descends on her death to her own heirs, and not to her father’s des- 
cendants; and that an inheritance descending on a married woman 
from her father classes as Stri-dkun and descends accordingly. It is 
to be remarked upon this decision that the learned Judges considered 
the text of Manu and the opinions of the commentators and other 
authorities on Hindu Law, but they do not appear to have been 
aware of ( at least they do not notice ) any of the decisions of the 
Courts on this side of India on the subject, and in considering whe- 
ther we should treat this case as an authority, this is very material. 
We may fairly say that a judgment of another High Court in which 
no notice was taken of the decisions of this Court upon the point 
ought not to receive the same respect from us as it would receive if 
the learned Judges had considered the decisions on this side of India. 

The next case is in 6 Bombay High Court Reports, o. j. t page 
1, in which Sir Joseph Arnould, who was one of the Judges in 
the former case, sat alone.* He held that the property acquired by 


* To be found among the cases relative to sister’s succession, q. r. 
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a married woman by inheritance, with the exception of property 
inherited by a widow from her husband, classes as Stri-dhan, and 
descends accordingly. He appears to have held this upon the 
authority of Vinayak Anand-rav v. Lxikhsmi-bai. He says : “Mr. 
Marriott’s position that, upon the estate vesting in Ltickshmi, as 
sister of Vitlial, her son Ramji Krishuaji and his son Mahadeo Ramji 
thereupon became jointly interested therein as co-partners with 
Luckshmi, must, in my opinion, be regarded as untenable: it seems 
opposed to the principles established in Hindu law regarding property 
coming by inheritance to woman, and inconsistent with the position 
already adverted to as established by the case of Vinayak Anand- 
rav v. Luckhsmi-bai that the sister takes absolutely.” But the 
learned Judge proceeds to notice the decision of the Judicial Com- 
mittee of the Privy Council and the text of Cdtayana, and allows 
that in the case of inheritance by a widow from a husband, the rule 
laid down in the Mit&ksharA does not apply. So far he departs from 
what had been previously decided, and it will be seen that in this he 
differs from the judgment, I am about to notice, of Mr. Justice West, 
who gives as his opinion that tho passage in the MitAksharA applies 
to the case of a widow inheriting from her husband just as much 
as to that of a daughter inheriting from her father. The case is 
reported in 8 Bombay High Court Reports, 244, o. c. j., Vcjia 
Jlangam and another v. Lakshuman and another. 

Now the decision in that case is founded upon the Mayi'dcha. 
The Chief Justice says: “The question of Hindti law arising from 
these facts is a difficult one, but looking (as I think we are in this 
island bound to do) to the Mayukha, for the law to regulate this 
case, Thama-bai must be regarded as the legal representative of 
Yesu-bai in respect of the property in question in this suit, and 
not the plaintiffs." And Mr. Justice West says: " We must fall 
back either on the Mayukha, which is equally inconsistent with a 
current of decisions derived from the analogies of the Bengal Law, 
or else on the Bengal Law itself.” But the learned Judge took 
the opportunity of this case coming before him to discuss at con- 
siderable length and with much ability the meaning of the passage 
in the MitAkshara, and to comment upon the authorities. He, too, 
does not appear to have noticed any of the decisions on this side 
of India. He lays dowu that the MitAkshavA, includes in stri-dhun 
Vot. II. 5S 
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all property acquired by women by inheritance, — which is contrary, 
as I have already said, to what had been laid down by Sir Joseph 
Arnould in the case in G Bombay High Court Reports, and contrary 
also to the decision of the Privy Council in Bhugwan Been Doobey 
v. Myna-bai, 11 Moore’s Indian Appeals, p. 487.* 

Certainly, when we have the various decisions of the Sudder 
Court here upon the law which is applicable in this suit and the 
decision of the High Court at Madras upon a similar law, in which 
no substantial difference can be pointed out with reference to this 
question, we ought not to unsettle the law which appears to hare 
been received on this side of India for the last fifty years, on account 
of the opinion of a Judge of the High Court at Bombay, however 
learned he may be. The consequences at the present time would 
be most serious. Courts ought, always, to bear in mind that it is 
no light matter to reverse a series of decisions which must hare 
been acted upon for many years, and have been regarded as declar- 
ing wliat was the law. 

It appears to me that the conclusion which Mr. Justice PoDtifex 
arrived at in this case is the right one, and that his decisiou ought 
to be affirmed. — S. W. It. Vol. XXII, pp. 49G and 503 — 50G. 

Held that a daughter can claim a declaration of her rights in 
paternal estates during the life-time of her mother. — Jeeivan Ram 
v. Mussummut Roonta. — Agra Rep. Vol. I, a. c. page 240. 

A daughter without issue is not entitled, during the life-time 
of the widow, to sue for the recovery of a debt due to the estate 
of her deceased father, nor is she entitled to a declaratory decree.— 
Lukkhee Retrain Ghose, guardian and manager of his minor wife 
Koosomn Kaminee Dassy, pauper, v. Srce-natk Koondoo and others. 
— S. W. Rep. XXIV, p. 22G. 

Suit by a Hindu daughter, for herself and as guardian of her 
minor son, to recover possession of her deceased father’s separate 
estate. The legal representatives of the estate were, first, the de- 
ceased’s widow, and after her the plaiutiff and her son. The widow 
not ouly failed to occupy and manage the estate, but in collusion with 

• 9 W. R., P. C., 23 anfc, p. 278. 
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the other defendants claiming under a bostile title, abandoned her 
rights, alleging that her husband was not separate, but a member 
of a joint family, and left the hostile holders undisturbed. To 
preserve the separate estate from becoming extinguished by the 
operation of the law of limitation it was necessary to remove the 
adverse occupants and to place the estate in the possession of some 
person to be appointed to represent it ; and as the widow (the legal 
representative) never was in possession and did not ask for it, but 
repudiated all claim to it, it was held that no one had a better right 
to the possession than the plaintiff, and possession was accordingly 
decreed to her as mauager during the widow's life-time . — Qunnesh 
Dutt v. Musaummat Muttu Kooer. — S. W. R. Vol. XVII, c. r. p. 11. 

Privy Council.— The 27th, 28th, 29th and 30th of April, 

30 th of May and 1st of June 1863. 

K at at am a Nachier, Appellant, 

And 

Srimut Rajah Mootqo Vijoya Ragu-nadha Bodha Gooroo Sawmy 
Parla Odaya Taver. 

The zemindary of Shiva-gunga in Madras is in the nature of a 
principality, impartible, and capable of enjoyment by only one mem- 
ber of the family at a time. 

By the law of inheritance prevailing in Madras, and through- 
out the Southern parts 1 of India, separately acquired estate descends 
to a widow, in default of male issue of the deceased husband. 

In a quited Hindd family where there is ancestral property, 
and one of the members of the family acquires separate estate, on 
the death of that member such separate acquired estate does not 
fall in to the common stock, but descends to the male issue, if any, 
of the acquirer, or in default, to his daughters. 

Where property belonging in common to a united Hindfi family 
has been divided, the share of a deceased member of the family goes 
in the general course of descent to separate acquired property ; but 
if there is a co-parcenership between the different members of the 
united family, survivorship follows. 

Upon the principle of survivorship, the right of the co-partners 
in the undivided estato overrides the widow’s succession ; but with 
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respect to self-acquired property of a member of the united family, 
the other members of the family have neither community of interest 
nor unity of possession, therefore, the foundation of the right to take 
by survivorship fails. 

A decree in a suit by A, against B, claiming, as widow, to suc- 
ceed to her husband’s estate, in preference to B, his nephew, on the 
ground of the family being divided, held not to operate as res 
judicata, or capable of being pleaded in bar to a suit by C, a 
daughter, claiming to succeed to her father’s estate, on A’s death, 
on the ground that the property was self-acquired by her father.* 
Moore’s India Appeals, Vol. IX, page 539. 


Admitted Legal Opinions. 

A daughter cannot claim succession while her mother lives. 
Unless the mother do some act tending to defeat her right.? ^ • 

Married daughters succeed to equal portions of an estate which had devolved on their 
mother at the death o( their father by reason of there being no male issue. 

R. If a person, being destitute of male issue, and living apart 
from his brothers, die, leaving two daughters and a widow ; in the 
first instance, the widow succeeds, and on her death the daughters 
are equally entitled to the inheritance ; consequently, while the 
proprietor’s two daughters are living, the widow cannot give her 
husband’s whole immovable property to her second daughter’s hus- 
band without the sanction of her eldest daughter, but she might 
have made a donation of the movable property. The gift of the 
immovable estate made by the widow is illegal. On her death, 
her two daughters will equally share their paternal landed estate. 
This opinion is conformable to the Mitdkahard and Vyavalidra 
Maydkha. 


* The purport of the above decision is thus explained by the Lords of tho Privy 
Council in their judgment passed iu the case of Rajah Suraoeny Venkata Gopala 
Hursimha Row Bahadur vcrnit Rajah Suraneny Lakshmi Venkama How. “ The Shiva- 
gunga case was this — ‘ the family was shown to be undivided, but the impartible 
zemindary was shown conclusively to have been the separate acquisition of the person 
whose succession was the subject of dispute- The ruling of this Court was that in 
that case the zemindary should follow the course of succession as to separate property 
although the family was undivided ; but if that zemindary had been shown to have been 
an ancestral zemindary as in this case, the judgment of the Board would no doubt have 
been the other way.’ "—Sutherland's Weekly Reporter, VoL XII. p.- c. p. 40. (See 
the Rook on Partition.) 


Digitized by Google 





Chip, ii ] DAUGHTER’S SUCCESSION, Ac. 445 

Authorities. 

Ydjnyawalhja : — “The wife and the daughters,”* &c. 

Virhal Vishnu: — “The wealth of him who leaves no male 
issue, goes to liis wife ; on failure of her, it devolves on daughters.” 

Katydyana : — “ Let the widow succeed to her husband’s wealth, 
provided she be chaste ; and, in default of her, the daughter in- 
herits.” 

Vrihaspati : — “Let the wife of a deceased man, who left no 
male issue, take his share. The wife is pronounced successor to the 
wealth of her husband ; and in her default, the daughter. As a 
son, so does a daughter of a man, proceed from his several limbs. 
How then should any other person take her father’s wealth ?” 

“The daughters share the residue of their mother’s property, 
after payment of her debts.”f 

“ By favor of the father, clothes and ornaments are used, but 
immovable property may not be consumed, even with the father’s 
indulgence.” 

“ The father is master of the gems, pearls, and corals, and of 
all ( other movable property : ) but neither the father nor the grand- 
father is so of the whole immovable estate.” 

“Though immovables or bipeds have been acquired by a man 
himself, a gift or sale of them should not be made without conven- 
ing all the sons.” 

“ They who are born, and they who are yet unbegotten, and 
they who are still in the womb, require the means of support : no 
gift or sale should therefore be made.” 

Bareilly Court of Appeal, May 18 th, 1820. — Macn. H. L. 
Vol. II, Chap. I, Sec. iii, Case 2. 


A maiden excludes all married daughters. 

Q. A landed proprietor dies, leaving two married daughters, and 
one unmarried. Of the two married daughters, one files a plaint in a 
Court of Justice, claiming a third of the estate left by her father. 
In this case, who is entitled to the succession? Can a married 
daughter sue for partition, where there is a maiden daughter living? 


• DAya-bhdga, page 160; — Mitdksharf page 324. 
t YAjnyatulk’ja. See Hit. p. 266. 
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R. Of tlie daughters, the maiden one is, in the first place, 
heir to the paternal property, by reason of her offering the funeral 
oblations to the deceased father, to the entire exclusion of all the 
others. 


Authorities. 

The text of Manu, laid down in the Suddhi-tattwa and other 
lawbooks: “The maiden daughter of a person who dies leaving 

no male issue, offers the funeral cake to his manes.’’* 

Accordingly, where there are married and unmarried daughters, 
the maiden exclude the married daughters from the inheritance. 
To this effect the Ddya-bhdya cites the text of Pardsara: — “Let a 
maiden daughter take the heritage of one who dies leaving no male 
issue ; or, if there be no such daughter, a married one shall inherit." 
Manu: — “His own maiden daughter, born in holy wedlock, shall, 
like a son, take the inheritance of him who dies without male 
issue. "f 

The claim, therefore, of the married daughter is inadmissible. 

City of Dacca, 8th January, 1817. — ilacn. H. L. Vol. II, 
Chap. I, Sec. Ill, Case 1. 


There being a eon and daughter by different mothers, and the son being insane and 
dumb, the daughter is alone entitled to the succession. 

Q. A person died, leaving a son and a daughter by different 
wives. The son is insane and dumb, and there is no hope of his 
recovery. In this case, is the daughter alone entitled to succeed to 
her father’s property, or does it devolve on his maternal grandfather, 
subject to the condition of his maintaining the son? 

R. Uuder the circumstances stated, in default of his widow, the 
daughter of the deceased is alone entitled to the succession, to the 
exclusion of the son. The son’s maternal grandfather has no legal 
claim to any share of the property, subject to the condition stated, 
but the son must be supplied with the necessaries of life by his half 
sister. 


* This is nut a text of Manu , but of Rhie/ii/a-tringa. 
f This is not a text of Manu but of Dei ala. 
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Authorities. 

Manu : — " Impotent persons and outcasts, persons born blind 
and deaf, madmen, idiots, the dumb, and those who have lost a 
sense ora limb, are excluded from a share of the heritage/’ 

Devala : — “ On the death of a father or other owner of property, 
neither an impotent man, nor a persou afflicted with elephantiasis, 
nor a madman, nor an idiot, nor one born blind, nor one degraded 
for sin, nor the issue of a degraded rnan, nor a hypocrite or im- 
poster, shall take any share of his heritage. For such men, except 
those degraded, let food and clothes be provided.” 

Zillah Burdivan, July 25th, 1822. — Macn. II. L. Vol. II, 
Chap. I, Sec. iii, Case 3. 

An unchasta daughter is excluded from the inheritance and the property will escheat, 
if there be no other heir. 

Q. 1. Can a daughter who lives in a state of prostitution take 
her parents’ property, by right of inheritance? 

R. 1. A daughter who has given herself up to prostitution, 
or one who is unchaste, is wholly incompetent to inherit the pro- 
perty left by her parents. 

Q. 2. Supposing that there be no other legal representative 
of her parents than the unchaste daughter, in this case, does the law 
admit her as an heir; if not, on whom will the property devolve ? 

R. 2. She is not entitled to inherit her parents’ property, 
even though ''there be no person to claim the inheritance. The 
person who is next in order of succession, if there be any such, 
shall inherit from her parents ; and in default of such heir, (the 
parents not being of the Brahminical class,) their property will 
escheat to the king.* 

Zillah 21-Pergunncihs, Felrruary 28 th 1810. — Macn. H. L. 
Vol. II, Chap. IV, caso 5. 


• It will be Keen from the above specimens, that questions connected with loss of 
caste, and consequent privation of the right of inheritance, are not by any means fre- 
quently litigated. I do not recollect having met with any others. Were these disqua- 
lifying provisions indeed rigidly enforced, it may be apprehended that but very few 
individuals would bo found competent to iuherit property, as there is hardly an oireuce 
in jurisprudence, or a disease in nosology, that may not be comprehended in some one 
or other of the classes. — Note by Sir W. Macuaghteu. 
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SECTION IIX. 

RELATIVE TO THE SUCCESSION OF DAUGHTER'S SON. 


Madras H. C . — The 27th of October 1871. 

Srimuttu Muttu Vizia Ragunada Rani Kolundapuri Na- 
chiar, alias Kattama Nachiar, Zamindarni of 
Shiva-GUNGA and four others, appellants, 
versus 

Dara-singa Tevar alias Valaba Tevar, Respondent 

The plaintiff, os the eldest surviving male representative of the Istimrar Zemindar of 
Shiva-gunga, sued for a declaratory decree establishing his right to succeed to the 
zemindary upon the death of the first defendant ; and for maintenance. 

Held that the plaintiff had a right to institute(tbe suit The daughters of the first 
defendant were not her rightful successors to the zemindary, and that the plaintiff, 
as the eldest grandson of the Istimrar Zemindar, was eutitled to be, preferably to 
the 2nd defendant, declared reversionary heir to the semindary on the death of the 
first defendant. 

According to Hindi! law when the sons of daughters succeed to the property of their 
grandfather, they take by direct right of succession, as being his nearest heirs, like 
the sapindas of a man succeeding to his property ou the death of his widow, but per 
capita. 

Unmarried or married daughters, on whom as a class paternal property devolves, take 
a joint life-interest with rights of survivorship. The estate of inheritance passes from 
their father to the sons of all the daughters as his nearest heirs ; and on the death 
of the last surviving daughter the ( daughters ) sons take the property equally. 

The plaintiff as the eldest surviving male representative of 
the Istimrar zemindar of Shiva-gunga, sought for a declaratory 
decree establishing his right to succeed to the said zemindary as 
next upon the death of the first defendant, and adjudging her to pay 
him Rs. 00,000 per annum for maintenance, and further declaring 
liis right to immediate possession of certain apartments in the palace 
of the zemindary, which belong to his maternal grandfather and 
mother, and in which they resided during their life-time. 

The plaint alleged that the first defendant was put into posses- 
sion of the said zemindary by virtue of tbe decree* of Her Majesty 
in Council, bearing date the 30th of November 1803, as the sole 

* In Kattama Nanchear versus the Rajah of Shiva-gunga. See Sutherlsnd's Pritj 
Council Judgment*, page 520. 
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surviving daughter of Gauri Vallava Tevar, otherwise called the 
l8timrar zemindar; that the 3rd, 4th and 5th defendants (daughters 
of the 1st defendant ) were childless widows, and ( her son ) the 
2nd defendant, a minor of the age of 13 years ; that the zemindary 
was impartible, and capable of enjoyment by only one member of 
the family at a time, and that the plaintiff, as the eldest surviving 
grandson of the zemindar had a vested right to it, and was entitled 
to the succession upon the death of tho first defendant, according 
to Hindfx law, and customs which govern the succession of princi- 
palities or the said principality ; and that the 1st, 2nd, 3rd, 4th and 
6th defendants and others had combined to defraud the plaintiff in 
respect of his right to the zemindary, &c. 

The Civil Judge passed the following decree : — 

My decree is, that as between plaintiff and second defendant 
(gtandsons of the first defendant’s father,) plaintiff be declared 
next in succession to the Shiva-gunga zemindary and that plaintiffs 
claim to maintenance and apartments be dismissed. 

The 1st, 2nd, 3rd, 4tb, and 5th defendants appealed to the 
High Court. 

The Court delivered the following Judgments : — 

Scotland, G. J. — The grounds of appeal relied upon are — That 
the plaintiff could not maintain the suit for declaration of his right 
to be the next successor. But if the suit was maintainable, the 
decree ought to have declared either that the first defendant’s son 
( 2nd defendant ) had the preferable right, or that the zemindary 
was 8tri-dhun property of the first defendant, and her daughters 
(3rd, 4th and 5th defendants), therefore were her rightful suc- 
cessors. 

There is happily no dispute as to the important facts of the 
case. Dara-singa Tevar, the plaintiff, is the eldest surviving son 
of Vella Nachiar the only daughter of the Iatimrar zemindar by bis 
senior wife. The first defendant, the zemindarni, is the youngest of 
his two daughters by his third wife. He had also a daughter by his 
2nd wife and another by his Gth wife. When the first defendant 
obtained possession of the zemindary under the order* of Her 
Majesty in Council establishing the right of the daughters of the 


* See the judgment of the Privy Council ill Kuttama Nackiur r. llajah of Shivagangn, 
Moor. Ind. App. Vol. IX, p. 639. 

Voi» II. 67 
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Istimrar zemindar to succeed to the zemindary on the death of his 
surviving widow Angamntu Nachiar, she was the only survivor of 
the Istimrar-dar’s five daughters. 

Before Angarauttu’s death the first defendant was twice mar- 
ried, and it is admitted on both sides that the marriages were pro- 
per by the custom of the Maravar caste, to which the family be- 
longed, and were both valid. The 3rd defendant is the only child 
by her first husbaud, and the 2nd, 4th and 5th defendants are her 
son and daughters by her 2nd husband. Both her husbands are 
dead. 

I am of opinion that the first ground of objection cannot be 
supported. It has been decided by this Court that the rule of the 
equity Courts in England is not applicable to declaratory suits here, 
aud it is now settled that a suit praying nothing more than a decla- 
ration of title is maintainable under the 15th Section of the Code 
of Civil Procedure although no consequential relief be grantable 
upon the declaration, if a ground for seeking the protection of such 
a suit is shown to exist. 

Then as to the substantial objection to the declaration made 
by the decree ; the question to be considered is, whether, when 
paternal property descends to the survivors or survivor of several 
daughters, the sons of all the daughters, or only the son or sons of 
the daughter or daughters in whom the property vested, are, or is, 
entitled to succeed as the heir or heirs of their grandfather. 

I think it is clear, that as respects the reason upon which the 
law rests, the argument on behalf of the appellant is supported by 
the weight of the authoritative texts and commentaries of the 
Benares and Bengal schools ; although the schools differ, perhaps as 
to the extention of the reason to the barren, and sonless, widows. 
See Smriti-Chandrikd ( Krishna Swamy's translation) Chap. XI, 
Sect. 2, SI. 10 ; Ddya-krama-Sanyraha, Chap. I, Sect. 3, Ddya-bhdga, 
Chap. II, Sect. 2; 1. Stra. H. L. 138. In Chap. II, Sect. 2, of the 
Hitakshar&, which treats of the right of daughters to inherit, this 
reason is not explicitly declared, but it is, I think, implied. 

Consistently with this reason the same authorities establish, 

I think, that when the sons of daughters succeed to the property 
of their grandfather, they take by direct right of succession as being 
his nearest heirs, like the sapindas of a man succeeding to his 
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property on the death of his widow, but per capita. The rule of 
succession exists as laid in the Ddya-bhdga, “ d fortiori in the case 
of the daughter and grandson whose pretentions are inferior to the 
wife’s” ( See the Madhaviya commentary by Mr. Burnell, p. 26 ) : 
and it rests upon the great principle of the entire Hindfi Law 
of succession to property, that nearness in regard to the attributed 
capacity and sacred duty to confer spiritual benefits by the offering 
of funeral oblations, either immediately or mediately, confers the 
right to inherit temporal wealth. Now it is beyond question that 
all sons of daughters are accounted to possess the virtue to confer 
such benefits with like efficacy. The general ordinance declared is, 
that in regard to the obsequies of ancestors, daughter's sons are 
considered as son’s sons. ( Mit&kshar* Chap. II, Sect. 3, SI. 6 ; 
Smriti-chandricd Chap. II, Sect. 2, SI. 10); the Madhaviya Com- 
mentary, SI. 37. In principle then, the law does not admit of the suc- 
cession of some of the sons of daughters to the exclusion of the others. 

The rule laid down in the Ddya-bhdga Chap. XI, Sect. 2, SI. 
30,* and the D&ya-krama-Sangraha Chap. I, Sect. 3, SI. 3, that mar- 
ried sisters succeed after the paternal property had been vested in 
a maiden daughter, only on her death without issue, appears to bo 
the single rule which favors the exclusive succession of the sons of 
a daughter in whom the paternal property actually vests. Mr. 
Macnaghten in his "Principles of Hindu law,” states as a settled 
distinction between succession of maiden and married daughters 
according to the law of Bengal, that if the former marry and die, 
leaving sons and sisters or sister’s sons, her sons alone take to the 
exclusion of the sisters and their sons.* But he adds “ this distinc- 
tion does not seem to prevail anywhere but in Bengal.” At present 
I have a strong impression that the Hindu law governing here docs 
not recognize such distinction. 

In effect, as it seems to me, that the heritage is unobstructed 
when there is male issue of any daughter, because the rights of 
such issue exist simultaneously with the interest of the daughters. 
There is no allusion to a preferential right of the sons of any one 
daughter, and nothing expressed is inconsistent with the sons of 
several daughters sharing the inheritance. 

* But See V‘j<ua:thi JDarpana (2nd. Ed,) pp. 170, 171, 1082, 1083. 
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For those reasons I am of opinion, that unmarried or married 
daughters, on whom as a class paternal property devolves, take 
a life-interest with rights of survivorship, — that the estate of in- 
heritance passes from their father to the sons of all the daughters 
as his nearest heirs ; and that on the death of the last surviving 
daughter, the sons (of daughters) take the property equally; and 
consequently, that the plaintiff being the eldest surviving grandson 
of the Ietimrar zemindar, is the heir, having right to succeed to 
the property in dispute on the death of the zemindami, the first 
defendant. 

With respect to the second question raised by the appellants' 
objections to the declaration of the plaintiff's right, whether the 
Eemiudari is the stri-dhunum property of the first defendant, I 
need not add any thing, as my conclusion of the first question is 
obviously decisive of it. But I ought perhaps to say with reference 
to the arguments advanced on behalf of the appellants that the 
authorities do not, I think, present any ground for them. There 
are some texts and comments recognising as stri-dhunum paternal 
property devolving on a daughter, but they appear to me to 
relate only to an appointed daughter who was declared to become 
by the appointment the third description of son, Mit&ksbari Chap I, 
Sect. 11, SI. 13, and Chap. II, Sect. 2, SI. 5, Ddya-bhaga, Chap. II, 
Sect. 2, SI. 10, 16 — and they are of no force now, the appointment 
of a daughter, having become obsolete, as to other daughters. 

I can find no recognition of a similar kind, and it is expressly 
declared in the same section of the Ddya-bhaga SI. 30, and in the 
Ddya-krama-Sangraha, Chap. I, Sect. 3, that paternal property does 
not become their stri-dhunum, and in the passages cited from the 
Vir-mitrodoya the contrary position is refuted. 

The fundamental principle of the law of succession, too, is 
adverse to the contention of the appellants, for if the paternal 
property passing to a daughter were to become her stri-dhunum, 
the succession would pass away from those who were the nearest 
heirs by virtue of their capacity to offer oblations to the last male 
owner. 

On these grounds I am of opiuiou that the decree of the Civil 
Court is right and should be affirmed, but without costs. 
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Mr. Justice Holloway rested Lis judgment upon the same 
ground. Towards the end of it he said : — 

“ On the question whether property coming to a woman by 
inheritance is stri-dhunum or not, I do not consider it of the least 
consequence for the decision of this case to determine. By calling 
it stri-dhunum, we should not be in the least assisted to the solu- 
tion of the order of its transmission, for the various sorts of stri- 
dhunum are transmitted in various ways. I will shortly sum up 
the grounds upon which I come to the conclusion that the decree of 
the Civil Judge ought to be affirmed/’ 

The learned Judge then states the grounds to be : — 

“ 1. The principle of the law is to determine the descent by 
the nearness or remoteness of connection with the offering ; there 
is no taking by or through or by virtue of any individual ; the only 
effect of relationship is to connect with that offering ; the very name 
sapinda is the clearest etymological proof of the predominant 
potion/’ 

“ 2. That this principle is the reason for the daughters taking 
at all.” 

“ 3. That neither in this, nor in any other case, has what is 
called vesting the slightest influence ; the very notion of heritable 
blood is, as applied to Hindi Law, meaningless.” 

“ $. The principle of the law is the only safe ground for de- 
ducing a rule of descent.” 

Mad. H. C. Rep. Vol. VI, p. 310. 

Under the Hindi law, where property is proved to be a sepa- 
rate and divided property, the daughters and daughter’s son are the 
legal heirs entitled to it, and not more remote relations to the de- 
ceased. — Burriyar Singh and others v. Musaummat Hunsee and 
others. — Agra Rep. Vol. II, A. C. p. 166. 

After daughters are exhausted, daughter's sons succeed, but 
not till then. — Sastn Anandyan v. Vengumal. — Mad. S. R. for 
1861, p. 137. 

The sons of a daughter cannot succeed to the estate of their 
maternal grandfather till after the death of their mother. They 
are entitled to sue for their rights within twelve years of the 
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death of their mother, and to require the period of their minority 
to be taken into consideration according to Section 11 of Act XIV 
of 1859 . — Kummul Sha Bennik v. Ramjee Sha Bennik. — S. W. R. 
Vol. II, p. 277. 

( According to the Mahratta School : ) 

Grandsons ( sons of a daughter ) were decided under a Vya- 
vasthd not to succeed to the property of their maternal grandfather 
during the life of a daughter-in-law ( widow of a son,) he having no 
other heirs . — Maha Luksmee v. the grandsons of Kripa-shookul— 
Borr. Rep. VoL II, p. 510. (Mori. Dig. VoL I, p. 306.) 


SCRJA KUMABi, and others, Appellants, 
versus 

Gundharp Singh and others. Respondents. 


Hadhu-sudan Singh, Appellant, 
versus 

The same, Respondents. 

The author of the Vivdda Chintdmani, a Mithila work, has omitted the daughter’s wra 
from the aerie* of heir* ;* but according to the other authoritiea, including the 
Mithila legal writers, the right of the daughter's son next to the daughter is declar- 
ed. The Sudder Dewanny Adawlut adjudge that the daughter’s son is heir, dis- 
regarding his omission in the said work, and thus ruling that the position in the 
DAya-krama-sangraha that the daughter's son according to the Haithila writers is net 
an heir, is erroneous. This position seems to havo been adopted by Sir W. H. Mac- 
naghten in his Hindu law, without sufficient investigation. 

Suija Kumari ( the surviving daughter of Allap Singb, ) in 
association with Madu-sudan Singh, her sister’s son, brought in the 
Zillah Court, the action whence arose these appeals. They rested 
their right on title by inheritance under the Hindi! law. Tho 
defendants joined issue on the point of law, asserting that by the 
Hindu law, as received in Tirhoot, the agnate kin of a deceased 
Hindti excluded his daughter and daughter’s son. 

*• The author of the Vivdda Chintdmani has not omitted the daughter's see fn*» 
the series of heirs, but has placed him after the father. See, Yi, Chi. p. 299. 
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On the23rd of March 1833, the case came on for trial before 
the Judge, who passed this judgment. “Let the plaintiff Suija 
Kumari recover, and, under an injunction not to alienate during life, 
enjoy the property claimed, receiving the profits in deposit The 
other plaintiff has no interest in the estate of his maternal grand- 
father. 

From this decision the two plaintiffs preferred separate appeals 
to 'the Court of Appeal at Patna. The defendants also appealed. 

On the 13th of April 1833, the three appeals being conjoined 
came on for trial before Sir James Harington, a J udge of the Court. 
He found that Alap Singh had succeeded to his father’s estate, which 
be had held distinct and separate. Ho proposed, therefore, to re- 
verse judgment of the Lower Court, and to decree the property, 
claimed, to the two plaintiffs in equal shares, with provision that 
the share of Surja Kumari should be considered as her estate heri- 
table by her son. 

From this judgment both plaintiffs by separate petitions to 
the Sudder Dewanny Adawlut applied for Special Appeals. 

Both appeals were referred for trial to Mr. W. Money, Officiat- 
ing Judge of the Court, and, being conjoined, came on before him 
on the 24th, December 1836, when he directed the Pundit of the 
Court should be required to expound the law on a statement of 
facts which recited that Alap Singh was an inhabitant of the Tirhoot 
district. This reference produced from Voidya Nath Misr, the 
Pundit, an exposition of the law, stated to conform with these and 
other authorities current in Mithila, viz., Manu, Vivdda Chintd- 
mani, Vivada-Chandra, Vivada-Ratndkara, Kalpa-taru, Madana- 
Pdrijdta, and Smriti-Sdra. Its substance is this — “In the three last 
named works, to the estate of a man who has died without male 
issue, the daughter’s son is mentioned as the heir next to the 
daughter who follows the wife, but he is not so mentioned in the 
first two works.” 

The undermentioned extracts were recited as indicating a con- 
flict of doctrines in regard to the right of the agnate kin distant 
in the 3rd and 4th degrees : — 

Extract from the Kalpa-taru : — 

1. In this, the text of Vishnu reciting the series of heirs to 
him who died without male issue is quoted. In it the daughter’s 


Digitized by Google 



45G PRECEDENTS Of [Boot ft. 

son is placed next to the daughter, and before the parents and col- 
lateral kin in the male line. The author adds that, “ after the 
daughter and daughter’s son,” Vrihaspati provides “ failing him the 
brother,” &c. 

Extract from the M adana-parij ata 

In this, the author propounds the right of the daughter’s son 
after the daughter. He cites Vishnu’s text, which provides for the 
succession of the daughter’s son on failure of other issue, because, 
in regard to the obsequies of ancestors, sons of daughters are con- 
sidered as sons of sons (vide Trans. Mit, Chap. II, Sect. 3, 
SI. 6.*) He adds that the particle “ also” [eva] in the expression 
“ daughters also” occurring in the text of Yajnyavalkya imports 
the same meaning [vide idem] ; and that failing the daughter’s son 
the parents take the estate. 

Extract from the Vivada-Ratndkara : — 

3. After the daughter and daughter’s son Vrihaspati proceeds 
“failing him the brother,” &c, 

4. Text of Yajnyavalkya cited in the Vivada-chintdmani, 
Vivada-Ratndkara, Viddda-chandra, and other books. “ The wife, 
the daughters, also the parents,” &c. 

5. Text of Vishnu cited in the same works. This varies from 
the same text cited in the first authority by omission of the clause 
in favor of the daughter’s son.f 

Extract from the Vivdda-chintamani : — 

6. At the close of the Chapter on succession the author re- 
capitulates the series. In the passage as quoted by the Pundit the 
daughter’s son is omitted. 

Extract from the same xvork : — 

7. It precedes that given as the 6th authority. It recites a 
text of Vrihaspati^, and a text of Afanu§. 

• Mr. Colobrooke in a note on this text aayB that it is not found in Vishnu’t insti- 
tutes, but cited an hi* in the SmriU-chandrikd and Ddyar Krama-Sangr aha. Vide 
D&yd-Bhdga, Chap, xi, Sec. 11, para. 23, and Mit. Chap, ii, Sec. 3, para. 6. It may bo a 
text of the elder Vishnu. 

f It is thus cited in the copy of the JDdya-Bhdga , from which Mr. Colebrooke trans- 
lated. He, however, notice* the reading which ha* the clause in favour of the daughter'* 
eon ( Vide iMya-Bhdga, Chap, xi, Sects. 1 and 5.) With this clause it i* cited in the 
Digest. The text i* not metrical, and therefore more susceptible of corruption. 

t Vide translation, Ddya-Bli&ga, Chap, xi, Sect*. 2, 5, 17, and Digest, Book V, C. if, 
Sec. 224, the Section treating on the appointed daughter. 

§ Vide idem, para. 19. 
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The first declares that existence of kin notwithstanding the 
daughter’s son is entitled to her father’s estate just as she is so 
entitled. The second declares that the daughter’s son takes the 
estate of her father who left no male issue, for he offers oblations to 
him. The author adds that “ for the sake of conformity with the 
text of Yajnyavalkya, these texts must be understood as appli- 
cable to the case where the heirs, of whom the mother is first 
[Mutrddi], exist not.” 

This exposition of the law was read and argued before Mr. W. 
Money and Mr. Eattray on the 23rd February 1837. Another ex- 
position of the law by Ram Joy, a Pundit of the Supreme Court, 
was received on part of Madhu-sudun appellant, lu this he argued 
that it was the intention of the authors of the Vivdda-ratndkara, 
Vivada-cliintumani, and other Mithila works to place the 
daughter’s son next to the father. 

The Judges reversed the judgments of the Lower Courts, and 
decreed that Madhu-sudun should recover the moiety of the estate 
for which he had sued in conjunction with the other appellant. 

The substance of the reasons stated in the support of this 
judgment was as follows: — 

The District of Tirhoot is in the tract called Mithila. If a 
Hindu of that district has died without male issue, wife or daughter, 
according to the Hindu law as there current, is the daughter’s son 
his heir in preference to other kin ? This is the point at issue in 
the case. The Vyavasthd of the Pundit establishes the preferable 
right of a daughter’s son, the texts cited in the 1st, 2nd, 3rd and 
7th proofs are conclusive ou this point. In the texts cited in the 
4th, 5th, aud 6th proofs the daughter’s son is not expressly men- 
tioned, but his exclusion from succession, contrary to the expressed 
sanction of the majority of authorities in his favor, cannot be es- 
tablished by the omission. 

Ou the part of the appellant it has been urged that the text 
cited in the 4th, 5th, and 6th proofs are weak or inaccurate, and 
insufficient to sustain the case of the respondents, aud the argument 
seems well founded. The translations of Mr. Colobrooke show that 
by approved texts the married daughter aud maiden daughter are 
preferred as heirs to the widow daughter. The ground of this pre- 
ference is, that the two formor may have sons who will benefit their 
Vol. II. 58 
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maternal grandfather by tbe performance of rites. It seems then 
absurd to hold that au existing daughter’s son should be excluded 
when his probable birth even would be ground of preference to be 
shown to his mother. There can be no doubt as to the equal interests 
of Madhu-sudun and of his aunt conjoiued with her son in the 
estate of Alap Singh. 

Remarks : — 

The enquiry in this case removes a common error, that by the 
legal writers of Mithila the daughter’s son is not recognized as an 
heir. It is evident that Sir W. H. Macnagltten had not duly 
investigated the subject. He probably adopted his position on credit 
from Sri-krishna, the author of the Ddya-krama-mngraha, who is 
the recorder, if not the inventor, of the error. 

At the close of the section Jagau-nath recites ns the recapitu- 
lation of Missr a series of heirs, in which, contrary to the Gth proof 
of Vaula-ndth Missr, the daughter’s son is mentioned next before 
the coguate kin. 

The difference is that Ram Joy, more correctly construing the 
word as used in the text, places the daughter’s son before all the kin, 
but after the parents. 

Vdchaspati Mism\ comparatively, is a modern Mithila writer, 
and however respected he may be for his learning, his authority 
for the exclusion or degradation of the daughter’s sou cannot avail 
against the many strong texts of Munis, decisive of his right, aud 
the concurring opinions of expounders including writers of Mithila. 
In his initial verses he (Vdchaspaii Missr) professes to compile 
his work after attentive consideration of the Kalpa-tai~u, Vivdda- 
Ratnakara, and other works, yet ( according to what seems to be 
the most approved reading of his work,) contrary to the authority 
of these works he passes by the daughter’s son without any expla- 
nation or discussion. In placing the mother next to the daughter, 
he cites decisive texts in favour of the daughter’s son, which he 
admits do not regard the son of an appointed daughter. Next to 
the mother he locates the father, and he then proceeds to say, that 
the right of the brother is also on account of tbe prose text of 
Vishnu. In his recapitulation, (according to what seems tbe most 
approved reading,) he has also omitted the daughter’s son. It 
seems, therefore, that Vdchaspati Missr has omitted the daughter's 
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son from the series of heirs,* but in a mode which exposes him to 
the imputation of ambiguity and inconsistency. 

The two appellants origiually sued jointly as possessing equal 
rights. The appellant Surja Kumari did not oppose the claim of 
her nephew, but on the contrary continued to acquiesce in it. 
Therefore, although the equality of their rights has been adjudged, 
under such circumstances the judgment has not the virtue of a 
precedent applicable to any future litigation between a daughter 
and a daughter’s son in regard to the estate of the father of the 
oue, and the maternal grandfather of the other.f 

Sel. R. S. D. A. VoL VI, p. 142 et seq. (New Ed. pp. 168 — 179). 

A daughter’s son is one of the nearer sapindas, and in the 
lines of heirs before a brother’s son, according to Hindi! law. — 
K)ishnamma v. Papa. — Mad. H. C. R. Vol. IV, p. 234. 

According to Hindi! law current at Benares, the daughters’ 
sons inherit in default of qualified daughters, aud that, if there be 
sons of more than oue daughter, they take per capita, aud not 
per stirpes. The widow of the deceased was incompetent to modify 
the term of the original transaction injuriously to the reversioners. 

The plaintiff is equitably eutitled to recover the profits of the 
share adjudged to him, from which he has been unjustly excluded in 
consequence of his grandmother’s illegal proceedings. — llam Sur- 

vxith Panday aud others v. Basdeo Singh. — Agra Rep. Vol. II, 
a c. p. 1C3. 


Admitted Legal Opinions. 

A mao cannot claim liis maternal grandfather's property while his mother is living. 

Q. A person brought an action, claiming his maternal grand- 
father's property, while his mother was living, aud there was a 
possibility of her bearing more children. In this case, was the 
grandson eutitled to a judgment for the property ? 

jR. The plaintiff’s mother has exclusive right to the property 

• See the footnote in page .454 

t A daughter's son cauuot succeed simultaneously with a daughter, or so long as 
a qualified daughter exists. 
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claimed ; consequently, the plaintiff cannot be considered iu the 
light of an heir to the deceased, so long as his mother survives. 

Zillah 24-Perguunahs. — Macu. H. L. Vol. II, Chap. I, See. iii. 
Case 15. 


Where tho family i« separated, the daughter's son takes the estate, to- the exclusion of 
the uucle ami uucle’a son. 

Q. A person of the kayustha or cait class, was survived by 
bis three sons A, B, and C, who took possession of their father’s 
estate : subsequently the eldest son (A) died, leaving a son who was 
in the eujoyrnent of his father’s share ; and then tite second son 
(B) died, leaving a son. The third son (C) is still living. The son 
of the eldest son died, leaving a daughter and her two sons. These 
two grandsons claim one-third of the estate, being their maternal 
grandfather’s legal share, but their mother is still Irving. Under 
these circumstances, supposing the eldest brother’s son to have en- 
joyed the property without having come to any division of it with 
his two uncles, ou the death of such eldest brother’s son, will bis 
property devolve on his uncle C, on his other uncle’s (B’s) son, or 
on his own daughter, or on his daughter’s sons whose mother still 
survives? Supposing the property to have been divided, and that 
they lived apart, iu this case, should that portion which the eldest 
brother’s son possessed, dcvolvo on his daughter or daughter’s sons, 
or on any, and what other person f and generally, whether the eldest 
brother’s son lived together or apart from bis uncles, and died leav- 
ing the individuals above specified. What is the law as to their re- 
spective rights of succession ? 

R. The order of the heirs of a separated and not reunited 
individual is thus laid down by Ydjnyavalkya: “The wife and the 
daughters also, both parents, brothers, &c. This rule extends to 
all persons aud classes.”* 

By the import of the particle “ also,” the daughter's son suc- 
ceeds to the estate, on failure of daughters. “ If a man leave neither 
son, nor son’s son, nor wife, nor ( female) issue, the daughter’s son 
shall take his wealth. For, in regard to the obsequies of ancestors, 
daughters’ sons are considered as sons’ sons.” 


• It would have been vice vend according to the law of Beuareu, had the family been 
joiut aud undivided.— Note by Sir W. Macuaghteu. 
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The estate of a person deceased who was separated from his 
co-parceners, and not re-united with them, first goes to his widow ; 
in default of her, to the daughter, as Kdtydyana says : " Let the 
widow succeed to her husband’s wealth provided she be chaste ; and, 
in default of her, Jet the daughter inherit, if unmarried.’' 

Ou failure of these heirs, the mother takes the inheritance ; in 
default of her, the father is successor ; the uterine brother takes the 
heritage at the father’s death ; in default of a brother of the whole 
blood, the half-brother becomes heir. 

Menu : — “ Of a son dying childless, and leaving no widovj, the 
father and mother shall take the estate : and the mother also being 
dead, the paternal grandfather and grandmother shall take the 
heritage, on failure of brothers and nephews.'’ 

To the nearest kinsman [sapinda) the inheritance next belongs. 
Among the sapindas, he who is nearest is entitled to succes- 
sion, and he who is remote is excluded by the nearest : such is the 
meaning of the text. 

Accordingly, Vrihaapati says : " Where many claim the inhe- 
ritance of a childless man, either paternal or maternal, of more 
distant kinsmen, he who is the nearest shall take the estate.” 

According to the preceding passages of Menu, Vishnu, Vrihaa- 
pati, Kdty&yana and Yeijnyavallcya, it is determined, that sup- 
posing the eldest brother’s son to have separated from his uncles, 
and not to have been re-uuited, his estate will go first to his daughter, 
and, in default of her, his grandsons in the female line will take the 
inheritance ; but, if the property was held in joint tenancy, or if 
he, after separation, became re-united with his paternal relations, 
then his properly would devolve on his uncle and uncle’s sou, be- 
cause they are his sagotras and sapindaa. 

This opiuiou is conformable to the Mitdlcshard and Vyavahara- 
Mayukha. 

Bareilly Court of Appeal — Macn. H. L. Vol. II, Chap. 1, 
etc. ii, case 13. 
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SECTION IV. 

RELATIVE TO PARENTS. 

The mother succeeds in preference to the sister, in default of 
sons, widow, and daughter. The mother thus inheriting to the son, 
the inheritance will descend after her death to hit, and not to her, 
particular heirs, and she cannot alien, during her life, to their pre- 
judice. — Rama-Swami Modeliar v. Vallatha. — The 2nd of August 
1813. Strange’s Notes of cases, Vol. II, p. 211. — Mori, Dig. Vol. 1, 
page 322. Norton’s Leading Cases, Part II, p. 557. 

Madras H. C. A.* — The 8th of June 1865. 

P. Bachirajo, Appellant, 
versus 

V. Venkatapadu, Respondent. 

According to HindA law a mother inheriting from her son has not an absolute property 
in the estate, but merely a life interest, without power of alienation. 

This was a special appeal from the decision of C. Collett the 
Civil Judge of Vizagapatam. 

Judgment : — The facts of this case and the questions at issue 
in it have been so clearly set out by the Civil J udge that it is not 
necessary that we should recapitulate them. 

The case comes before us now on special appeal mainly upon 
two grounds : first that Kamama having entered upon the property 
in succession to her deceased son took it absolutely and with unfet- 
tered power of alienation j second, that there was no evidence of 
fraud in the transfer made by Kamama to defendant of the property 
which forms the subject of the claim. 

The general doctrine in Hindh law in regard to the succession 
of property other than her peculiar property which has devolved on 
a woman is that those succeed her who would have been heirs in her 
default, or that her estate is an estate interposed for life between 
that of the last absolute proprietor and his next heir. 

The Mit^kshard, however, the guide to the laws of Southern 
India, enunciates the peculiar doctrine that property which de- 
volves on a woman by inheritance is classed with Stri-dhana . ; the 
effect of the doctrine being of course to give her absolute property 
in it and to change the line of descent.f 

* Promt : Frere and Innea. J. J. 

t Not so : see Widow's Succession in Part I, the Principle* of Hindu Law. 
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In Sir Thomas Strange's Hindfi Law, Edition of 1S25, pages 
1C5 and 16G, he points to the distinction between the Bengal law, 
and that of Southern India in this respect.* 

Sir Thomas Strange says : — “ Had the property been the mother’s 
in the Hindu sense of womau’s property, it would descend on her 
death to her daughters, but having been inherited by her from her 
sou, it passes according to the law, as practised in Bengal, not to her 
heirs, but to his. According to the Mit&kshard which is followed in 
this respect by other authorities in the Southern India, so vested it 
classes as stri-dhana and descends accordingly under the rules of 
inheritance for the property of that description to her daughters 
and not to her sons ; but according to the doctrine of the Smriti- 
Cliandrikd the right of inheritance is vested in different persons, 
as it was acquired before or after coverture. 

The passage in the Mit&kshard to which reference is here 
made is as follows : — “ That which was given by the father, by the 
mother, by the husband, or by a brother ; and that which was pre- 
sented (to the bride) by the maternal uncles and the rest (as pater- 
nal uncles, maternal aunts &c.,) at the time of the wedding before 
the nuptial fire, and a gift on a second marriage, or gratuity on 
account of supercession, as will be subsequently explained, and also 
property which she may have acquired by inheritance, purchase, 
partition, seizure or finding, are denominated by Manu and the rest 
‘ woman’s property’ (Chapter II, Section 11, para. 2).” A reference 
to the passage of Manu alluded to shows, however, that that source 
of all Hindd law has not especially included property inherited 
among the classes iuto which he divides the stri-dhanam. 

The passage runs thus : — “ What was given before the nup- 
tial fire, what was given before the bridal procession, what was given 
in token of love, and what was received from a brother, a mother 
or a father, are considered as the six-fold separate property of a 
married woman.’’ Chapter IX, Shloka 194. 

In para. 4, Section xi, of Chapter II, of the Mit£kshar£ it is 
explained that, when Man u speaks of the six-fold property of a 
woman the intention is not to restrict the meaning to property of a 

* Only part of this passage is found in Mayne’a edition, page 144, where the practice 
of the Bengal School ia stated, hut the distinction taken by Sir Thamat Strawjc between 
it ami the School of Southern India is ( probably by accideut) omitted. 
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denomination unquestionably falling witbin the six classes which 
he has enumerated, but is merely by way of declaring that there 
was no less than six kinds of such property, while there might be 
many more. And this view of the author is supported by the pas- 
sage in Manu immediately following that just quoted. It is as 
follows : — “ What she received after marriage from the family of 
her husband, or what her affectionate lord may have given her, 
shall be inherited, even if she die in his life-time, by her children.'* 
(Manu Chapter IX, 195.) 

There is, however, no allusion in Manu to the doctrine of the 
Mit&ksliarA, that property devolving on a woman by inheritance is 
Stri-dhanam. 

And it is remarkable that while the MitAksbarA in paras 5, 6 
and 7 of Section xi, Chapter II, enlarges upon the legal proposition 
laid down in para 2, and quotes authorities in support of those parts 
of it which relate to gifts to a woman before or after marriage from 
her kindred and from her husband’s family, no illustration whatever 
is given of the bare declaration that property acquired by inheri- 
tance also comes under the head of Stri-dhanam. In the Digest of 
Jagan-natha, in the Chapter on woman’s property (Book V, Chapter 
IX) no allusion whatever is made to the doctrine, nor among the 
multitudes of other authorities quoted is this passage of the Alitak- 
shard even so much as referred to. 

The law as to the estate which a Hindu widow has in property 
devolving on her on the death of her husband without male issue has 
been long ago well settled, and unless there were some more clear 
exposition of the law than the above passage from the Mitdkshard, 
or the authority of decided cases showing that the estate held by a 
mother in property which has devolved on her from her son whoso 
wife has predeceased him and who has no issue, is larger and stauds 
upon a different footing from that of the widow, we should hesitate 
to say that it was so. The cases in this precedency in which this 
point has been directly decided must have been exceedingly rare, as 
none is to be found in the reports. We may refer, however, to the case 
of Doe on the demise of Rama-sami Moodaliar v. Vallata, reported 
page 211, Vol. II. of Sir Thomas Strange’s notes of cases decided 
in the Madras Supreme Court.* This case was decided in 1813 

* A nit page 462. 
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while Sir Thomas Strange was Chief-Justice, and tlic point in 
question was therein considered. In the judgment the following 
passage occurs : — “ It seemed settled indeed that, the mother thus 
inheriting to her son, the inheritance would descend after her death 
to his, and not to her, peculiar heirs ; and that she could not alien 
during her life to their prejudice.” This was not the point directly 
in question in the suit, and the Digest of Jagan-natha, and not the 
Mitakshard, is quoted in support of the opinion thus thrown out; 
but that the Chief Justice had the Mit&kshara before him at the 
time aud had access to the passage containing the opposite doctrine 
is evident from the judgment itself and the foot notes to it in which 
the Mitdkshard is several times quoted in support of other positions. 

Wo . think, therefore, that this is an indication of the opinion 
Sir Thomas Strango had arrived at as to what the practice of the 
law upon this point was in the Madras Presidency, and that his 
view was that, however anthoritative the teaching of the Mitdkshara 
and text-books of the same school might iu general be, they were 
not to be followed in this particular point. 

Among the cases quoted in Morley’s Digest under title “ Inheri- 
tance,” sub-title “ Parents,” not a single instance is given of the 
doctrine of the Mitdkshard upon this point having been followed, 
though the question must frequently have been raised at Benares 
and other parts of India where what is called the Benares School 
prevails, the great authority of which is the Mitdkshard. In the 
absence therefore of any distinct authority in support of the doctrine 
of the Mitdksliard, which, not having been illustrated or explained, 
leaves us iu doubt whether the author attached as wide a meaning 
to the words “ acquired by inheritance" as they naturally admit of, 
we think that the law upon this subject of the Madras Presidency 
follows the general rule of Hindfi law ; that property so devolved 
is not 8tri-dhanam, and does not follow the law of succession peculiar 
to property of that kind. It follows, then, that the mother inherit- 
ing to her son has not an absolute property in the estate, but takes 
merely for life and has no power of alienation. 

We, therefore, affirm the judgment below and dismiss the ap- 
peal with costs* — Mad. H. C. Rep. Vol. II, p. 402. 


* “ This,” nays Sir John Norton, “ may be regarded as the Leading caso on this point 
in Madras." — See Norton’s Leading Caaca, l’art II, p. 657. 

Vol. II. 69 
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Calcutta, S. D. A . — The 22 nd of March 1847. 

Present : 

R, H. Rattray, A. Dick and W. B. Jackson, Judges. 

Rughoobub Suhae, versus Mussummat Tulasee Konwub, 
and others. 

It is admitted, that the ancestral property inherited by the 
brothers Bhowanee and Byjnath was divided between them in 1788; 
and with reference to this, appellant argues, that the mother of 
(Byjnath’s son) Nursingh was his (her son’s) heir; and that the 
property having thus passed into her hands by inheritance, would 
descend to her heirs, and not revert to her husband’s, on her demise. 
Respondents maintain, that the mother of Nursingh never had 
more than a life-interest in the estate ; but that, as long as she 
lived, that life-interest barred any claim on their part, and conse- 
quently the statute of limitation had in no wise been infringed by 
them. 

The Court assume that the mother of Nursingh succeeded to 
the property, in her own right, on his death : it remains to be deter- 
mined whether her succession to it was as etri-dhun (or woman’s 
own property), or merely as holding a life-interest in it. In either 
case the statute of limitation has no application to the suit. 

The respondents' vakeel refers to pp. 25 and 26 of Maenagbtens 
Hindu law (of inheritance) to show, that the heirs of the son would 
succeed on the death of the mother, not the mother's heirs ; and 
cites the case of Mussummat Bijyah Debbea. — Sudder Dewanny 
Adawlut Reports, Vol. I, pp. 162 — 164. 

We are of opinion that with reference to the authorities and 
facts before us, we do not entertain any doubt of the right of the 
heirs of Nursingh to succeed to the estate contested in preference 
to those of his mother, the widow of his father Byjnath Sahoo — 
S. D. A. R., for 1847, p. 87. 

A Hindti inhabitant of Bombay, entitled to separately acquired 
movable and immovable property, died leaving a widow, an infant 
son, three daughters and a brother. The son died in infancy a nd 
without having married. 
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Held, on demurrer, that the widow, as mother of the son, in- 
herits his property, as to the movables absolutely and as to the im- 
movables for life ; with remainder to the sisters of the son as his 
heirs absolutely. 

The word " parents” in the order of succession, as laid down 
in the MitAksharA, includes father and mother, and in like manner 
"brethren" includes sisters as well as brothers.* — Vinayalc Anund- 
ra v and others v. Lakshmi-bai and others. — Bombay H. C. Rep. 
Vol. I, p. 117. 


Bombay, H. C. — The 6th of October 1869. 

NajrsAppA LingAppA, et al, Appellants, 

SankhA-rAm Krishna, Respondent. 

field that in a separated family a Hindu mother succeeding to her son's immovable 
property takes in it the same estate as a Hindi! widow takes in the immovable 
property of her husband dying without male issue. 

A Hindu died leaving by his first wife, who predeceased him, three sons, from 
whom he had separated, his second wife and a minor son by the latter. The minor 
son died in infancy. 

Jltld that the mother sucooodod to the immovable property of hor minor sod, but 
took only a life-interest in it. 

Gibs, J.: — The question for us to decide in the present case is 
what right has a widow over the property which she inherits from 
her minor son, who, with herself, is a member of a divided family. 
Mr. Bhairava-nath points out to the MitAksharA as alluded to in the 
judgment of Mr. Forbes in Nalvai-ram Atma-ram v. Nund-lciahor 
Shiv-narayanf in which the following passage occurs in describing 
a woman’s etri-dhun : — “ Also property which she may have acquired 
by inheritance and argues that there is no limitation as to the 
person from whom the inheritance is derived ; that, therefore, whether 
a woman inherits from her own family, or from the family of her 


• This is the special doctrine of the Mahrntta school or the Bombay Presidency, ac- 
cording to which a sister is heir to her brother who dies leaving no heir as far as his 
grand-mother, whereas according to the other schools a sister is no heir at all. This will 
be known from the main book and also from the Privy Council judgment by which tho 
above decision ia affirmed and which is hereafter given. 

+ Ante page 428. 


s 
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husband, such inherited property equally comes under the head 
of stri-dhun ; and that the case just quoted as well as the case of 
Kullammal v. Kvppu Pillai shows that a woman can dispose of 
such property absolutely. Before noticing the arguments of the 
other side, we remark that the question of a woman’s stri-dhun 
going to her own heirs, and not to those of her husband, may be 
taken to have been authoritatively settled in this Court by the case 
quoted,* and the entire questiou before the Court turns ou whether 
the son’s property, when inherited by the mother, becomes part of 
her stri-dhun, or not. In the case of Jamryat-ram v. Bai Jamnaf 
the judgment of Sir Joseph Arnould, Acting C. J., pointed out that 
the property acquired by inheritance, and which in consequence 
becomes part of the widow’s stri-dhun can only consist of property 
inherited by her from members of her own family. This view has 
been questioned by the learned editors of the Digest of Hiudu law, 
Messrs. West and Buhler but whether their criticism is correct 
or not§, the decision which has been followed on several occasions is 
binding upon this Court as a precedent. Were it otherwise, we are 
of opinion that the very able argument for the respondent and the 
authorities cited have distinctly shown that the rule under which a 
widow succeeds to her son’s separated property is the same under 
which she succeeds to her husband’s in a divided family. || Now 
the interest of a widow in her deceased husband’s estate (he being 
a member of a divided Hindu family) has been authoritatively settled 
by this Court to consist of a life-interest only in immovables, while 
movables are taken absolutely : Vin&yak v. Lakshmi-baPu and Dev- 
kurvar-bai’s case.** We do not consider that Mr. Bbairava-nath 
has in any way met this argument, and in holding, a3 we do in the 
present case, we are only following the latest rulings of the High 
Courts of the two other presidencies. ft We consider therefore that 

* Naval-ram Atma-ram v. Nund-kisbor Shiv-narain, I. Bom. H. C. Rep. 209. Sec 
ante page 428, 

| 2 Bom. H. C. Rep. 10. Ante p. 432. 

J Introduction, page 65. 

§ Certainly it is correct, and, in strict accordance with the Hindu law. 

Ii Mitakshai ti Chap. 11, Sect, i, paras. 1 and 2 ; Mayukha Chap. IV, Sect, viii, paras. 1 
and 2 ; S token’ 11. L. !>., pp. 83, 8 1 and 427. 

H 1 Bom. if. C. liep. p. 117. Ante p. 467* 

** 1 Born. H. C. Rop. p. 180. Ante p. 420. 

ft 3 Cal. W. Rep. p. 140. Rost, p. 409.— 8 Mad. ii. C. Rup. p. 312. (To be found 
in the Chapter ou struthun.) 

Both these cases scum to be inapplicable here. 
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Radha-bai has, in the estate inherited from her minor son, taken 
only a similar interest to that which she would have taken had the 
estate come to her direct from her deceased husband, viz., a life- 
interest in the immovable property. We agree, therefore, in the 
decision arrived at by the Lower Court. — Bom. H. C. Rep. Vol. VI, 
page 215. 


Calcutta H. C.—The 17 th of July 1805. 

Present : 

The Hon’ble H. V. Bayley and E. Jackson, Judges. 

PUNCH ANUND Ojhaii and others, (Defendants,) Appellants, 

versus 

Lalshan Misseu and others, (Plaintiffs,) Respondents. 

According to the Mitdkshard and the Vivdda-ch intd m ani all property that a woman 
inherits does not thereby become ttri-dhun so as, after her death, to descend to her 
heirs. Immovable property which, in default of other intervening heirs, has been 
inherited by a mother from her son, descends on the mother’s death not to her heirs, 
but to the heirs of the son from whom the mother inherited it. 

The point raised on this appeal is whether landed estate which, 
in default of other intervening heirs, has been inherited by a mother 
from her son, descends on the mother’s death to her heirs, or whether 
it descends to the heirs of the son from whom the mother inherited 
it. There is no question as to the law which prevails in Bengal. 
It is admitted that the son’s heirs will inherit in Bengal, and that 
the mother possesses only a life-interest in the son's estate similar 
to the interest possessed in her deceased husband’s estate by a 
widow. But it is said that the MitliiM and Mit&ksharii laws differ 
from that prevalent in Bengal upon this point ; and that according 
to those laws, the estate inherited by a widow from her husband 
and by a mother from her son, thereby becomes her stri-dhun ; and 
that the heirs, after the widow’s or the mother’s death, are the 
widow’s or mother’s heirs, and not the heirs of the husband or of 
the son. 

Baboo Dwarka Nath Mitter, who contends for this view of the 
law, supports it by the SJi t a k shan't, Chapter on stri-dhun, pp. 3C5 
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to 367, Colebrooke’s Edition, and by Baboo Prosunno Coomar 
Tagore’s translation of the Vivdda-chintdmani, in which the au- 
thor of that work gives a table of succession according to the Mil&k- 
shariL 

The eleventh Chapter of the Mit&kshariL details the different 
sorts of property which come under the denomination of etri-dhun, 
or the separate property of a woman. The first Section details it to 
consist of all gifts made to a woman by her father, mother, husband, 
or brother, or received by her at her marriage, or on her husband’s 
second marriage, or any other separate acquisition. The second 
Section repeats this definition, and, instead of the words “ separate 
acquisition,” it adds also “ property which she may have acquired by 
inheritance, purchase, partition, seizure, or finding, are woman's 
property." The third Section lays down that the term woman’s 
property conforms in its import with its etymology, and is not tech- 
nical : for, if the literal sense be admissible, a technical acceptation 
is improper. The fourth Section goes on to say that the enumera- 
tion of the different sorts of woman’s property, as above given, is 
not intended as a restriction of a greater number, but a denial of 
a less. Baboo Dwarka Nath Mitter especially relies upon these 
passages as proving that all estate which devolves upon a mother 
or widow, even by inheritance, thereby becomes etri-dhun according 
to this law, and he further points to the eighth Section as proving 
that, after the death of the mother or the widow, her heirs take it 
“Her kinsmen take it, if she die without issue.” Subsequent 
Sections lay down who her kinsmen are. In the Vivdda-chintd- 
to ani, Chapter on the table of succession prepared by the trans- 
lator, Baboo Prosunno Coomar Tagore, in the 12th Buie, the 
following is laid down:— “Any property which a woman inherits 
is her stri-dhun, that is, peculiar property. Hence any property of 
her husband which she inherits shall, on her death, be received by 
the heirs of her peculiar property. But such property cannot, ac- 
cording to the Smritisdra, be her etri-dhun. Hence the heirs of 
her husband shall receive it. If the mother die after inheriting 
her son’s property, such property becomes her stri-dhun. Hence 
the heirs of her peculiar property get it.” 

It would appear, then, that the above-named translator of the 
Vivada-chi nlumani would make a distinction between the pro- 
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perty which is inherited by a widow, and the property which is 
inherited by the mother. At least it is not quite clear from the 
twelfth paragraph above quoted, whether he rejects the rule as laid 
down in the Smriti-sura or not. This work is one of those works 
upon which he relies as laying down the law of succession ; and he 
points out what is the rule as laid down in that work. It may be, 
however, that the translator, Baboo Prosunno Coomar Tagore, 
merely mentions it as a discrepancy, and adopts the general rule as 
Baboo Dwarka Nath Mitter contends for it. 

We must, however, decide the question before us on the law 
as laid down in the MitdksharA and in the Vivada-chintamani. 
The opinion of Baboo Prosunno Coomar will be well considered ; 
but, if it is contrary to the text, we must reject it. It seems to be 
quite clear, from the fact that there is a distinct Chapter in the 
law on the woman’s separate property, that there is some distinction 
between the different sorts of property obtained by women. There 
is certain property denominated specially stri-dhun regarding the 
inheritance to which a different rule of succession prevails from that 
which prevails as regards other property. It is quite clear that the 
different rule of succession is laid down, not because the woman 
was the last owner, but because the property is of a special descrip- 
tion, and the special description of property is very carefully enu- 
merated. 

We think the text clearly confines stri-dhun to bo some sort of 
special separate property. 

The property of her husband or her sod, to which a woman may 
succeed as heir for her life-time, is nowhere laid down in the text 
as thereby becoming stri-dhun. If the law of the Mitdkshard on 
this point was so different from that prevalent in Bengal, as is con- 
tended, the commentators would have distinctly laid down the 
discrepancy. As a general rule, the laws may bo considered to 
correspond, although there are certain special points on which they 
differ. These points are wellknown ; and if it is the case that, on 
a property devolving on a woman, the Mitakshard law at once 
changes the whole order of succession, surely there would have been 
some precedents to that effect in the law books. The rule laid down 
in Section 3 of the Chapter on stri-dhun in the Mit&kshaiA, that the 
words “ woman’s property’' are not to be used in a technical sense, 
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probably means that whatever estate really becomes tlic woman’s 
property, so that she may act with it as sho likes, may be considered 
stri-dhun, but not that any property which, at any time comes into 
a woman's hands, even the family property in which she is allowed 
only a life-interest is also stri-dhun. If this was the law, it would 
have been clearly and distinctly expressed, and there would have 
been no necessity for the description of the different sorts of woman’s 
property which the law lays down. 

The text of the Vivdda-chintdmani is as clear upon the sub- 
ject as the text of the Mitakshard. There are several pages to 
show what special sorts of property are woman’s separate property 
or stri-dhun. It is nowhere laid down that all property which a 
woman inherits thereby becomes stri-dhun, and after her death is to 
be inherited by her heirs. The opinion of fiaboo Prosunno Coomar 
Tagore is, therefore, we think, not supported by the text of either 
the Uitdkshard or of the Vivdda-chintdmani; and the contention 
of Baboo Dwarka Nath Mitter must, we think, be rejected as con- 
trary to law and precedent. 

The special appeal is dismissed with costs. — S. W. R. Vol. Ill, 
page 140. 

A step-mother cannot take by inheritance from her step-son.— 
Lalla Jotee Lall, v. Doranee Rower. — Sutherland’s Full Bench Re- 
ports for 18G2-4, p. 173. Vide 2 Nort., p. 537. Cowel’s Digest, 718. 

Held that the father of a donee under a Rrishnarpan inherits 
the property to the exclusion of the family of the douor. — Kasce- 
ram, Kripa-ram v. Mt. Ichha. — Borr. Rep. Vol. II, p. 502. (Mori. 
Dig. Vol. I, p. 321.) 
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SECTION V . 


RELATIVE TO BROTHERS, THEIR SONS AND SONS’ SONS. 

By the Law as current in Mithila, a childless widow will not 
succeed to her husband’s share of joint undivided estate if he have 
any brothers him surviving ; they, and not the widow, succeeding to 
his share . — Baboo Runject Singh v. Baboo Obhye Naraen Singh. 
Sel. S. D. A. Rep. Vol. II, p. 245 (New Ed. p. 315). 

See also Musmmmat Joraon Koonwur v. Chowdhree Doosht 
Dovmn Singh and others. — Ibid. Vol, VII, p. 26. See ante, p. 231. 

A Hindu dying leaving a brother and a widow, but no children, 
the undivided cstato is inherited by the brother, and the widow 
is entitled to maiutenance only. — Govind-das Doollub-das v. Muha- 
lukskmee. — Borr. Rep. Vol. I, p. 241. 

Tho same point was decided in Rungama v. Atchumma and 
others. — Mad. S. D. A. Dec. Vol. I, p. 521. 

Where there are two sons of a common ancestor succeeding 
to ancestral property, and one of those sons dies without male issue, 
the surviving son, and not the deceased’s widow or daughter, is 
entitled to tho succession. — Siva-geana Pungoothy Vencata Let- 
choomy Nachiar aud another v. Aundy Letchoomy Animal and 
others. — Mad. Dec. Vol. I, p. 485. (Mor. Dig. Vol. I, p. 324.) 

Where a person acquires wealth cither at home or abroad, 
by his own exertion, and dies without separating, his brother inherits 
the property to the exclusion of tho widow and mother . — Alan 
Bacc v. Krishnee Baee. — Borr. Rep. Vol. II, p. 124. 

Two brothers possessed of an undivided estate in Mithila, 
and dying leaving a widow, a daughter, and daughter’s sons, the 
surviving brother succeeds to his share, to the exclusion of his 
brother’s widow and issue . — Pokli Naraen and others v. Mussum- 
m at Secsphool. — Sel. S. D. A. Rep. Vol. Ill, p. 114. 

Illegitimate sons of a Shudra succeeding to their father, living 
and dying undivided, succeed to each other.— Vencata-ram v. Ven- 
Vol. II. 60 
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cata Luchema UUam and another. — Stra. H. L Vol. II, p. 304. 
Mori. Dig. Vol. I, p. 323. 

Illegitimate brothers living in a state of onion, succeed to 
one another . — Mynee Boyee v. Ootoo-ram . — 8 Moore’s I. A. p. 400, 
(Hughes’ children’s case) where the question was reviewed. It eame 
on subsequently before the Madras High Court; (2 Mad. II. Ct. R. 
p. 196.) After holding that they were not barred from considering 
the question by the decision of the Privy Council, the Court deter- 
mined that the brothers inherited to each other, and to their mother. 
Norton’s Leading Cases, Part II, p. 568. 

The whole or uterine brother has, under Hindu Law, a better 
claim to succession than a half-brother. — Beer-chunder Joobraj 
v. Neel-kishen Thakoor. — S. W. R. Vol. I, p. 177. 

The half-brothers of a Hindu deceased were held to be entitled 
to his share of undivided property, excluding from inheritance his 
widow and daughters. — Man-koonwar v. Bhugoo. — Borr. Rep. 
Vol. II, page 139. (1 Mori. Dig. page 325). 

According to the Mit&ksharA law a step-brother inherits after 
the widows if he survives them, otherwise a uterine brother’s son suc- 
ceeds. — Burin m Dev Roy v. Punckoo Roy. — S. W. Rep. VoL II, 
page 123. 

It is not optional with a minor to sue either in his own name 
or through the intervention of a guardian : he must be represented 
by a legally constituted guardian. 

A member of a joint Hindi! family is precluded from maintain- 
ing a suit for the specific share which would devolve upon him on 
partition. 

Separate appropriation of profits would, in some cases, be very 
good evidence of a tacit agreement amongst the members of a joint 
Hindu family, to hold their property according to their separate 
shares. * 

A debt contracted by a father is binding upon the son, unless 
it is of such a nature that he can, under the provisions of the Hindi! 
law, repudiate it. 

Where two uterine brothers and a half brother are members 
of a joint Hindi! family, and one of the two former dies, the brother 
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of the half-blood is not entitled to receive any thing out of the 
share of the deceased. — Clieyt Narain Singh (one of the defend- 
ants) appellants v. Bunwaree Singh (plaintiff; and another, respon- 
dents. — S. W. R Vol. XXIII, p. 395. 

The sons of a brother are heirs ( on failure of the wife, 
daughter, her son, parents, or a brother) of a man dying separated 
without male issue. — Pran Shunkur and another v. Pran Koonvmr. 
Borr. Rep. Vol. I, p. 427. ( 1 Mori. Dig. p. 3£4). 

Two brothers living undivided and dying, one leaving a widow, 
and the other a widow and a son, the son succeeds to his uncle’s 
estate, to the exclusion of his widow. — Mussummat Goolab v. Mus- 
8ummat Phool. — Ibid. p. 154. 

Under the Mit£kshard a nephew succeeds not as the heir of his 
father, but as the direct heir of his uncle. — Brojo Mohun Thakoor 
v. G entree Persad Chowdhooi % y.—S. W. R. Vol. XV, c. r. p. 70. 

S, died leaving three sons and ancestral property, of which K, 
one of S’s sons, took a third share. Ou the death of another of 
S’s sons without issue, K’s original share was increased by his 
deceased brother’s share, — Held that according to the Mit&kshard 
law, one of K’s sons was entitled, during K's life-time to bring 
a suit to assert his right in the share of K, inherited from his 
deceased brother, such share being ancestral property. — Gungoo 
Mull v. Bunsee-dhur, 1, G N. W. R. p. 79. 

A second cousin excludes a third. — Maha-bcer Persad and 
others v. Ram Shum. — Agra Rep. Vol. Ill, a. c. p. 6. 

Calcutta, H. C. — The 15 th of August, 1866. 

Present : 

The Hon’ble H. V. Bayley and E. Jack S0D) Judges. 

Kureem Chund Gurain (plaintiff) Appellant, 
versus 

Oodung Gurian (Defendant) Respondent. 

Under the Mitdkshar£ system of Hindd Law, in default of all heirs, a brother’s grand- 
son can succeed. 

Jackson, J. — The question raised in this appeal is whether, 
under the Mitaksliara system of Hindu Law, a brother’s grandson 
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can succeed to the estate of a deceased poison. The Judge of 
Patna has held that lie is not included among the heirs, aud has on 
this ground dismissed his claim to inherit his granduncle’s estate. 

In support of this view of the law, the cases of Government 
versus Gridharee Lai Roy, page 13, Weekly Reporter, Volume IV, 
and of Mussummat Soua Daeo versus Bisumbhur Sahoo, pages 
168 and 169, Legal Remembrancer, Volume I, have been specially 
pointed out to us as following former precedents, and distinctly 
ruling that the enumeration of heirs as laid down in the standard 
authority on the Law, viz., the translation of the Commentary on 
that Law by Sir H. Colebrooke, is an exhaustive enumeration ; and 
it has been next pointed out that in no portion of that Law is the 
brother’s grandson anywhere mentioned as an heir. In Chapter 
2, Section 4, verse 1, brothers are mentioned; and in verse 7, 
brother's sons are mentioned, but brother’s grandsons are not 
alluded to. Again, in Sectiou 5, verse 1, it is laid down that, “ if 
there be not brother’s sons, gentiles share the estate ; ” and this 
Section goes on to enumerate who the gentiles are, viz., first the Sa- 
pindas, or kindred connected by funeral oblations, such as the pater- 
ual grandmother, the paternal grandfather, the uncles and their 
sons, and, on failure of that line, the paternal great-grandmother, 
great-grandfather, his sons, and their issues inherit. And in the 
next verse, it is laid down that, if there be none such, the succes- 
sion devolves on Sumanodakas, or kindred connected by libations 
of water, and goes on to point out that Sapindas cease with the 
seventh person, while the Sam&nodakas extend to the fourteenth 
degree. In the next Chapter again, cognates are declared to be 
heirs on failure of Sapindas and Sam&nodakas, and those cognates 
are specially enumerated. Acting upon the rule that, when the 
particular relation is not specially enumerated as one of the heirs, 
he is excluded from inheritance, a sister’s son was excluded in the 
decisions above quoted ; and on the same ground, in the case of 
Ilias Koonwar versus Agund Roy ( Select Reports, Sudder Dewanny 
Adawlut, Volume III, page 37 ) a brother’s daughter’s sou was 
excluded. 

On the other hand, it was shewn, for the appellant, that the 
right of a brother’s grandson to succeed to an estate under the 
Mit&kshar& Law as a supinda was virtually upheld both in the 
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Sadder Dewanny Adawlut and by the Lords of Her Majesty's Privy 
Council in the case of Gunga Dutt Jlia, and on his death, Rutcbepat 
Dutt Jha versus Rajendro Narain Roy and others, reported at 
page 11, VoL II, Sudder Dewanny Adawlut Select Reports; and 
at pages 132 to 168, Volume II, Moore’s Indian Appeals for 1839. 
In that case the right of a descendant in the paternal line in tlio 
sixth degree to succeed as a sapinda was held to be preferential 
to the right of a cognate. It is admitted that this case was governed 
by the Mithila Law, and it is urged for respondent that there is 
some distinction on this point between the Mitakshard and M ithila 
Laws. As respects the commentary on the MitAkshard Law, the 
passages above alluded to as having been quoted by the opposite 
side are referred to as clearly shewing that all the different heirs 
are not enumerated, and that there are heirs which are not there 
enumerated. 

The learned Judge Mr. H. B. Harrington, in the course of his 
elaborate opinion on the Hindfi Law quoted at page 156 of the deci- 
sion of Her Majesty’s Privy Council in the case of Gunga Dutt 
Jha, laid down “ that the term ‘ puttra or sou, in the MitdksharA, and 
its Commentary the Subodhini, is frequently used as a generic term 
for male issue or descendant, and must be so construed in several 
parts of the MitAksharA, or the gTandson as well as the great-grand- 
son would be excluded from the immediate succession, though ac- 
knowledged in every system of Hiudfi law to represent their father 
and deceased grandfather." Mr. Harrington goes on to give his 
reasons, alluding specially to the above quoted verses 4 and 5 of 
Section 5, aud pointing out that the words “ sons” and “ issue” 
must mean generally lineal descendants in the male line. It may 
be inferred that he would have giveu the same interpretation to the 
words " brother’s sons” in verse 7, Section 4 ; and if so, that, in 
bis opinion, a brother’s grandson could succeed to the estate of his 
deceased granduncle. 

We are of opinion, then, that the word “ sons’’ in the MitAk- 
sharA does, as a general rule, include all descendants in the male 
line who can offer funeral oblations. Otherwise it would be useless 
for the MitAksharA to lay down that sapindas descended from the 
sixth degree or Samdnodalcas from the fourteenth degree can succeed 
if it also laid down that this was confined to the sous or the grand- 
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sons of the great grandfather in the seventh or fourteenth degree. 
The words “ sons” and “ issue” in verse 4 and 5, Section 5, Chap- 
ter I, of the MitAksharA, must, we think, allude to the descendants 
of the paterftal ancestor in the nearest degree who may be then alive 
up to the seventh or the fourteenth degree. 

It is by no means inconsistent with this view that a brother's 
daughter’s son has been held unable to succeed. A brother’s grand- 
son in the male line may be among the enumerated heirs under 
the words “ brother’s son,” even if the daughter is thereby excluded. 
This decision is not, therefore, opposed to that regarding a brother’s 
daughter’s son. 

We accordingly reverse the decision of the Judge of Patna, 
and remaud the case to him for disposal of the remaining issues 
which arise in it. 

Bayley J . : — We think that, even if the brother’s grandson can- 
not succeed after the brother’s son, still that he can succeed generally 
as a eapinda or one of the kindred who can offer funeral rites to 
the deceased. In this case, one brother's grandson has obtained 
possession of the whole estate, another sues him to obtain posses- 
sion of his share of it. There is no nearer heir to the estate. The 
sole question is whether, under any circumstances, in default of all 
heirs, a brother’s grandson can succeed. We think that he can. — 
& W. Rep. Vol. VI, p. 158. 

Brothers’ sods exclude brother’s grandsons . — Ounga Deen 
Rawot v. Aludhoo Soodun. — Agra. Rep. Vol. Ill, p. 11. See Nor- 
ton’s Leading Cases, Part II, p. 573. 

According to the Hindd law, as current in Beliar, the grandson 
of paternal uncle is excluded by a brother’s son, and, on the bro- 
ther’s son’s death, by his widow, if the family were divided ; and 
according to the same law, a boy adopted in the kritrima form 
takes inheritance both in his own family and in that of his adopting 
parents. — Sel. S. D. A. Rep. Vol. Ill, p. 307 ( New Ed. p. 410. ) 
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Admitted legal opinions. 

Half brothers share equally with whole brothers, if undivided. But are excluded by a 
whole brother, if separated. 


Q. 1. A person had two wives; by his first wife he had two 
sons, and by the second one son. After the father’s death, all the 
brothers lived together as an undivided family ; and jointly 
possessed the paternal estate. One of the sons by the first wife 
died, leaving a widow, who is since dead. Subsequently to her 
death, the other son by the first wife, and lastly the son by the 
second wife, died, each leaving a widow. In this case, it is pre- 
sumed the property will be made into three shares, of which two 
will go to the widow of the son by the first wife, and the remaining 
one to the widow of the son by the second wife. Is this the pro- 
per distribution according to law ? 

iZ. 1. If the original proprietor had three sons by two differ- 
ent wives, as mentioned in the question, and the son whose widow 
is dead, died while they were living together as an undivided and 
joint family ; in this case, the uterine and half brothers should have 
succeeded in equal shares to the property left by their deceased 
brother. On their death, their widows are entitled to the 
succession. 

Q. 2. Should it be proved, that the three brothers divided 
the estate among themselves, and died one after another, in this 
case, is there any particular rule for the widows’ succession ? 

ii. 2. Supposing the brothers to have made partition of their 
paternal estate, and to have taken possession of their respective 
shares, and subsequently one of the sons by the first wife to have 
died, leaving no widow, his brother of the whole blood is exclu- 
sively entitled to his share. On his death, his widow is entitled to 
two shares, that is to say, to the one which was her husband’s 
original legal share, and to the other which devolved on him from 
his uterine brother. The widow of the son by the second wife is 
only entitled to the share of which her husband died seized. March 
20th, 1820.— Macn. H. L. Vol. II, Chap. I Sect. V, Case 1. 
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Property derived to a woman (rom her husband goes at her death to bis nephews ; hat 
not her peculiar property, which will go, in preference, to her step-daughter. 

Q. A widow instituted au action claiming her husband's share 
of the ancestral estate, against his nephews, who however came to 
au amicable adjustment with her, having assigned some immovable 
property for her maintenance. From that time she continued to 
live with the daughter of her rival wife, which daughter had a son, 
since dead. On the death of the widow her funeral rites were per- 
formed by the husband of the daughter of her contemporary wife, 
and the first anniversary of her death was celebrated by her 
husband’s nephews. In this case, will the property, whether it be 
her husband’s patrimonial or her own, purchased either with the 
produce of her husband’s patrimonial or with her own peculiar 
property, devolve on her husband’s nephews, or on the daughter 
of the rival wife ? 

R. Supposing the childless widow to have received immovable 
property out of her husband’s patrimonial estate by compromise 
from his nephews for her maintenance, she would in such property 
have had only a life interest Her property, therefore, with the 
exception of her peculiar estate, will devolve on her husband’s 
nephew. But the property which she purchased with her subsis- 
tence, her jewels, her perquisites, and her gains, is termed her pecu- 
liar or separate property, and should devolve on the daughter of 
the rival wife . — City Patna, \th July 1807. Macu. H. L. VoL II, 
Chapter I, Section 5, case 4. 


Digitized by Googh 



Chap. ii. ] SUCCESSION TO UNDIVIDED ESTATE, &c. 


481 


SECTION VI. 


RELATIVE TO JOINT AND UNDIVIDED PROPERTY. 

It is perfectly intelligible that, upon the principle of survivor- 
ship, the right of the co-parceners in an undivided estate should 
override the widow’s succession. According to the principles of 
Hiudfi law, there is co-parceneryship betweeu different members of 
a united family, and survivorship following upon it. There is com- 
munity of interest and unity of possession between all the members 
of the family ; and upon the death of any one of them, the others 
may well take by survivorship that in which they had, during the 
deceased’s life-time, a common interest and common possession. But 
the law of partition shows that, as to the separately acquired pro- 
perty of one member of a united family, the other members of that 
family have neither a community of interest nor unity of possession. 
The foundation, therefore, of a right to take such property by survi- 
vorship fails ; and there are no grounds for postponing the widow’s 
right to inherit to any superior right of the co-parceners in the 
undivided property. — Part of the Privy Council decision in Katama 
Natchear, v. The Rajah of Shiva-gunga . — Vide Sutherland’s Privy 
Council Judgments, page 530 ;and Moore's I. A. Yol. IX, p. Gil et seq. 

The Canon of the Hindd law of Southern India, in regard to 
the succession of widows, is ‘ that a wedded wife, being chaste, 
takes the whole estate of a man, who being separated from his co- 
heirs and not subsequently re-uuited with them, dies leaving no 
male issue.’ The limit of the ‘ co-heirs’ must be held to include 
undivided collateral relations, who are descendants in the male line 
of one who was a co-parcener with an ancestor of the last possessor. 
Collateral kinsmen answering the above description have interests 
which pass inter se by right of survivorship, and a widow’s right 
as heir is excluded by the text when any of such collateral kinsmen 
survive her husband. The Governing principle of the rule is co- 
parcenary survivorship which precludes alike the right of the widow 
and every other member of the family, who has no right to the 
enjoyment of the estate before the death of the possessor. 

Vol. II. 81 
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The sound rule to lay down with respect to undivided or im- 
partible ancestral property, is that all the members of the family 
who, in the way pointed out, are entitled to unity of possession and 
community of interest, according to the law of Partition, are co- 
heirs, irrespectively of their degrees of agnate relationship to each 
other, aud that, on the death of one of them leaving a widow and 
no near sapindaa in the male line, the family heritage both partible 
and impartible passes to the survivors or survivor, to the exclusion 
of the widow. But when her husband was the last survivor, the 
widow’s position as heir relatively to his other undivided kinsmen, 
is similar to her position with respect to his divided or self and 
separately acquired property . — Sri Rajah Yenumula Gavuri-devam- 
ma Qdru v. Sri Rajah Yenumula Rdmandora Gam. — Mad. H. C. 
Rep. Vol. VI, p. 93. 

It is not the universal rule that a Hiudfi woman cannot in- 
herit so long as there is a male representative of the family. Her 
right to inherit depends on the nature of the property. If the 
property be the joint property of an undivided Hindi! family, 
females are only entitled to maintenance ; but if the property be 
held as a separate or divided property, it devolves upon the female 
heirs in their proper order of succession . — Musmmmat Soorjoon v. 
Ishru Bramma. — N. W. Itep. Vol. Ill, p. 74. 

The preferable right of the surviving parceners may be deduced 
by inference from the fact that “ the same goods which appertain to 
one brother, belong to another likewise,” and that “ when the right 
of one ceases by his demise, those goods exclusively belong to the 
survivor, since his ownership is not divested.’’ But according to 
both schools of Hindd law, the right of survivorship is not abso- 
lute, and the undivided share, according to both, descends to his 
sons. — Part of the decision in Vira-mcami Grdmini v. Ayyasudmi 
Grdmini. — Mad. H. C. R. Vol. I, p. 475. 

Succession, in undivided families living uuder the Mitiksbari 
goes by survivorship to the males, to the exclusion of females.— 
Siva-geana Pungoolhy Venkata Lechoomy Natchiar daughter 
of the deceased Satooroyer late Zemindar of Oorcaud, and Putty 
Cunnoo Ammaul widow of the deceased Satooroyer and guardian 
of the first plaintiff, v. Aundy Letchoomy Ammaul, her son Goda- 
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linga Satooroyer, her father Swamy Taven, and the deceased ’ 
zemindar's brother, Palany Comara-swamy Satooroyer, guardians of 
the 2nd defendant.* — Madras Select decrees Vol. I, p. 485. Norton’s 
Leading Cases, Part II, p. 457. 

A widow is not competent to claim a share in undivided 
ancestral property nor can she be considered as a co-parcener of the 
estate ; and since she is not a co-parcener, she is not vested with the 
same rights as the other co-parceners. — Venkata Soobamal v. Ven- 
cummal. Case 12 of 1818. 1 Mad. Dec. p. 210. (1 Mori. Dig. 317.) 

A member of an undivided family living under the Mitdkshara 
law, and having joint family property, died entitled to an undivided 
share in such property, leaving two widows, him surviving. 

Held, that the share of the deceased did not, at his death, pass 
to his widows, but that ( there being no male issue) it passed to the 
remaining members of the family by survivorship, and could not be 
rendered liable for the debts of the deceased in a suit against his 
widows. — Sadabart Prasad v. Foolbaa Koer.f See ante p. 149. 

It was held, that by the death without (male) issue of one of an 
undivided family during the life-time of others, his share of the un- 
divided inheritance reverts to his father, or his direct heirs, and not 
his widow. — Ambavow v. Rutton Krishna and others. — Sel. Rep. 
page 132. ( 1 Mori. Dig. p. 317). 

By the law as current in Benares a widow is not entitled to 
share an undivided estate with her late husband’s brethren, and is 
only entitled to maintenance. — Duljeet Singh v. Sheo-munookh, Singh. 

Sel. S. D. A. R. Vol. I, p. 59 (New Ed. p. 79.) H. Colebrooke and 
Harington. 

By the law as current in Benares, a childless widow is not en- 
titled to succeed to her late husband’s estate, which devolved entire 
and without partition on him from his ancestors, to the exclusion of 

* “Tho leading case," says Sir John Norton, “well-known as the Oorcand Cate, 
illustrates the doctrine. When, then, a male co-parcener dies, the remaining male co- 
parceners continue to administer and enjoy the undivided property, just as though no • 

death had happeued, and this ae long aa they remain incorporated. 1 Stra. p. 142.’' 

Norton's Leading Cases, Fart II, p. 461. 

t This decision has been affirmed by the Frivy Council. 
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his brothers. — Rajah Shumshere Mull v. Ranee Delraj Koowur — 
Sel. S. D. A. Rep. Vol. II, p. 169. (New Ed. p. 216.) 

Where property is acquired by the members of a joint Hindu 
family from funds derived from the ancestral property and held by 
them in joint possession, on the death of one of them his share does 
not devolve on his widow. — Mussummat Tacknoo v. Mussummat 
Mooniu and others. — S. W. R. Vol. VII, p. 441). 

According to the Mi t&k shard law, where property is joint and 
undivided, a widow cannot succeed, but is entitled to maintenance 
only. The withdrawal by her husband’s brothers of their claim to 
his share cannot give her a title to succeed ta it. — Monhum Koon- 
wur (pauper,) v. Thakoor Persaud. — S. W. R. Vol. V, p. 176. 

Under the Mitdksharfi, law, a daughter can inherit a separated 
share, but where the property is held jointly, the widow or daughter 
cannot succeed, but are only entitled to maintenance. —Kooloda 
Debia v. Rajmotee Debia. — S. W. R. Vol. XII, p. 456. 

Under the Hindi law, where property is proved to be separate 
and divided property, the daughters and daughter’s son are the 
legal heirs entitled to it, and not more remote relations to the de- 
ceased. — Buiriyar Singh and others v. Mussummat Eunsee and 
others.— Agra Rep. Vol. II, a. c. page 166. 

See also ante pages 227, 229-232, 242, 244, 245, 400, 404, 
420, 460, 466, 467, 473 and 475. 


Admitted legal opinions. 

According to the law of Benares, a man's daughter, the family being joint, is only 
entitled to maintenance from her uncles and their sons. 

Q. There were four brothers of the whole blood, who jointly 
held a paternal landed estate. Two of them are still living, and 
the other two died, one leaving two sons, and the other a maiden 
daughter. In this case, is the daughter entitled to any share of 
the property, and if so, what proportion will devolve on her ? 
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R. Supposing the maiden daughter to have no other near 
relation living, except her uncles and uncles' sons, then they (her 
uncles and uncles’ sons) are bound to, dispose of her in marriage. 
If the daughter’s deceased father have not separated his portion of 
the paternal estate from that of his co-parceners, then they are 
bound to supply the necessary expenses attendant, on her marriage, 
out of the joint estate. The daughter cannot inherit the legal 
shore of her deceased father. This opinion is consonant to the law, 
as pronounced by Ydjnavalkya, Vuhnu and other sages.* — Zillah 
Alligurh, June 2nd, 1819. — Macn. H. L. Vol. II, Chap. I, Sect, iii, 
Case 7. 


* According to the lew, as received in the school of Benares, the undivided brother’s 
female heirs are excluded by his male co-parceners, os wilt appear from the subjoined 
extracts from the MitAkaharA “ The wife shall take the estate, regarde the widow of 
a separated brother." page 8S7. “ Therefore, it is a settled rule, that a wedded' wife, 
being chaste, takes the whole estate of the man who, being separated from hie co-heirs, 
and not subsequently re-united with them, dies leaving no male issue," page 340. But 
according to the law as prevalent in Bengal, the union of the family it. no bar to the 
succession of the female heir. — Note by Sir W. Macnaghteu. 
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SECTION VII. 


RELATIVE TO SISTERS. 

Bombay Supreme Court, Equity Side. 

A Hind6, an inhabitant of Bombay, entitled to separately ac- 
quired movable and immovable property, died leaving a widow, aa 
infant son, three daughters, and a brother. The son died in infancy, 
and without having married. 

Held, on demurer, that the widow, as mother of the son, inherits 
his property, as to the movables absolutely, as to the immovables for 
life, with remainder to the sisters of the son as his heirs absolutely, 
and that as against the defendants (the widow and daughters) the 
plaintiffs (as sons of a separated brother) have by Hindu law no 
claim as heirs to any part of the property. 

The word “ parents , " in the order of succession as laid down in 
the Mitfikshard, includes father aud mother, and, in like manner, 
“ brethren” includes sisters as well as brothers. 

Held, on appeal : In a separated family sisters take as heirs 
to an unmarried and intestate brother, in preference to the relations 
of the father. Marriage does not exclude them from the inheritance. 
Vindyak Anand-rdo, Laksman Anand-r&o, Mddhav-rdo Anand- 
rdo, and Venkoba Anand-rdo plaintiffs v. Laksmi-bai widow and 
executrix of the last will and testament of Bhagvant-rdo, Venkaji, 
deceased, Ndni-bai, Sundrd-bdi, and Shoka-bdi, defendants. — Bom. 
H. C. R. Vol. I, p. 117. 

Privy Council.— The 17th of Februai'y 1864. 

Present : 

Lord Kingsdown, Lord Justice Knight Bruce, Lord Justice Turner, 
Sir L. Peel, and Sir J. W. Colvile. 

On Appeal from the Supreme Court df Bombay. 

Venayeck Anund-rao and others, 
versus 

Luxoohee-bai and others. 

According to the Hindu Law, in Bombay at least, sisters are heirs of their brothers 
The marriage of daughters and their marriage portions do not exclude them free 
participation. 
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Bhugwunt-rao was a Hindfi, resident at Bombay. He died in 
the year 1851, having made his Will in the English langnage, dated 
in that year. 

The Testator, as has been said, died in the same year, survived 
by his wife, the executrix, one of the respondents, and her three 
daughters by him, who are also respondents, and by the infant son 
Gujanon, who died in the year 1853, a child under four years of age. 

Upon the question of the capacity of the sisters to be heirs 
to their brother, different views of the law appear to have been 
taken in different parts of India, and a general leaning in favor of 
excluding the sisters in such a case appears to prevail in Bengal, 
but appears not to prevail in the territories of Bombay. It is a 
point upon which, probably, it may be said, that a reasonably 
difference of opinion may be entertained ; but the authorities most 
regarded in Bombay, wheuce this case comes, seem to be in favor 
of preferring the claim of the sisters to the claim of the male 
paternal relatives, the cousins. The Chief Justice, in giving his 
judgment in the present case, quotes a book with which we are 
not familiar here, but which seems to be well known in Bombay, 
and to be considered and treated as an authority there. He says, 
“Supposing, then, Luxoomi-bai to take a life-estate only in the 
descended inheritance, the reversion vests in the next heir of Guja- 
non, and, upon the best authorities recognized in this Presidency, 
that heir is his sisters, who are defendants in this suit. This ap- 
pears, from Muyukha, Chap. IV, p. 19, where, after enumerating 
the mother (see pp. 14 and 15), the uterine brother and his sous 
(Sections 16 and 17), the paternal grandmother (Section 18) the 
commentator, in Section 19, proceeds thus: — “In default of her 
(the paternal grandmother) comes the sister, under this text of 
Mann ‘ To the nearest sapinda (male or female) after him (or her) 
in the third degree the inheritance next belongs,’ and this of 
Brihaapati , ' where many claim the inheritance of a childless man, 
whether they may be paternal or maternal relations, or more dis- 
tant kinsmen, he who is the nearest of them shall take the estate.’ 
And the next rank is hers (the sister’s), both from her being be- 
gotten under the brother’s family name, and there being no further 
reservation with respect to the Gentile relationship. Neither is she 
mentioned in the text as the occasion of taking the wealth ; but as next 
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of kin sho succeeds.” Cousidering the high authority of the Muyukha 
ou this side of Iudia, this might alone seem sufficient to establish 
the position that the sister comes next in order of inheritance after 
the paternal grandmother ( but, according to certain commentators 
on the Mit&kahar£, the sister eomea next in order of inheritance 
after the brother. The passage in the Mit4ksbar< is contained in 
the first paragraph of Chapter II, Section 4 ; ‘ On failure of the 
father, brethren share the estate.' Nanda Pundita and Balam 
Bhatta, says Mr. Colebrooke, in his note to this passage, consider 
this as including ‘ brothers and sisters’ in the same manner in 
which * parents’ have been explained ' mother and father,’ and con- 
formably with an express rule of Grammar. They observe that the 
brother inherits first, and, in his default, the sister ; this opinion, 
Mr. Colebrooke states, is controverted by Kamaldkara and the 
author of MuytiJcha. It certainly is so in para. 16 of Chapter IV, 
Section VIII, of the MuytiJcha. 

Their Lordships come to the conclusion that the general rule 
in Bombay has long been, and is, to treat the sisters as heirs to the 
brother rather than the paternal relatives of the description of the 
present plaintiffs. Accordingly, their Lordships think that they 
may safely and properly, in the present instance, adopt or accept 
that rule. They consider that, in Bombay at least, the sisters, in 
such a case as this, are the heirs of the brother. The consequence 
is that, in whatever possible manner the Will Of the Testator is 
read, the entire interest in the property in question must, we think, 
be viewed as vested in the widow and her daughters, or some or 
oue of them, and that, therefore, the appellants here, the sons of 
the brother of the Testator, are suing id a matter in which they 
have not shown the slightest interest, nor with which have they any 
concern. The result is, in their Lordships’ opinion, that the appeal 
should be dismissed with costs. 

It ought to be added, as to the argument that the marriage of 
the daughters and their marriage portions excluded them from parti- 
cipation, that their Lordships think there is no ground for that 
argument. — S. W. Rep. Vol. Ill, P. C. p. 41. 
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Bombay, H. C. — The 7th of January, 1869. 

BhIskar Trimbak Acharya, plaintiff. 

MahA-dev RAmjee, Hiru, Pose Lakshukan, PrAn-jivan-dAs, MathurA-dAs, 
MdssA Abdul, NasarvAnji MehervAnji, and the 
Advocate General, Defendants. 

A Hindi widow, who has inherited immovable property from her husband, though 
possessed of a limited power of alienating portions of such property for necessary 
purposes or spiritual uses, cannot dispose by a gift in dharn t or Krithn&rpan of the 
whole of such immovable property without the consent of the heirs of her husband. 
Upon the death of the widow, her husband’s sister is his residuary heir. 

Arnould J. — The first question of law that presents itself for 
decision is whether Janki had a right by Hitidfi law to dispose by 
will or religious gift of the whole of her husband’s immovable pro- 
perty in Kriahndrpan. 

The answer to this question must be, I think, in the negative. 
The nature of the Hindti widow’s estate over immovable property 
inherited from her husband has been much discussed of late and 
must now be considered authoritatively settled by the recent deci- 
sions in the Privy Council. In the first of these in point of date, 
decided on the 1st of February 1867 : Mussummat Thakoor Dayee 
v. Rai Balack Ram,* the Privy Council determined that, though 
according to the MitAksharA a Hindu widow may dispose of movable 
property inherited from her husband — a power she does not possess 
under the law of Bengal, — yet by both laws she is restricted from 
alienating any immovable property whether ancestral or self acquired 
so inherited — On her death the immovable and the undisposed of 
movable property pass to the next heirs of her husband. 

The next, I believe the last, case on the point before the Privy- 
Council, was decided on the 14th March 1868 : Bhugwan-deen, 
Doobey v. Myna Bai.f In this case their Lordships treat it as 
"settled” (i. e., in all the schools) beyond all question that the im- 
movable property which a woman inherits from her husband cannot 
be disposed of by her, and does not pass as her stridhan, but passes 
upon her death to the next of kin of her husband. Their Lordships 
further held that according to the law of the Benares School the 


* 10 Calc. W. Rep. p. c. S. Ante p. 277. 
Vol. II. 


t 9 Calc. W. Rep. p. c. 25. Ante p. 278. 

62 


Digitized by Google 



490 PRECEDENTS OF [ Book n. 

same rule applies to movable property inherited by a tvidow from 
her husband as to immovable. 

It was not probably the intention of their Lordships in laying 
down the rule so absolutely in restriction of any alienation by the 
widow of immovable estate inherited from her husband to exclude 
her right to alienate portions of such estate for necessary purposes 
or for spiritual uses. All the books seem to concur in giving her 
such powers to a certain limited extent; but to hold that such 
powers extend to a gift in dharm or Krishndrpan, as in this case, 
whether by will or by religious ceremony, of the ivhole or all but 
the whole of the immovable property inherited by a widow from her 
husband would be a position inconsistent both with the letter and 
spirit of the recent decisions which have defined the limits and the 
nature of the Hindfi widow’s estate. 

On these grounds neither Janki’s dharm writing nor her Will 
nor her religious gift in krishndrpan could in my opinion be sup- 
ported, if they stood alone, as binding upon the heir or heirs of her 
husband, and the only question therefore is whether the heir or 
heirs of her husband has or have not so far adopted, ratified, and 
acted upon them as to have estopped himself or themselves from now 
contesting their validity. 

This leads to the inquiry, who at Janki’s death was the heir 
or who were the heirs of Vithal Pilaji. That the death of the widow 
is the true point of time to fix on in order to ascertain who 
are to take as heirs of the deceased husband must now he regarded 
as a clearly established rule. “ It is settled,” says Sir Barnes 
Peacock in deliverying the judgment of a full Bench Court at Cal- 
cutta, “ that the widow does take as heir to her husband in default 
of issue, and that upon her death those persons succeed as re- 
versionary heirs who would have been the heirs of her husband if 
he had died at that time.”* 

Now, from the statement already made as to the members of 
Vithal’s family alive at Janki's death, it clearly results that at that 
point of time the heir and the only heir of Vithal Pilaji was his 
sister, Lakshmi ; Pusu Lakshuman, as son of a sister of Withal 
Pilaji, who had died before his widow, had, according to the la* 

* 9 Calc. W. Rep. c. r. p. 508. 
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prevailing at this side of India, no claim in my opinion as against 
Lakshmi the surviving sister to be reversionary heir of Vithal Pilaji 
on Janki’s death. It has recently been held by the Privy Council 
that according to the Mit&kshar& law (which, speaking generally, 
regulates us here) a sister’s son canuot inherit, Thakoorain Sahiba 
v. Mohun-lali* 

The Full Beneh in Calcutta, in a still more recent decision have 
held that the Privy Council in the above case only decided that a 
sister’s son could not inherit as a sapinda or heir of the first class, 
and they further held that a sister’s son under the MitdkshariL law 
may inherit as a banditti (i. e., as a kinsman sprung from a separate 
family but allied by funeral oblations :) Omrit Koonxaree Dabee v. 
Luckhee Norton Ghuckeibutty.f Even assuming this decision to be 
well founded, still Push, as sister’s son to Vithal Pilaji and claiming 
as a baudku, could only come in after Lakshmi, his (Vithal Pilaji’s,) 
surviving sister who took as a sapinda, nor would he have any 
claim till the failure of Lakshmi’s nearer heirs. 

Lakshmi, therefore, having been entitled on the death of 
Janki to succeed as sole reversionary heiress to the property of 
Vithal Pilaji, the next question is what was the quantum and na- 
ture of the estate she so took. 

The answer is that Lakshmi taking as sister took absolutely. 

This appears clear from the decision of the late Supreme Court 
of Bombay iu Venayak Anand-rao v. Laksltmi-bai* which was con- 
firmed on appeal by the Privy Council.^ It is there distinctly laid 
down that sisters, like daughters, take absolutely. 

The next question is, what was the course of the descent of 
the estate that Lakshmi thus took absolutely (i. e.,) supposing her 
not to have disposed of it, as she might in her life-time, to whom 
would it go on her death. My view is that Lakshmi, takiug the 
property as heir to her brother Vithal, would take it as woman’s 
property ; and that the course of descent from Lakshmi would be 
first in the female line, the male line not being resorted to till the 
female was exhausted. It appears to me that the well-known text 
in the Section of the Mit&kshara which treats of woman’s property || 

• 7 Calc. W. Bep. p. c. 25. + 10 Calc. W. Rept. F. B. p. 76. 

$ 1 Bom. H. C. Rep. 117. Ante, p. 486. § 9 Moo. Ind. App. p. 532. Ante, p. 486. 

K Miuk. Ch. II, Sec. 11, para. 2. 
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must be regarded as law on this side of India, except so far as 
regards the widow's estate in property inherited from her husband, 
which estate has been taken out of the text of the Mit&ksbard on 
the strength of other texts inconsistent with it — such especially as 
that of Katyayana cited by the Privy Council in the decision al- 
ready adverted to as the latest in date on the subject of widows’ 
estate.* “ The childless widow, &c., may frugally enjoy the estate 
or property of her late husband until she die ; after her death the 
legal heirs shall take it.” 

It has been, as already intimated, conclusively decided by the 
Privy Council tbat immovable property (and on the other side of 
India movable estate also) so inherited by a Hindu widow from her 
husband is not woman’s property or stridhan. To this extent 
(namely to the extent of the widow’s estate) an exception has been 
introduced into the text of the Mit&ksbari by an authority binding 
on all Courts in India. 

It seems to me on the best opinion I can form on the matter 
that Lakshmi taking by inheritance from her brother would take 
his estate as woman’s property. 

Lakshmi, then, according to my view, was, on Janki’s death, 
sole residuary heir of her brother Vithal Pilaji, and Hiru on 
Lakshmi’s death became the heir of Lakshmi. — Bombay H. C. VoL 
VI, o. c. j., pp. 1—19. 

Where a Hindu died, leaving property which had descended to 
him from his maternal grandfather, it was held that his sister and 
her sons succeeded to such property, in preference to his paternal 
aunt. Laroo v. Sheo and others.— Borr. Rep. VoL I, p. 71. (1 MorL, 
Dig. page 325.) 

A Hindd dying and leaving three sisters two of whom died, 
each leaving a son and daughters, the surviving sister is heir to her 
brother : however, should she of her own free will resign her right 
to the property, the sons of the other two sisters will succeed each 
to a half part of it, as their own sisters again have no right to 
share. Ichha-ram Shumbhoo-daa v. Purmanund Baichund. — Borr. 
Rep. Vol. II, p. 471. (1 Mori. Dig. 325.) 


* 9 Cal. W, Hep. r. C. pp. 28 and 30. 
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SECTION VIII. 
RELATIVE TO GENTILES. 


Privy Council ,*—The 28 th of June 1870. 

Bhya Ram Singh and Bhya Jubraj, (Defendants) 
versus 

TJgab Singh and others, (Plaintiffs.) 

On Appeal from the Sudder Dewanny Adawlut, 
North-Western Provinces. 

According to the Mitdkshard, the great-great-great grandson of the great-great-great 
grandfather of the deceased is entitled to succession as one of the gentiles. 


Their Lordships took time to consider, and on 28th June 1870, 
Sir R. Phillimore delivered the following written judgment : — 

The suit out of which this appeal arose was brought in tho 
Court of the Principal Sudder Ameen of Goruckpore, by the plaint- 
iffs, as heirs, after the death of his widow who survived him, of 
one Jaskaran Sing, to recover certain movable and immovable 
estate the property of the deceased at his death. It appeared that 
the plaintiffs claimed as kindred of the deceased, connected with him 
by descent from their common ancestor, Chatter-patti Sing. 

By tho pedigree it appeared that the plaintiffs and the deceased 
were in an equal degree removed from the common ancestor, being 
his great-great-great grandsons. The appellants contended that 
the plaintiffs were too remote in descent from the common ancestor 
to be capable of succeeding to the deceased. 

At the widow’s death tho heirs of the husband, at that time 
alive, were the legal heirs. The property claimed was at that time 
in the possession of the defendants, under alleged alienations by the 
widow. 

The defendants denied the plaintiffs’ title. They contended 
by their answer that the plaintiffs were not within the line of heirs. 

The question, then, is reduced to this, whether the plaintiffs. 


* Present . —Tho Right Hon’ble Sir James Colville, Sir R. Phillimore, Lord Justice 
Gifford, aud Sir Lawrence Peel. 
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being great-great-great grandsons of tbe common ancestor, were 
too remote in degree to be heritable as gentiles. 

The MiULkshard, in the 5th and 6th Sections of the 2nd Chap- 
ter, recognizes two successive classes of heirs: first, ‘gentiles;’ 
next ‘ bandhus after them it places certain special persons, and 
after these last the State, the ultimus hares. 

Whatever descent prevails, and even where the State takes by 
escheat, the duty of some ceremonial performance to the deceased 
is still enjoined. 

The gentiles, or gotraja, from the gotra, are described as des- 
cending from one common stock, a male, as forming a family, though 
embracing, possibly, many families. 

The law of succession amongst gentiles classifies them further, 
as sapindas and Samanodakas ; the first it treats as prior to the 
second. As the plaintiffs then in this case show a common ances- 
tor, a gotra, a community of family, and a descent which extended 
to the deceased and themselves, they appear to satisfy every condi- 
tion of the text, and as the decision appealed from proceeds upon 
the above grounds, and strictly conforms to the language of the 
Mitdkshara, it follows that it must be affirmed, unless it can be 
shown, that the plain language of the Mit&kshara has received some 
qualification by usage or judicial construction. 

Where all the contending kindred are in an equal degree re- 
mote, and where the benefits conferred are equal, though slight, the 
principle of selection founded on superior efficacy is inapplicable to 
the solution of that question of precedence. 

The Sudder Court supported its opinion by the authority of two 
cases decided in the Privy Council. The case of Rany Sreemutty 
Debeah v. Ranee Koond Luta*. In the case of Rutcheputty Dvtt 
Jha v. Rajendemarain Raif, the very passages of the MitiksharS 
and that from Menu, which has been relied ou in this case, and 
in the Court of appeal in India, referring to the “ seventh person.” 
and the limits of the line of sapindas, received an authoritative 
exposition. That case, it is true, was one to which the doctrine 
of the Mithila school was applicable, but the interpretation of the 
text was unaffected by that distinction. 

* 4 Moore’s I. A., 292. t 2 Moore's X. A., 132. 
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If this last case be attentively considered, and the learned and 
elaborate opinion of Mr. Harrington be carefully studied*, it will 
clearly appear that the preponderance of the opinions of the various 
Pundits then consulted was greatly on the side of the literal con- 
struction of the Mit6kshar&. The judgment of the Privy council 
concludes, that the bandkua do not inherit “ till those on the father’s 
side to the seventh degree have been exhausted.” As the judgment 
is founded in a great degree on that of Mr. Harrington, and ex- 
presses no dissent from his method of arriving at the seventh 
person, by taking six degrees in the descending or ascending line, 
the Sudder Court was justified in treating this point as settled by 
authority, and the plaintiffs as gentiles within the degrees, and 
so entitled to inherit. The Pundits may be taken as fair expo- 
nents of the views of the Hindu people on such subjects, and as 
the great majority of them supported the inclusive construction 
which ranks the descendants to the sixth degree amongst the class 
of 8apinda8, there is no reason for supposing that the plain con- 
struction of the language of the text of Menu, and of its 
authoritative comment, will clash with the religious feeling of 
Hindfis. 

Their Lordships are of opinion that the decision appealed from, 
on the materials before the Court on the issues in bar was correct, 
and tboy will humbly advise Her Majesty that the appeal be dis- 
missed with costs. — B. L. Rep. Vol. V, pp. 293 — 305. 

By the Mitfikshar&, a male descendant in the fifth degree from 
great-grandfather of the prapositus succeeds to the exclusion of 
the sister’s son. 

A Hindu widow executed deeds of gift, in which her late hus- 
band’s mother, the nearest reversioner, concurred. After the death 


* Mr. T. H. Harrington, whose decision, concurred in by ‘ his colleagues,’ was af- 
firmed by Her Majesty's Privy Council, after stating that the term putra, or son, in the 
Mitdkshani, and its commentary, the Subkadini, is frequently used as a general term 
for male issue or descendants} he goes on to observe, (2 Moore's I. A. 132, 157, 158.) 
" To adopt the construction proposed by the appellant would be to cut off all the des- 
cendants below the grandson of the father, grandfather, and every other ancestor, and 
would render nugatory the provisions in the Mitdkshard as well as in the other books of 
law, which expressly state — * The succession of kindred belonging to the same family, 
and connected by funeral oblations to the seventh degree ; or if there be none such, the 
succession devolves on kindred connected by libations of water, and they must be under- 
stood to reach seven degrees beyond the kindred connected by funeral oblations of food, 
or else as far as the limits of knowledge as to birth and name extend.' ” (Mitdkshani, 
Chapter II, Section 5, Paras 5, 6.) 
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of the widow, but in the life-time of the mother, the next presum- 
able reversioner sued to set aside the deeds and for possession. 

Held, that the suit was good so far as it sought to set aside the 
deeds ; that the mother having died before decree, no objection 
could be taken on the ground that the decree gave possession to the 
plaintiff. 

Such suit was held to be no bar to a second suit by the same 
plaintiff to set aside a mortgage by the widow and the mother of 
the deceased of a portion of the property which was the subject of 
the first suit, although in that suit the property was described ai 
subject to the mortgages, and the name of the mortgagee was men- 
tioned. The true test of Section 7 of Act VIII of 1859 is whether 
there has been a splitting of the cause of actions. 

The burthen of proving the necessity for a mortgage by a 
widow rests on the mortgagee where the necessity is disputed by the 
next heir. — Kooer Golab Singh and others v. Rao Kurim Singh.— 
Privy Council, the 12th of July 1871. — B. L. Rep. vol. VI, pp. 1, 2 
and 7 — 15. 

A second cousin excludes a third. — Muha-beer Pursaud v. Ram 
Sum. — 3 Agra Rep. a. c. p. 6. 

According to the law as current in Mitliila, claimants to inheri- 
tance as far as the seventh, and even the fourteenth in descent in 
the male line from a common ancestor, are preferable to the cousin 
by the mother’s side of the deceased proprietor. — Gunga-dutt Jha 
v. Sree-narain Rai and another. — Sel. S. D. A. Rep. Vol. II, p. II. 
(New Ed. p. 13). This decision is given in extenso in the Chapter 
on Emigration. 

The right of succession to the estate in question, decided 
in favor of a party who established his affinity to the late pro- 
prietor in the sixth degree; judgment founded upon the law current 
in Mitliila, by which the claim of paternal kindred who are Sapin- 
das which relation includes the descendants of the paternal ancestor 
in the sixth degree, are preferable to those of maternal kindred, 
cognates. — Chowtreeah Run-murdun Sein v. Sahib Perlhad Stift 
and others. — Sel. S. D. A. Rep. vol. VII, p. 292 ( New Ed. p. 348). 
See ante, p. 199, wherein will be found the Decision of the Priry 
Council in the above cause. 
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By the law in force in Afithila, the right of succession vests in 
the descendants in the paternal line in preference to those iu the 
maternal line, and such line being held to continue to regulate the 
succession to property in a family who had migrated from that 
district, but had retained the religious observances and ceremonies 
of Milhila, it was held that descendants in the paternal line in the 
sixth degree are preferable to one claiming as the cousin on the 
mother’s side. — Rutcheputty Jlia and others v. Rajender Naraen 
Roy and another. — Moor. Ind. App. vol. II, p. 132. ( 1 Mori. Dig. 

page 329). 

The great grandsons of the paternal uncle of a deceased Hindfi . 
were held to be entitled to his immovable property, to the exclusion 
of his great nephews by the mother’s side. — Mussummat Umroot 
v. Kulyan-das, Borr. Rep. vol. I, p. 284 ( 1 Mori. Dig. p. 329 ). 
Nort. II, 574. 

In a case of disputed adoption, where the son of the alleged 
adopted son had held possession of the estate until his death, leaving 
a childless widow, who also died, the adoption being considered by 
the Court to be unsubstantiated, it was decreed that the estate 
should go to the descendants of the brothers of the father of the 
alleged adoptive grandfather, the intermediate heirs having failed, 
to the exclusion of the sons of his daughters. — Baboo Qirwurdharee 
Singh v. Kolahul Singh and others ; and Keerut Singh v. Baboo 
Ginourdharee Singh, Sel. S. D. A. Rep. VoL IV, p. 9. (Mori. Dig. 
Vol. I, p. 328.) 

Where A. and B. the son’s sons of the great grandfather of C, 
claimed the estate of C, at his decease, against D, the widow of the 
elder brother of C, his sisters and their sons ; it was held, that, 
according to the law as current in Mithila, A and B were entitled 
to the inheritance. — Ranee Pudmavatee v. Baboo Doolar Singh 
and others. — Sutherland’s Privy Council Judgments, p. 178. See 
Mori. Dig. vol. I, p. 330. 

“ Samanodakas” (or persons allied by a common oblation of 
water) belonging to the " gotra" (or race of general family) of a 
deceased person are, according to Hindu law, sufficiently cognate 
Vol. II. f 3 
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to succeed to property in default of parties nearer of kin. — Nursing 
Narain v. Bhuttun Ball. — S. W. R., for 1864, p. 194. 

Under the Mitakshard, law, if there be no kindred to the same 
general family, and connected by funeral oblations, the successions 
devolve, on kindred connected by libations of water, gentiles most 
be exhausted before the cognates can succeed. Mussummat Dig 
Dye and others v. Bhuttun Lall and others. — S. W. Rep. Vol. XI, 
page 500. 

Under the Mit&kshard law, a brother’s grandson may be an heir. 
Mussummat Oorhya Kooer v. Rajoo Nye Sookool. — S. W. K. 
Vol. XIV, p. 208. 


Calcutta H. C .—The 12 th of July 1870. 

Present : 

The Hon’ble Sir Richard Couch, Kt., Chief Justice, and the Hon’ble 
L. S. Jackson and F. A. Glover, Judges. 

Thakoor Jeeb-nath Singh (Plaintiff,) Appellant, 
versus 

The Court of Wards and others ( Defendants,) Respondents. 

Section 5, Chapter IT, of the MiUtkahani was not intended to be an exhaustive enumerv 
tion of the gotraja s (gentiles), but only a statement of the order in which they would 
inherit, and does not, therefore, limit the inheritance to the grandsons of ths patenul 
grandfather and paternal great-grandfather. 

Couch, C. J. — This is an appeal from the decision of the 
Deputy Commissioner of Lohardugga dismissing the plaintiffs suit 
with costs. The suit was brought to obtain possession of the Ram- 
ghur estate as heir to Triloke-nath Singh, deceased. The plaintiff 
is the son of the sister of Triloke-nath’s father, and the defendant 
Brum Narain is the great-grandson of the great-grandfather of the 
grandfather of Triloke-nath ; and the main question which has been 
raised in this appeal is whether the plaintiff is, under the law con- 
tained in the Mit&ksharff, the heir to the deceased Triloke-nath ia 
preference to Brum Narain, it being assumed that by the custom 
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of the family, the defendant Maha-ranee Heera-nath Koomaree, the 
mother of the deceased, is incapable of inheriting. The argument 
for the plaintiff has been rested upon the interpretation which, it 
is contended, should be put on the 5th section of the 2nd chapter 
of the Mit&kshar&, and it is said that in that section the author 
refers to the text in Section 1, Verse 2, and enumerates the heirs ; 
and that only those are gentiles (gotrajas) who came within the 
scheme of Section 5, by which it is said the collateral succession 
is limited to the grandson of the common ancestor, the degrees 
being reckoned in the direct line, and on failure of these the 
cognates succeed. Thus Brum Narain, who is a great-grandson 
of the common ancestor, would be excluded, and the plaintiff, who 
is the nearest cognate, entitled to the inheritance. 

Before noticing the decided cases upon the point, we think 
we had better consider the text of the Mit6kshar£. 

In Chapter 2, Section 1, Verse 2, the rule of Ydjnavalhja is 
given : — “ The wife, and the daughters also, both parents, brothers 
likewise, and their sons, gentiles, cognates, a pupil, and fellow- 
student ; on failure of the first among these, the next in order is 
indeed heir to the estate of one who departed for heaven leaving 
no male issue. This rule extends to all persons and classes.” 

In Section 5, the author, having in the previous Sections com- 
mented on the right of the wife, the daughter, and the daughter’s 
sons, the parents, and the brothers, proceeds to comment on the 
succession of the gotrajas or gentiles. In the first place, the pater- 
nal grandmother takes the inheritance, and on failure of her the 
paternal grandfather, the uncles and their sons — Section 4. 

“ On failuro of the paternal grandfather’s line, the paternal 
great-grandmother, the great-grandfather, his sons and their issue, 
inherit” — section 5. 

It is urged that the author thus limits the inheritance to the 
grandsons of the paternal grandfather and paternal great-grandfather, 
and that the words which follow — “ In this manner up to the seventh 
degree must be understood the succession of kindred belonging to 
the same general family ” — apply the same rule to the descendants 
of remoter ancestors. If this be the interpretation, the author of 
the Mitdkshari does not expound the text of Ydjnavalkya by stat- 
ing the order in which the gotrajas or gentiles are to succeed, but he 
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makes a different rule of succession by which some of them are alto- 
gether excluded from the inheritance, the text of Ydjnavalkya being 
that on failure of the gentiles, the cognates (the next in order) are 
to succeed. It is reasonable to suppose the author intended to state 
the order of succession among gotrajas rather than to introduce a 
different rule. Aud it has heeu suggested in the argument for the 
respondent, that the making the enumeration in the collateral line 
cease at the grandsons is explained by the offering of funeral obla- 
tions. It is argued for the respondent that, as the Sapindaa are of 
two grades, the nearer who offer and partake of pinda (the rice ball) 
entire, and the remoter who offer and partake of merely the wipings 
of the hands, the author keeping in mind the text he had before 
cited in Section 3, verse 3, and Section 4, verse 5, "To the nearest 
Sapinda the inheritance next belongs,” enumerates the Sapxndas 
in the order of propinquity, omitting the great-grandsons of the 
father, of the paternal grandfather, and of the paternal great-grand- 
father, because they are remoter than the kindred he mentions. Aud 
the passage in Sur-bodJiini translated in the note at page 144, West 
and Buhler, is consistent with this. It is, “ on failure of the father’s 
line, the line of the father (must be understood to) end with the 
brothers and their sons,” which may mean for the purpose of deter- 
mining who are the nearest Sapindas. It cannot be supposed that 
it was intended entirely to exclude the father’s great-grandson, and 
that the inheritance should go to another family. 

That the 5th Section was not intended to bean exhaustive enu- 
meration of the gotrajas, but only a statement of the order in which 
they would take, seems to be the interpretation which is consistent 
with the text which was being expounded, and with the ruling prin- 
ciple of the Hindu Law of inheritance, and ought to be preferred. 
But the question is really settled by decisions. In Rutcheputty 
Dutt Jlici versus Rajender Narain Roy, II, Moore’s Indian Appeals, 
132, it was held that by the Hindoo Law in force in Mithili, the 
party in possession being descended in the sixth degree in the pater- 
nal line was to bo preferred to the maternal line. At the close of 
the judgment, it is said that the Mithil& law was against the claim 
of any relation on the mother’s side, till those on the father’s side 
to the seventh degree have been exhausted. Some of the authori- 
ties quoted in that case — the Vivdda Chintdmani and Vivdda 
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Chandra for instance— do not belong to the Benares School, by 
the law of which the case before us is governed, but this is not a 
point upon which there appears to have been a difference between 
the Mitbila and Benares Schools. In Mussummat Dig Daye versus 
Bhuttun Lall, XI Weekly Reporter, 500,* it was held by Mr. Jus- 
tice L. S. Jackson and Mr. Justice Mitter that gentiles must be ex- 
hausted before the cognates can succeed. There are several decisions 
in the North Western Provinces upon the Jaw according to the Be- 
nares School. In Duroo Singh versus Rai Singh, S. D. A. Reports, 
1864, page 521, it was held that though the great-grand-sons of the 
paternal great-grand-fatlier of the last male owners are not expressly 
enumerated by Sir W. Macnaghten as heirs according to the law as 
current in Benares, yet they are entitled to inherit 

In Ugur Singh versus Ram Singh, S. D. A. Reports, N. W. P., 
July 1865, page 4, it was also held that in the tracts governed by 
the Benares Law, a great-grand-son is included among near heirs, 
and several previous decisions to the same effect are quoted at page 
11. In that case both the claimants and the deceased appear to 
have been in the fifth degree from the common ancestor. There is 
another decision in the same Court, Shoodhyan versus Mohun 
Pandey, II Sudder Dewany Adawlut Reports, N. W. P., 1863, 
page 134. 

In the Bombay Presidency the same construction has been put 
on the Mitdkshara, and the series has been considered by the Shastris 
as not exhaustive, nor intended to exclude others than those named, 
but only as an exemplification of the general doctrine ; Digest of 
Hindfi Law by West and Biihler. Book I, page 139. It was also 
recoguized as the law of the Mit&kshar£ in Ranee Sreemutty Debia 
versus Ranee Koond Luta, 4 Moore’s Indian Appeals, page 292.f 

We are, therefore, cloarly of opinion that the appellant is not 
entitled to the inheritance in preference to the respondent Brum 
Naraiu, and that the decision of the Lower Court on this point is 
right. As regards that part of the case which is described in the 
plaint and is called in the grounds of appeal the constitution of an 
heir by appointment, wo need only say that, taking the evidence of 
Maha-ranee Prom Koomarec to be entirely true, there was no adop- 

* Ante, p. 498. t 7 W. R., P. C., p. 44. 
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tion nor any thing which would by Hindu Law alter the status of 
the plaintiff, and give him any other right of succession than he 
had as the father’s sister's son. The question between the Mahara- 
nee and the defendant Brum Narain is the subject of another suit. 
As between the plaintiff and Brum Narain, the decision of the 
Lower Court is right, and the appeal must be dismissed with costs 
as against the second and third respondent, but without costa as 
against the first respondent, the Court of Wards. — S. W. R. VoL 
XJV. p. 17. 
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SECTION IX. 


RELATIVE TO BANDIIUS OR COGNATES. 


Under the Mitakshari law, if there be no kindred of the 
same general family, and connected by funeral oblations, the suc- 
cessions devolve on kindred connected by libation of water. Gen- 
tiles must be exhausted before cognates can succeed. — Mussummat 
Dig Dayee and others v. Bhuttun Lai and others. — S. W. R. Vol XI, 
page 500. 

Suit for the landed estate of a deceased Hindu situated in 
Bengal, by the son of his sister against the son of his paternal 
uncle. By the law of Bengal, the plaintiff would be heir : by 
the law of Mithila, the defendant.* — Raj-Chunder Narain Choiv- 
dhry v. Gokul-Chund Goh.f — Sel. S. D. A. R. Vol. I, p. 43 (New 
Ed. p. 56). 

A sister’s son, except in Bengal, is no heir according to the 
Mit&ksbard or Mithila School,* — Jowahir Rahoot Mussummat 
Kailassoo. t — S. W. R. Vol. I, p. 74. 

According to the Hindu law in force in the Madras Presidency, 
a sister’s son does not iuherifc. Doe Dem, Rullammal v. Kuppu 
Pillai. — Mad. H. Rep. Vol. 1, p. 85. This case affirmed the law 
as laid in Talyil Manain Marrain Tenvmemboo v. Nalapora Paul 
Babachy, Mad. S. R. for 1858, p. 209, 211, and Naga-linga Pillai v. 
Vadi-linga Pillai. Ibid, for 1865, p. 245. Norton’s Leading cases, 
part II, p. 536. 

According to the Benares School of Hindi! Law prevailing in 
the Mithila country, a sister’s son, in the absence of lineal heirs, " 
has no title to succeed as heir to his deceased uncle’s ancestral 
estate.f 

Suit by a Rister’s son against his uncle’s widow to set aside 
an adoption made by the widow to her deceased husband. Held, re- 


* The Hindu law, according to the doctrine of Bengal, is correctly stated, being 
exactly conformable to JimdU 1 i'ahdna, Chap. XI, Sect. 6, $ 8. The books of greatest 
authority in Mithila, on the subject of inheritance, are silent in regard to the sister's 
son ; and the established opinion is that a male descendant of the remoter ancestor 
shall inherit, and not a descendant through females of a near ancestor. — Part of the 
Note, appended to the above case, by Mr. Ii. Colebrooke. t But see post, p. SOS. 
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versing the decree of the Sudder Dewanny Adawlut at Agra, that as 
sister's son, he had no locus standi to sue as reversionary heir for his 
deceased uncle’s estate, or to challenge the widow’s adoption, — 
Thakoorain Sahiba and Chowdry Jai Chund appellants and 
Mohun Loll and others Respondents.* — Privy Council, the 4th of 
March 1867. Moore’s Indian Appeals, Vol. XI, p. 386. 


Agra Sudder Dewanny Adawlut. 

Mussummat Mooneea and Mithoo Appellants, 
versus 

Dhurm Respondent 

In this case the Court’s judgment was in the following terms 
We are aware that there is a ruling of this Court in the case of 
Thakoorain Sahiba and Chowdry Jai Chund v. Mohun Loll, dated 
18th of April 18G3, which declares that a sister’s son may inherit 
his maternal uncle’s property, but this decision only accepts him as 
an heir in the absence of any lineal male descendant of the four- 
teenth degree, or distant kindred. We, however, observe that the 
weight of precedent and opinion is against this ruling. Macnagbten, 
(Vol. II, p. 87) does not admit of such a claim ; nor Strauge (VoL I, 
p. 147). We do not find a sister’s son in the table of succession in 
the Hitakshard. The sister’s son appears to be regarded as sprung 
from, and belonging to, a different family. In the Madras Presidency 


* Part of the body of the decision of which the above is the abstract is a* follow* 

“ Of what may be called the modern authorities, we have, first, the decision of the Sudder 
Dewanny Adawlut at Calcutta in 1801. Raj Chunder Narain Chowdhrg ▼. Goad Chund 
Goh ( 1 Rcng. Sud. Dew. Awd. Hep. 43 Ante, 503 ). It is impossible to read that ea»e 
without seeing that the point was clearly raised before the Court, which at that time 
consisted of Judges, who were considerable authorities on Iliudfi law. That decision 
has received the high sanction of Sir William Macnaghten, tl Hindu Law," Vol I, 
p. 28 ; it is also cited by Sir Thomas Strange, “ Hindu Law,” Vol. I p. 147, and it ha* 
ever since been considered to be a correct exposition of the Law. At page 84 of the 
second volume of Macnaghten* s Principles and Precedents “of Hindu Law,” we have the 
ligwusta or opinion of the Pundit of the Dacca Court of Appeal purporting to interpret 
the text of YdjnataUcya . He there puts sisters’ sons out of the category in which Hr. 
Piffard would include them ; although erroneously perhaps, he puts them among the 
Bundhus , or distant kindred. Again from M. 8- case cited at the Bar we find that 
the Agra Court overruling its decision in this case, has recently held that the 
sister's son is not in the line of heirs at all ; that the fame point has been decided at 
Madras, and was recently decided in the High Court of Bengal. Against all these concur- 
rent authorities we have nothing to set but the decision now under review, which it u 
admitted at the Bar cannot rest upon the ground on which the judges put it— Hoorc* L 
A. Vol. XI, pp. 403, 404. See, however, the two cases next following. 
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he would not inherit, (Mad. Sud. Dew. Ad. 1859, p. 249.) We 
are further confirmed in our opinion on this case by a decision of the 
High Court, dated the 6th September 1864, (Morgan and Shumbhoo 
Nath Pundit, Judges) which rules that a sister’s son is no heir where 
the Mit&ksharA (the authority in Benares) prevails. We, therefore, 
consider the plaintiff has no focus standi in Court, and that his suit 
should have been dismissed on that account. With this view of the 
case we decree the appeal and reverse the decision of the Lower 
Court, with costs . — Vide Moore’s Indian Appeals Vol. XI, p. 393. 


Calcutta H. C. A. — The 12 th of September 1868. 
Present : 

The Hon’ble Sir Barnes Peacock, Kt., Chief Justice, and the Hon’ble 
L. S. Jackson, J. B. Phear, A. G. Macpherson and Dwarka 
Nauth Mitter, Judges. 

Omrit Koomaree Dabee (Plaintiff) Appellant, 
versus 

Luckhee Narain Chuckerbutty (Defendant) Respondent 

In the absence of nearer relatives a man may be heir to his mother's brother as regards 
property subject to the MiUkshari. 

This case was referred to the Full Bench by Bayley and Phear, J. J., 
under the following remarks : — 

Phear, /.—The material facts of this case appear to me to be 
as follows : — 

The land which forms the subject of the suit was formerly the 
property of one Rughoo-nath, on whose death without leaving male 
issue, it came into the possession and enjoyment of bis widow. 
When the widow died, Rughoo-nath’s daughter Koochil-monee 
succeeded to the property, aud at her death, it passed into the pos- 
session of her husband’s nephew named Suroop. 

While the property was thus in the possession of Suroop, one 
Luckhee-narain, the holder of a bond from Koochil-monee, brought 
a suit upon it against Suroop as Koochil-monee ’s representative. 
The plaint was filed on the 30th of April 1867, and Luckhee-narain 
Vol. II. 
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obtained a decree on the 27th of November of the same year. In 
execution of this decree the property in question was sold. It was 
bought by Luckhee-narain himself; and in virtue of this purchase 
be has obtained possession of it. 

The present suit was instituted on the 21st of April 1864 by 
one Nundo-lall, seeking to obtain possession of the property for 
himself on a little superior to that of Luckhee-narain, Suroop, and 
all others who claim through Koochil-monee. Nundo-lall, who has 
died since the filing of the plaint, was the son of Rughoo-nath’s 
sister, and in that character he contended in this suit, that on the 1 
death of Koochil-monee he was the heir of Rughoo-nath, and en- 
titled to take his immovable property. 

The first issue between the parties was, whether or not Nundo- 
lall as sister’s son could by law inherit from Rughoo-nath. 

The Lower Appellate Court finding as a fact that plaintiff's 
family came from the Mithila provinces, and had always adhered to 
religious rites and customs of those provinces, held that the plain- 
tiff was bound by MitAksharA law. The Lower Appellate Court, 
following the then construction of the MitAksharA law given by 
Macnaghten (Hindfi Law, Vol. I, p. 28), determined that plaintiff, as 
sister’s son, was excluded from the inheritance, and, accordingly, it 
dismissed his suit. 

Against this decision, the plaintiff appeals, especially on 
grounds ; 1st, that the Court ought to have applied the Mithila law 
to the case, instead of the MitAksharA law, and that by the Mithila 
law the plaintiff was entitled to succeed ; 2nd, that even by the 
MitAksharA larv, if properly interpreted, the sister’s son was not ex- 
cluded from the inheritance. 

As to the first objection, it seems to me that the Lower Appel- 
late Court would have been wrong if it had applied the Mithila 
law to the case. Rughoo-nath, as I understand, was domiciled, and 
the property itself was situated, in a district where the MitAksharA 
law prevails. Consequently, as nothing appears in the whole case 
to suggest that Rughoo-nath was subject to any other proprietary 
law, it follows that the MitAksharA law was the law according to 
which the matter of inheritance was to be determined. 

As to the second ground of appeal, the inclination of my own 
opinion is, that according to the MitAksharA the sister’s son is heir 
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ia default of nearer of kin. The current of judicial decisions, 
however, runs so strongly against this construction that I should not 
alone have considered myself justified at this date in resisting it. 
But as Mr. Justice Bayley desires to refer the case to a Full Bench, 
I am willing to concur in doing so, and think the question should 
be simply, whether under the Mit&ksharA law a sister’s son can, in 
any case, bo heir to his mother’s brother as regards immovable 
property ? 

The judgments of the Full Bench were delivered as follows : — 
Mitter J. — The question we have to determine in this case is 
whether, according to the Hindi law as current in the Benares 
school, a sister’s son is entitled to inherit as a Bandhu or cognate. 
Before proceeding, however, to determine the question, we must 
answer a preliminary objection that has been raised before us by 
the pleader for the respondent. It has been contended, that the 
point under our consideration has been already set at rest by a de- 
cision of the Privy Council.* We are of opinion that this conten- 
tion cannot be maintained. True it is, that the decision of the 
late Sudder Court at Agra, which was reversed by the Lords of the 
Judicial Committee, was based upon the ground, that the sister’s 
son is entitled to inherit as a Bandhu, but this position appears 
to have been abandoned before their Lordships by the learned 
counsel who conducted the case on his behalf. The result of this 
concession was, as their Lordships have themselves observed, to re- 
duce the whole matter in controversy to the simple question as to 
whether, upon the proper construction of the MitAkshard, the 
sister’s son is not entitled to come in among the earlier class of heirs 
or Sapindu8 ? This was, in fact, the only question that was dis- 
cussed before their Lordships, aud the only one upon which they have 
pronounced a judicial opinion. To remove all doubts on this point, 
the following passage, in their Lordships’ judgment, might be con- 
veniently referred to : “ He there put the sister’s sons out of the 
category in which Mr. Piffard would place them, though erroneously, 
perhaps, he has put them among the Bandhus.” The word “ per- 
haps,” in the above sentence, is sufficient to show that their Lord- 
ships did not intend to decide the point that we have now got before 
us, and the preliminary objection is, accordingly, over-ruled. 

' Reported in page 681 of Sutherland's Privy Council judgments. 




508 


PRECEDENTS OF 


[ Book il 


With reference to the main question itself, we are of opinion 
that the sister’s son is entitled to rank as a Bandbu according to the 
definition of that term as given in the Mit&ksharit itself. The defi- 
nition is contained in the following passage : — 

“On failure of the paternal grand-mother, the (gotraja) kinsmen 
sprung from the same family with the deceased, and allied by 
funeral oblations, namely, the paternal grand-fatber and the rest, 
inherit the estate. For kinsmen sprung from a different family, 
but allied by funeral oblations, are indicated by the term cognate 
(‘ bandhua’).”* 

It will be observed, that two conditions are necessary to meet 
the requirements of this definition : namely, first, that the claimant 
should be a kinsman sprung from a different family ; and, second, 
that he should be connected by funeral oblatious. Both these con- 
ditions are strictly fulfilled in the case of the sister’s son, and, as we 
will show further on, in a much higlvcr degree in his case than in 
that of any of the nine individuals whose claims to succeed as Ban- 
dhus are admitted on all sides. That he is a kinsman sprung from 
a different family is unquestionable, and it is equally clear that he 
is a Sapinda, or one allied by funeral oblations. It has been argued, 
that according, to Manu, a Hindu is required to perform the funeral 
obsequies of his paternal ancestors only ; that in consequence of 
this rule, the sagotras, or those who belong to the same gotra or 
family, are the only persons entitled to be recognised as Sapindas; 
aud that the sister’s son must be, accordingly, excluded from that 
category. We are of opinion that there is no authority whatever 
to support this contention. We have, however, the express authority 
of Manu himself to decide this point, and what is of still greater 
importance, for the purposes of the present discussion, it is an 
authority quoted and acted upon by the author of the Mit&kshari. 

“For with regard to the funeral obsequies of ancestors, 
daughter’s sons are regarded as son’s sons. Manu likewise declares 
‘By that male child whom a daughter, whether appointed or not, 
shall produce by a husband of equal class, the maternal grandfather 
becomes the grandsire of son’s sons. Let that child give the oblation 
and take the inheritance.’ ” 

• Colobrooke's MiUksharf, Veras 3, Sect. 5, Chap. 2, p. 350. 
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It is manifest from the above that the maternal ancestors also 
are entitled to receive funeral oblations, and this proposition strikes 
at the very root of the contention that has been raised before us. 
Now, the sister’s son is no other relative than the daughter's son 
of the father ; and if it be once conceded, as it must be, that the 
daughter’s son is a Sapinda, it would follow, as a matter of course, 
that the sister’s son is, at least, a Sapinda of the father ; and as 
such he would be clearly entitled, at all events, to rank as a pitrir 
bandJiu, or father’s cognate. In point of fact, however, he is also 
a Sapinda of the deceased proprietor himself, not so near a3 the 
daughter’s son, but nearer than every one of those individuals who 
are admittedly recognised as bandhtu. 

It is a well known principle of Hindd law, recognised in all 
the schools current in the country, that the relation of Sapinda 
exists not only between the immediate giver and the immediate 
recipient of funeral oblations, but also between those who are bound 
to offer them to a common ancestor or ancestors. This principle 
is based upon the theory according to which a Hindd is supposed 
to participate after his death in the funeral oblations that are 
offered by one of his surviving relatives to some common ancestor, 
to whom he himself was bound to offer them when living ; and 
hence it is that the man who gives the oblations, tho man who 
receives them, and the man who participates in them, are all recog- 
nised as 8apindaa of each other. Thus, for example, brothers are 
not required to perform the obsequies of each other, but they are, 
nevertheless, sapindas, being connected with each other through the 
medium of the oblations that they are respectively bound to offer 
to their common ancestors. The same rule holds good in the case 
of the brother’s son, and in fact of every Sapinda who does not 
stand in a direct line of ascent or descent with the deceased pro- 
prietor himself. It will be seen that six out of the nine individuals 
(p. 512) are no other relatives than the daughter’s son of the paternal 
grandfather, the daughter’s son of the maternal grandfather, the 
daughter’s son of the father’s paternal grandfather, the daughter’s 
son of tho father's maternal grandfather, the daughter’s son of the 
mother’s paternal grandfather, and the daughter’s son of the 
mother’s maternal grandfather. The remaining three are the Ison’s 
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son of the maternal grandfather, the son’s son of the father’s 
maternal grandfather, and the son’s son of the mother’s maternal 
grandfather. Not one of these individuals, not even the highest 
among them, or in other words, the daughter’s son of the paternal 
grandfather, is required to offer funeral cakes, either to the deceased 
proprietor himself, or to his father, or to his mother, but at the same 
time they are admittedly entitled to rank as the Sapindaa of the 
man himself, or of his father, or of his mother, as the case might be. 

We can scarcely imagine upon what principle of Hindu law it 
can be seriously contended that the daughter’s son of the father is 
•not a Sapinda, when the daughter’s sons of the paternal and mater- 
nal grandfathers are acknowledged as such. 

As regards the performance of funeral obsequies, the daughter’s 
son of the father occupies the same position as a son’s son of the 
father, or in other words, as a brother's son ; whereas the daughter’s 
son of the paternal grandfather, who is the highest in rank among the 
admitted Bandhus, does not stand an inch higher than the sou of a 
paternal uncle. It is perfectly true that the lawyers of the Benares 
school sometimes use the word Sapinda in the sense of consangui- 
nity, or mere connection through the body ; but in either case the 
position of the sister’s son would remain unaffected. We have 
already pointed out that as regards funeral oblations, the sister’s son 
occupies the same position as a brother’s son ; and as to consangui- 
nity, the very nature of his relationship with the deceased proprie- 
tor obviously shows that he is nearer than the nearest of the admit- 
ted Bandhus. If authority is needed on this last point, the following 
passage of the Mitkksharti might be referred to as conclusive. 

“ The relation of Sapinda arises from connection as parts of 
one body. So the relation of Ek-pinda in the son with regard to 
the father arises from the connection as parts of the body of the 
father. And with the grandfather, &c., in consequence of the con- 
nection with their body through the father. In the same manner 
in regard to the mother, from connection as part of the body of the 
mother. In the same manner in regard to the maternal grand- 
father, &c., through the mother. In the same manner with the 
mother’s sister and maternal uncle, and the rest, by reason of the 
connection or parts of one body.” — Mitdkshard, Achdr Adhyaya , 
leaf 6 . 
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It is scarcely necessary to point out, that in the passage before 
us, the maternal uncle and the sister’s son are distinctly recognised 
as sapindas of each other. The whole doctrine of sapinda, accord- 
ing to the authorities of the Benares school, ha3 been correctly 
expounded in the Vyavastha cited in the case reported in the third 
volume of the Select Reports, page 37. The Pundits were unani- 
mously agreed in declaring that there are two significations only in 
which the word sapinda is used by the lawyers of that School, 
namely, consanguinity and connection through funeral oblations; 
and the following passages from the Pardsara Mddhava and the 
Nimaya Sindhu, both of which works are recognised as authorities 
concurrently with the Mitdkshard, were cited by them in support of 
this opinion. 

“ Those are sapindas who are connected by the tie of consan- 
guinity ; for instance, the father and the son are sapindas to each 
other, and the body of the father is perpetuated in the son without 
any intervention. So also is the son by the medium of the father 
a sapinda of his paternal grandfather, and of his paternal great- 
grandfather. So also the son by the medium of his maternal grand- 
father is sapinda of his maternal aunt and uncle, and by the me- 
dium of his paternal grandfather, he becomes a Sapinda of his 
paternal aunt and uncle, &c." (Pardsara Mddhava). 

“ Those are sapindas between whom exists a reciprocity of 
giving or receiving funeral oblations. The fourth person and the rest 
share the remains of the oblation wiped off with the Kusa grass ; the 
father and the rest share the funeral cakes. The seventh person is the 
giver of oblations, the relation of sapinda or men connected by 
the extension of the funeral cake, extends, therefore, to the seventh 
person, or sixth degree of ascent or deseent. It should not be sup- 
posed that an uncle or nephew are not reciprocally sapindas, as 
he who shares in the oblations offered by the uncle, shares also in 
those offered by the nephew. In short, if any one of those who 
participate in the funeral oblation offered by one individual, be also 
the presenter of funeral oblations to one of his co-participators, 
then the whole number become sapindas of each other.” ( Nimaya 
Sindhu). 

It is perfectly clear that, according to either of these authori- 
ties, the sister’s son is entitled to rank as a sapinda. 
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We have stated above that there are two significations only in 
which the word Sapinda is used in the Benares School, and the 
pleader for the respondent has not even been able to suggest a third. 
We might also add, that so far at least as the Nirnaya Sindhu is 
concerned, the sister’s son is expressly recognised as heir, as the 
following passage will show : — 

“In default of the brother’s son, the father, mother, the 
daughter-in-law, the sister, and her sons are entitled to perform the 
Sr&ddha, because they are the heirs" ( page 219 ). 

We have shown by the foregoing remarks that the sister’s son is 
entitled to remark as a Bandhu according to the definition of that 
term as given in the Mitdkskard. 

We will now proceed to examine the various objections that 
have been urged, both before us and elsewhere, against his right to 
succeed as an heir. These objections may be all classified under the 
following heads : — 

1st. — That the definition referred to has no connection with the 
law of inheritance. 

2nd. — That the enumeration of Bandhus made in verse 1, sec- 
tion 6, chapter 2, is exhaustive, and that the sister’s son is neither in- 
cluded in that enumeration, nor mentioned as an heir in any other 
part of the work. 

3rd. — That it has been settled by a uniform course of decisions, 
that the sister’s son is not entitled to inherit under the Hindfi law 
administered in the Benares School. 

With reference to the first objection, we are of opinion that it 
is altogether untenable. The definition in question occurs in a part 
of the work which is exclusively devoted to the exposition of the 
law of inheritance, and it miy be fairly asked, if it has no connec- 
tion with that law, for what other purpose has it beeD introduced in 
such a place ? 

The second objection is also untenable. Verse 1, Section 6, 
Chapter II, runs as follows : — “ On failure of gentiles, the cognates 
are heirs. Cognates are of three kinds, — related to the man him- 
self, to his father, or to his mother, as is declared by the following 
text. “ The sons of his own father’s sister, the sons of his own 
mother’s sister, and the sons of his own maternal uncle must be 
considered as his own cognate kindred. The sons of his father’s 
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paternal aunt, the .sons of his father’s maternal aunt, and the sons 
of his father's maternal uncle must be deemed as his father’s cog- 
nate kindred. The sons of bis mother’s paternal aunt, the sons of 
his mother’s maternal aunt, and the sons of his mother’s maternal 
uncle must be recognized as his mother’s cognate kindred.’’ 

There is nothing, whatever, in this verse to justify the contention 
that the author of the Mit&kshaiA intended thereby to lay down an 
exhaustive list of Bandhus or cognates. He says first of all that 
Bandhus are entitled to inherit in default of gotrajas ; and, secondly, 
that Bandhus are of three kinds, namely, those who are related to 
the man himself, and those related to his father and mother respec- 
tively. The only argument, therefore, which can be advanced in 
support of this contention is the simple fact of bis having concluded 
this sentence by quoting a text from one of the Hindi! sages which 
contains the names of a limited number of Bandhus. We are of 
opinion that this argument, per se, is entitled to no weight what- 
soever. Isolated texts from various Hindu sages, and of a similar 
description, are to be frequently found in the Alit&kshard, and it 
would be manifestly erroneous to contend upon the authority of any 
one of them that an exhaustive enumeration of heirs was intended 
to be made thereby. The following text of Vrihat Vishnu, quoted 
in page 32C of (Colebrooke’s edition of) the MitAksbara, might be 
referred to as an illustration. 

“ The wealth of him who leaves no male issue goes to his wife. 
On failure of her, it devolves upon the daughter ; if there be none, 
it belongs to the father, if he be dead, it appertains to the mother?” 
It would be obviously improper to say, from the mere fact of the 
author of the Mit&ksharA having referred to tbiH text, that he in- 
tended to declare that the particular persons mentioned therein are 
the only heirs to the estate of a deceased Hindu who has left no 
male issue ; or that such even was the intention of Vrihat Manu 
himself. As to the particular text before us, there is absolutely no- 
thing in it from which it can be reasonably inferred that the author 
of it at least, if not the author of the JlitAksbarA, had such an in- 
tention in view. All that it says is that certain relatives must be 
considered as Bandhus of one class, and certain others as Bandhus 
of two other classes respectively ; it no where says that these persons 
are the only Bandhus recognised by the Hindi! Law. The object 
Vot. II. 65 
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which the author of the Mitdkshar& hail in view in referring to this 
text is evident. His own words are sufficient to show that this text 
was referred to merely for the purpose of establishing the three- 
fold classification of Bandhus. 

The text of Manu which says, “ to the nearest Sapinda the 
inheritance belongs,” is frequently cited by him as a leadiug authori- 
ty on all questions of Hindu Law. Indeed, the very definition of 
Bandhus, under our consideration, is based upon this fundamental 
doctrine, and in the very next verse he distinctly lays down that the 
order of succession to be observed among the different classes of 
Bandhus is to be regulated by “ nearness of affinity.” Are we then 
to suppose that the author of the Mitakshari has been so far forget- 
ful of this fundamental principle, as to render himself guilty, uncon- 
sciously as it were, of the gross inconsistency of laying down a defi- 
nition and of excluding those very persons who are best entitled to 
claim the benefit of it. In what way, we might repeat in this place, 
are the sister’s sons of the father and of the mother better qualified 
to inherit than the sister’s son of the deceased proprietor himself? 
What doctrine of Hindu Law, directly or indirectly sanctioned by 
the author of the Mitdkshard can be cited in support of the conten- 
tion that the maternal grandfather himself is not an heir, when his 
sons’ sons and his daughters’ sons, nay even when the sons’ sons and 
their daughters’ sons, of the father’s and mother's maternal grand- 
father are acknowledged as such ? How, again, are we to reconcile 
the proposition that the maternal uncle, or in other words the uterine 
brother of the mother, is to be excluded from the line of inheritance, 
when her cousins, namely the sons of her father’s sisters and the sons 
of her mother’s sisters, are to be included in it ? Startling anoma- 
lies, like these cannot be imputed to an author without there being 
some tangible ground upon which such an imputation can rest. It 
is perfectly true that in the particular case before us, we are bound to 
administer the Hindii Law as it has been expounded by the author 
of the Mitakshard, but we can hardly be justified in ascribing such 
gross absurdities to him at the very time when he was really trying 
to extend the category of Bandhus by introducing the three-fold 
classification before alluded to. 

The word ‘ Bandhu’ has been sometimes interpreted as distant 
kindred, but we can hardly suppose that the author of the Mit&k- 
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shard seriously intended to authorize the succession of the most 
distant Bandkus by sacrificing the right of those who are the 
nearest. 

The following passages of the Mitdkshard will remove all pos- 
sible doubts on this point 

“ When one dies in a foreign country, let the descendants, cog- 
nates (Bandhu8j, gentiles, or his companions take the goods, or, 
in their default the king. When he goes to a foreign country, of 
those who are associated in trade and dies, then his share would 
be inherited by his heirs, that is, the son and other descendants ; 
cognates (Bandhi u), i. e., the maternal side relatives, maternal 
uncle, and others ; the gentiles that is the Sajrindas, besides the 
son and other descendants ; and those who are come, that is those 
among the associates who are come from a foreign country ; or in 
their default, that is, of the heirs, &c., the king shall take. The 
word 'va’ (or) shows that the heirs, c be., are entitled in alternation. 
The rule as to this order is contained in the text “The wife, 
the daughter” <fec. 

It will be seen that the word ‘ Bdndhava’ is expressly stated to 
include the maternal uncle, whoever else might be entitled to come 
in within the word ‘others' which follows immediately afterwards. 
In the case of a foreign trader, therefore, it is perfectly clear that 
the maternal uncle is an heir, but before we can apply this argu- 
ment to the general case, it is necessary to meet two objections that 
have been raised against such an application. The objections are : 
first, that the word used in this passage is ‘Bdndhava’ whereas the 
word used in the general text is 1 Bandhu’ ; and second, that the 
passage in question refers to an exceptional state of things, and 
can not, therefore, be accepted as a guide for the general case. 

Both these objections are conclusively met by the express words 
of the author himself. It is distinctly stated by him that the order 
of succession applicable to this case is exactly the same as that laid 
down in the general text ; and further, that the only necessity for 
making a separate text for the exceptional case arose from that of 
excluding the fellow pupil and the Br&hman, and of substituting the 
fellow traders in their place. It is perfectly clear, therefore, that 
the words ‘ Bandhu and Bdndhava’ are of identical import, or, in 
other words, that the two texts arc identical in every respect, except 
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as to the slight modification which relates to the fellow pupil and 
the Brahman. The second passage, too, is equally decisive on this 
point. It is distinctly pointed out therein that the word maternal 
uncle used in the text of Ydjnavallcya stands for all the three classes 
of Bandlius described by the author in his commentary upon the 
general text. 

The Vira-mitrodaya, which is a work of high repute in the 
Benares School, concurrently with the Mit£kshar&, is also clear on 
this point: “Cognates are of three kinds, related to the person 
himself, to his father, and to his mother, according to the following 
text: “The sons of the father’s sister, the sons of the mother’s 
sister,"’ &c. Here by reason of near affinity, the cognate kindred of 
the deoeased himself in the first instance, then the father’s cognate 
kindred, and next his mother’s cognate kindred succeed. This is the 
order of succession. In the text of Mar.u, “then the distant kins- 
man shall be the heir, or the spiritual preceptor or the pupil. The 
term Sakulya comprehends the persons descended from the same 
family (Sagotra) and the kinsmen allied by common libations of 
water Samdnodaka, the maternal uncle and the rest, and the three 
kinds of cognates. The term * Bandhu’ in the text of YogisKwara 
(Yajnavalkaya,) must comprehend also the maternal uncle and the 
rest, othterwiso maternal uncle’s sons and the rest would be en- 
titled to succeed, and not they themselves, though nearer in affi- 
nity, a doctrine highly objectionable.’’ — Vira-mitrodaya, (Sans.) 
page 209. 

The Vivada Chintamani, which is a work of paramount authori- 
ty in the sister School, which goes by the name of the Mithila School, 
is also of the same opinion, “ the maternal uncle, and the rest' 1 
being expressly recognised in the category of heirs laid down ia 
page 299 of Prasanua Coomar Tagore’s translation of the work. 

In the face of all these concurrent authorities, it seems impos- 
sible to contend, that an exhaustive enumeration of Bandhus was 
made in verse 1, Section 6, Chapter II, of the Mitdksliarfc. It has 
been said that the sister’s son is not entitled to inherit because bo 
has been nowhere mentioned as an heir specifically by name ; hut 
this objection can bo scarcely maintained if the doctrine of exhaus- 
tive enumeration falls to the ground. Apart from this last considera- 
tion, however, we do not see any reason why a specific enumeration 
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by name should be insisted upon in every case. An enumeration 
by a general name, accompanied by a suitable definition sufficiently 
illustrated, is as good as any other kind of enumeration, particularly 
when the general name in question is applicable to»a large number 
of persons whose individual names it would be very inconvenient to 
specify in detail ; and we do not see any reason why in this parti- 
cular case we should insist upon anything more than what we have 
already got before us. The great-grandson, for instance, is no where 
mentioned as an heir distinctly by name ; and yet it would be simply 
absurd to contend that the estate of a deceased Hindis is to go to the 
fellow pupil, or to the king even, if his own great-grandson is living. 
Similarly, when we now come to the gotrajas, we find that no one 
below the descendants of the paternal great-grandfather is expressly 
recognised by name in any part of the MitSksharS ; and yet, it is a 
fact admitted on all sides, that the descendants of the remotest an- 
cestors in the agnatic line, at least of those who stand within the 
fourteenth degree, are entitled to inherit in the Benares School. 
Why, then, are we to introduce this novel principle of interpretation 
when we come to deal with the Bandhus? There might have been 
some foundation for such an argument if the claimant had been a 
female relative, females, as a class, being generally supposed as 
having no right to inherit in consequence of their inability to perform 
religious rites : but in the case of male relatives, no restriction of 
any kind whatsoever can be cited to defeat their rights, if they are in 
a position to establish their status as Sapindas. We have shown 
that ‘the maternal uncle and others are entitled to inherit in addition 
to those who are admitted as Bandhus. As far as the purposes of 
the present case are concerned, it is almost self-evident that if the 
maternal uncle is entitled to succeed as a Bandhu, the right of the 
sister’s son would follow as a matter of course. We have seen that 
there is but one definition of the word Bandhu, and the very nature 
of the definition conclusively proves that if the maternal uncle is a 
kinsman from a different family, and allied by funeral oblations, the 
sister’s son must necessarily be a kinsman of the same description. 

It remains for us to meet the last objection. No doubt, if 
there were a uniform course of decisions establishing the doctrine 
that the sister’s son is not entitled to succeed, we would have been 
scarcely justified in holding otherwise, however much wo might havo 
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been disposed to do so for the reasons set forth above. The fact, how- 
ever, is that there is no such uniform course of rulings as has been 
erroneously contended for before us. The following are all the cases 
that might be teferred to on the point : — 

1. — Rajendro Narain versus Gocool Chand, Goh. — 1st Select Reports, 

page 43. 

2. — Ilias Koonwar versus Agund Rai. — 3rd Select Reports, page 37. 

3. — Sheo Suliaye Singh versus Omed Koonwar. — 6th Select Reports, 

page 301. 

4. — Case No. XI, Macnaghten’s Hindu Law, Volume II, page 91. 

6. — A decision of the Madras Sudder Court reported in page 247 of 
the printed cases for I860. 

6. — Stoke ’s Reports, Volume I, page 85. 

7. — Cliootee Lall versus Gooroodyal — Agra Select Reports, Volume 

V, page 198. 

8. — Mohun Lall versus Thakooranee Sahibali. — Agra Law Journal, 

1864, page 17. 

9. — Jowahair Raoot versus Mussummat Kylasoo. — Volume I, page 75, 

Weekly Reporter. 

10. — Sona Debi versus Biswambliar Sahoo. — 4 Legal Remembrancer, 

page 168. 

11. — Oridharee Lall versus The Secretary of State. — Volume IV, 

page 13, Weekly Reporter. 

The first case has nothing to do with the particular point before 
us, and we would not have alluded to it at all, if Sir Thomas 
Strange had not stated upon the authority of that case, that 
the sister’s son is not entitled to inherit in the Benares School. 
The contest in that case, however, was between the sister’s son 
on the one side, and a Gotraja Sapinda on the other. The 
pandits who were consulted in it very properly declared that if 
the Bengal law were applicable to the case, the sister’s son would 
be entitled to preference, but that the reverse would be the case 
according to Mithila law. The case was ultimately disposed of in 
favor of the sister’s son, the Bengal law being held to be applica- 
ble ; but there is not a single word, either in the decision itself, or in 
the Vyavasthd referred to, from which it can be gathered that the 
sister’s son would not have succeeded as a Bandhu if the Mithila 
law had been adopted, if there were no Gotraja relatives iu his wav. 
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The second case lias been already referred to in an earlier 
part of this judgment. It related to the daughter’s son of the 
brother, and, as we have already seen, the only ground that was 
put forward for excluding him from the inheritance was the erro- 
neous one of his not being a Sagotra Sapinda. 

The third case is directly in favor of our interpretation. 
The question was, whether a daughter’s son’s son is entitled to in- 
herit, and this question was determined in the affirmative upon the 
unanimous VyavasthA of the pandits consulted on the occasion, in- 
cluding those of the Benares PdtaliMld. 

The fourth case clearly shows that the sister’s son is entitled 
to succeed as a Bandhu, both according to the Benares law and 
according to the Mithila. This case is of particular importance, 
inasmuch as it appears to have met with the approbation of Sir W. 
Macnaghten himself, who has evidently cited it as a leading authori- 
ty on the point. We might also add, that Sir W. Macnaghten had 
expressly stated in his note to case No. 5, reported in page 87 of 
the same volume, that the Vyavastha given by the Pandit of Zilla 
Behar, in which the sister’s son is ranked as a Bandhu, is conforma- 
ble to the law as current in Benares, Mithila, and other provinces. 

The fifth case is a mere dictum ; but it is to be observed that the 
Pandit who was consulted on the occasion distinctly stated that the 
sister’s son was entitled to inherit as a Bandhu, and no authority of 
any kind was cited or referred to contradict this opinion. 

The sixth case is also a dictum, and the same remarks that 
have been made with reference to the preceding case apply to this 
case also. 

The seventh case has nothing to do with the point before us. 
The dispute was between a brother’s daughter’s son and a Gotraja, 
and it was very properly held that the latter is entitled to succeed 
in preference to the former. 

The eighth case is a mere dictum, but in this instance the dic- 
tum is in favor of the sister’s son. 

The ninth case arose from a dispute between the sister’s sou 
and an agnatic relation, and it was correctly held in that case that 
the latter is entitled to succeed. The learned Judges, however, who 
decided the case, went on to say that the sister’s son is not entitled 
to inherit, cither according to the Benares law or according to the 
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Mithila law. In the absence, however, of any farther explanation 
on the point, we are rather disposed to think that all that was in- 
tended to be said, is that he is not entitled to inherit in preference 
to the Ootraja; but at any rate it is clear that this opinion cannot 
be treated as anything more than a mere dictum. 

The next case, however, is directly to the point, and with all 
deference to the learned Judges who decided it, we are of opinion 
that it is based upon erroneous grounds. These grounds have been 
too fully examined by us in the preceding part of our judgment to 
require any further notice. We wish, however, to make one remark 
in this place, and that is, that the learned Judges appear to have 
been mainly influenced by the idea that the sister’s son has never 
been recognised as an heir. With all deference to the learned 
Judges, we are bound to state that this was by no means the actual 
state of things at the time when their decision was pronounced, 
whatever it might be in this day. It is perfectly true that there is 
a paucity of decisions on the other side, but this fact appears to have 
mainly arisen from the peculiar doctrine of the Benares School by 
which the remotest relative in the agnatic line has been placed above 
the highest of the cognates. It might be added that very few cases, 
indeed, if any, can be pointed out in which the daughter’s son of the 
paternal grandfather has been expressly recognised as an heir. 

The last case relates to the maternal uncle of the father, and 
the grounds of the decision in this case being nearly the same as 
those in the one next above, no special remarks with reference to it 
are necessary. 

Upon the whole, then, it must be admitted that the majority of 
the earlier cases at least are in support of our view ; and of the more 
recent, there are two cases at most that are directly opposed to it 
The last objection, therefore, must also be over-ruled. 

For the reasons set forth above, I am of opinion that the ques- 
tion put to us by the Division Bench must be answered in the affir- 
mative, or, in other words, that the sister’s son is entitled to inherit 
uuder the Hindti Law administered in the Benares School. 

Peacock, C. J . — I am of opinion that in the absence of nearer rela- 
tives, a man may be heir to his mother’s brother as regards property 
subject to the Mitdkshard. The question has substantially been de- 
cided by the Privy Council (I7th July 1868) in the case of Gridbaree 


Digitized by Google 



Chap. ii. ] 


SUCCESSION OF COQNATES, &c. 


521 


Lall Roy against the Government of Bengal,* in which it was held 
that the maternal uncle of the father of the deceased was not ex- 
cluded from the class of Bandhus capable of inheriting, and that the 
text contained in Article 1, Section 6, Chapter II of the Mitakshara 
does not purport to be an exhaustive enumeration of all Bandhus who 
are capable of inheriting, that it is not cited as such or for that 
purpose by the author of the MitdksharA 

The judgment of Mr. Justice Dwarka-nath Mitter, which ha 
has just read, and in which he has displayed great learning, ability, 
and research, was written before the decision of the Privy Council 
in Gridharee Lall versus the Government of Bengal was published 
here. My Hon’ble colleague has entered so fully into the reasons 
and exhausted the arguments in support of the view which he has 
taken, that it is unnecessary for me to do more than to say that I 
concur in the reasons which he has given in support of the conclusion 
at which he has arrived ; and it is extremely satisfactory to find that 
it is entirely in concurrence with the view taken in the judgment of 
the Privy Council. The case must be sent back to the J udges who 
referred it. 

Jackson, J . — I am of the same opinion. It is very satisfactory 
to feel that a conclusion so entirely consistent with reasons is also in 
full conformity with the Hind6 Law, as is conclusively shown in 
the exhaustive judgment which has been prepared by Mr. Justice 
Mitter, and also that the view which we had taken of the subject 
has been, it truly be said, simultaneously adapted by the highest tri- 
bunal. 

Phear, J . — In referring this case to a Full Bench, I expressed 
the inclination of the opinion which I then held. Mr. Justice Mitter’s 
very complete argument, in which I concur, has, I think, demonstrat- 
ed that opinion to be correct. I would, therefore, answer the ques- 
tion in the words whioh have been used by the Chief Justice. 

Macpherson, J . — I am of the same opinion. 

Sutherland’s Weekly Reporter, vol. X, F. B., p. 76. 

The enumeration of Bandhus or cognates, who succeed, given 
in Section 6, Chapter II of the Mitiikshar£, is an exhaustive one, 
and, therefore, those Bandhus only succeed who are enumerated 

* See 10, W. I!., Privy Council, p. 31 ; »ud poet, p. 522. 

Vol. II, CS 
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therein. A maternal uncle or a father’s maternal uncle cannot in- 
herit, as they are not among the persons enumerated . — Government 
versus Gridharec Lull Roy. — S. W. R., Vol. IV, p. 13. 


Pjriyt Council— The 17th. of July 1SG8. 

Present : 

The Master of Rolls, Sir James W. Colville, Sir Edward Vaughan 
Williams, the Lord Chief Baron, and Sir Lawrence Peel. 

On Appeal from the High Court at Calcutta.* 

Gri-dharee Lall Roy 
versus 

The Government of Bengal 

Held that the list of Bandhus given iu Article 1, Section 6, Chapter II of the MitAl- 
shard is not exhaustive but simply illustrative of the proposition that there are 
three classes of Bandhus, and as such entitled to inherit in preference to the King, 
who cannot take to the prejudice of a maternal uncle or a maternal grand-uncle. 

The Vir-mitrodoya is properly receivable as an exposition of what may have been left 
doubtful by the Mitdkshard and is declaratory of the law of the Benares School 

The facts on which the determination of this appeal depends 
are few and undisputed. Woopendro Chunder Roy, the owner of 
the zemindary and other property in dispute, died on the 7th of 
August 1860, an infant and unmarried. He was of a family which 
formerly came from the Upper Provinces, and though settled in 
Lower Bengal, where the zemindary is situated, is admitted to have 
retained the ceremonial and other law of its original habitat. There 
is, therefore, no dispute that any question touching the succession to 
Woopendro Roy is determinable by the law of inheritance current at 
Benares. 

On Woopendro’s death the appellant, as the nearest male re- 
lative surviving him, performed his shradh, and claimed bis proper- 
ty as heir, and shortly afterwards applied to have his own name 
substituted for that of the deceased as owner of the zemiudary on 
the Collector’s register. lie is, however, but a remote kinsman of 
the deceased, being only the brother of his grandmother ex-parte 

* 30th August 1S65, (present Trevor, Officiating Chief Justice, and Campbell, J.). 
See 4, VY. It. Civil RuliDgs, p. 13. 
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paternd, or, to uso tho phraseology of the Mit&ksharu, his father’s 
maternal uncle. And accordingly at the time of this application 
for mutation of names, some question whether the appellant was 
entitled to inherit, and whether the property did uot pass for want of 
heirs to the Crown, was raised. Thereupon the Board of Revenue 
consulted their adviser, the Legal Remembrancer, and on his opinion, 
determined to recognize the title of the appellant, who accordingly 
was put into possession, or left in possession of the property, record- 
ed as proprietor of the zemindary in tho Collector’s books, and con- 
tinued to pay the Government revenue assessed upon it up to the 
date of the institution of this suit 

In 1863 the Government authorities appear to have changed 
their view of the appellant’s title ; and on the 3rd of August in that 
year the suit out of which this appeal has arisen was commenced 
against him in the name of the Government of Bengal, as represent- 
ing the Crown, for the recovery of the real and personal property 
of Woopeudro on the allegation that upon his death it had escheated 
for want of heirs to the Crown. 

By the decree dated the 30th of September 1864, the Zillah 
Judge dismissed tho suit, holding that tho Government wa3 not 
entitled to oust the appellant. The precise grounds of this judgment 
it is unnecessary to examine. 

Ou appeal to the High Court this decision was reversed by two 
of the J udges of that Court. And the present appeal has been pre- 
ferred against their decree. 

The points ruled by the judgment of the High Court were : — 

1st. — That the Government was not estopped by tho acts of its 
officers in 1861, when the appellant applied for and obtained tho 
mutation of names, from bringing this suit. 

2nd . — That upon the true construction of the Section in tho 
Mit&kshara, which will hereafter be considered, the appellant, as tho 
maternal uncle of tho father of the deceased, was excluded from the 
class of “ Bandhus ” capable of inheriting, and that consequently, as 
between him and Government, ho had no title to the property 
sued for. 

The able arguments before this Committee have been principally 
addressed to tho question raised by the second of the above findings, 
vis., whether, under the law current at Benares, the appellant has 
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not a title to inherit the property preferably to the claim of the 
Government by escheat ; and that question their Lordships will first 
consider. 

Its determination will ultimately be found to depend on the 
construction to be given to the first article of the sixth section of 
the second chapter of the Mitfiksbard. The absolute exclusion of 
the father’s maternal uncle from the list of possible heirs, for which 
the respondents contend, can rest on no other ground. 

Mr. Forsyth, indeed, argued strongly against the right of the 
appellant to inherit, on the assumption that he was not entitled to 
offer the funeral oblations. But is this assumption well founded t 
There is evidence of the family priest and others, that the appellant 
did, in point of fact, perform the ahradh of Woopendro ; and he 
seems, in the judgment of the priest, properly to have performed 
that function in the absence of any nearer kinsman. It is, however, 
unnecessary to determine whether this act of the appellant was re- 
gular or not. The issue in this case is not between two competing 
kinsmen, but between a kinsman of the deceased and the Crown. Let 
it be supposed, for the sake of argument, that the nearest existing 
relative of Woopendro at the time of his death had been, not the ap- 
pellant but a natural-born son of the appellant It is admitted that, 
on the strictest interpretation of the Mitdkshard, such a person is 
a Bandhu ; that the three classes of Bandhus must be exhausted 
before the King can take for want of heirs ; and, therefore, that the 
title of the appellant’s son would prevail against the Crown. Now, 
such a Bandhu either is competent to perform the ahradh of the de- 
ceased, offering some kind of funeral oblation, or he is not. If he 
be incompetent, it follows that his right to inherit is wholly inde- 
pendent of the doctrine of spiritual benefits derivable from fuueral 
oblatious, and is determined solely by kiusmauship. If lie be com- 
petent, it follows a fortiori that his father would have been one 
degree nearer akin to the deceased, would also have been competent; 
and that his exclusion from the line of inheritance, if it exists de- 
pends upon some other principle. 

It is impossible to read the second chapter of the Mitdkshark 
without remarking the extreme jealousy with which the Hindu law 
regarded the right of the King to take on failure of heirs. The 
seventh section refuses altogether to recognise that right where the 
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property was that of a Brahman. Admitting it as to the property of 
the other castes or classes, it expressly says, “ if there be no relations 
of the deceased, the preceptor, or, on failure of him, the pupil 
and again, “ if there be no pupil, the fellow-student is the successor.” 
It thus exhausts the relatives, and then interposes between them 
and the King three classes of heirs not connected with the deceased 
by blood, or participation in funeral oblations. The title of the 
King is afterwards stated affirmatively, thus : — “ The King may take 
the estate of a Ksluitriya, or other person of an inferior tribe, on 
failure of heirs down to the fellow-student.” So Manu ordaius : — 
“But the wealth of the other classes, on failure of all (heirs), the 
King may take.” So far, then, the law would seem to be clear that 
the King cannot take the property to the prejudice either of a 
maternal uncle, or a maternal grand-uncle, each of whom is obvious- 
ly ' a relation’ of the deceased. What grounds, then, does the 
sixth section afford for the hypothesis that these two relations are 
arbitrarily excluded from the list of possible heirs ? That section 
begins by stating broadly, “ On failure of gentiles, the Bandhus 
(rendered by Mr. Colebrooke cognates) are heirs.” But in this par- 
ticular section it may be taken, as defined elsewhere by the Mitdk- 
6liar£ itself, to import kinsmen springing from a different family (and 
therefore, opposed to ‘gotraja’ or ‘gentiles’), and connected by funeral 
oblations. From this class the maternal uncle, or the father's maternal 
uncle, (assuming their connection with the deceased by funeral oblar 
tions) can be excluded only by some arbitrary definition. The author 
of that treatise goes on to state, “ Cognates (Bandhus) are of three 
kinds : related to the person himself, to his father, or to his mother, 
as is declared by the following text.” And then follows, as a quota- 
tion, a more ancient text, (the authorship of which seems, from Mr. 
Colebrooke’s note, to be uncertain), which says : — ‘ The sons of his 
own father’s sister, the sous of his own mother’s sister, and the sons 
of his own maternal uncle must be considered as bis own cognate 
kindred. The sons of his father’s paternal aunt, the sons of his 
father’s maternal aunt, and the sous of his father's maternal uncle 
must be deemed his father’s cognate kindred. The sons of his 
mother’s paternal aunt, the sons of his mother's maternal aunt, 
and the sous of his mother’s maternal uncle must be reckoned 
amongst his mother’s coguate kindred.’ 
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If, for the determination of the question under consideration, 
their Lordships were confined to the four corners of the Mit&kshari, 
they would feel great difficulty in inferring, from the omission of 
‘ the maternal uncle’ and * the father’s maternal , uncle’ from the 
persons enumerated in this text, that either of * lijiose relatives is 
incapable of taking by inheritance the property of a deceased Hindu 
in preference of the King. Such an inference, in the 'teeth of the 
passages which say that the King can take only if. there hp no re- 
latives of the deceased, seems to be violent and un^i^nd. Fof the 
text does not purport to be an exhaustive enumeration's^all Ban* 
dhus who are capable of inheriting, nor is it cited as subh? of- for 
that purpose, by the author of the Mit&kshar6, — it is itSetl simply 
as a proof or illustration of his proposition that there are- three 
kinds or classes of Bandhus ; and all that-fle states fqrther uponjt 
is the order in which the three classes take, viz., that Ihe Bandhus 
of the deceased himself must be exhausted before any of his father’s 
Bandhus can take, and so on. 

Again, further doubt is thrown upon the theory of exhaustive 
enumeration by the passage of the Mit&ksharfi, which is not found 
in that portion of the Treatise which was translated by Mr. Cole- 
brooke, but has been translated for the purposes of this suit The 
general effect of that passage is to introduce in the case of a trader 
dying abroad, a new class of remote heirs, viz., his returning co-tra- 
ders. But this provision is preceded by an enumeration of prefer- 
able heirs, which includes, among Bandhus, the maternal uncle. 
Here, then, is a passage, written by the author of the Mitiksharl 
himself, which treats the maternal uncle as capable of inheriting. 
The learned Judges of the court below meet this authority 
by suggesting that the heirship of the maternal uncle, as well 
as that of the co-trader, may be exceptional, and confined to the 
case of the trader dying abroad. Their Lordships, however, cannot 
admit the reasonableness of this hypothesis, and think that even on the 
MitSkshaiA the question under consideration is at least uncertain. 
That question, however, is not to be governed by the Mitakskara alone. 
Adhering to the principles which this Board lately laid down in the 
Bamnad case,* their Lordships have no doubt that the Vira-mUro- 
daya, which by Mr. Colebrooke and others is stated to be a treatise of 

* See ante. 
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high authority at Benares, is properly receivable as an exposition of 
what may have been left doubtful by the Mit&ksliard, and declarato- 
ry of the law of the Benares School. 

After stating that the term Sakulya, or distant kinsman, 
found in the text of Manu, comprehends the three kinds of cog- 
nates, the commentator goes ou to say, — “The term cognates 
(Bandhus,) in the text of Joyishwara* must comprehend also the 
maternal uncles and the rest, otherwise the maternal uncles and the 
rest would be omitted, and their sons would be entitled to iuherit, 
and not they themselves though nearer in the degree of affinity, — 
a doctrine highly objectionable.” The learned Counsel for the respon- 
dents remarked that this passage of tho Vira-mitrodaya goes no 
further than to affirm tho right of a maternal uncle, and that it says 
nothing of a maternal grand-uncle. But to say nothiug of the use 
of the term ‘and the rest,’ the text is at least an authority for tho 
proposition that a maternal uncle is a Baudhu. The maternal uuclo 
of the father is, therefore, a Bandhu of the father, and it is admit- 
ted that, failing the Bandhus of the deceased, the Bandhus of the 
father are entitled to inherit. 

This view of the law is confirmed by the majority of the consul- 
ted Pundits ; it seems also to make the law of the Beuares School 
consistent, on the point in question, with that of Bengal ; and the 
concurrence of opinions of Mitra-misra, the author of the ‘ Yira- 
mitrodaya,’ with Jinnita- VAhana, the author of the ‘ Ddya-bbaga,’ is 
not unimportant, since they are stated by Mr. Colebrooke (Preface, 
p. VIII) to differ on almost every disputed point of Hindfi law. 

Their Lordships do not think it necessary to consider at any 
length the decided cases which are cited in the judgment under 
review. It is admitted that there is no case precisely in point ; and 
the authority of those cited, in so far as they go to support tho 
theory that the enumeration of Bandhus, in the text quoted in the 
Mit&kshard, is to be taken as exhaustive, has been shaken, if not 
altogether over-ruled, by the decision which, wo are informed, has 
been recently passed by the High Court of Bengal in the case of 
Amrita Kumari v. Lakhi-narayan ChucJcei'butty. The question 
under consideration must, therefore, be held to be an open one even 
in the Courts of India. 

• Tliat is Ytlynavalbja. 
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Their Lordships, then, have come to the conclusion that, 
according to the law by which this case is to be governed, the appel- 
lant was capable of inheriting the property in dispute, and that his 
title thereto is preferable to that of the Crown ; and, therefore, 
without holding the reasons given for his judgment, they think that 
the Zilla Judge did right in dismissing the suit. — S. W. R., Vol. 
X., P. C., p. 31. 

According to the Hindfi law of succession in force in the Mad- 
ras Presidency, a sister’s son is in the line of heirs. 

Semble, he is a Bandhu. — Chelikani Tirupati Raya Ningdru 
v. Rajah Suvaneni Vencata Gopala Nara-sinha Rae Bahadoor, 
Zemindar. — Mad. H. C. It. Vol. VI., p. 278. 


Calcutta H. C. A..— The 2 Gth of June 1874. 

The Hon’ble W. Markby and Romesh Chunder Mitter, Judges. 

Gunnesh Chunder Roy (Defendant) Appellant, 
versus 

Nil Komul Roy and another (plaintiffs) Respondents. 

According to the general principles of Hindu Law, a sister’s son 
is a preferential heir to a mother’s sister’s son, as beiDg capable of 
conferring greater spiritual benefits upon the soul of the deceased. 

Mitter, J. — The question in this case is, whether the plaintiff, 
who is the sister’s son of one Mudoo Soodun, is a preferencial heir to 
one Kashee Nath who is Mudhoo Soodun’s mother’s sister’s son. The 
lower Appellate Court has decided this question in favor of the plaintiff 
In special appeal it is contended that that decision is against the pro- 
visions of the Mitdkshard law. We do not think that this contention 
is correct. It has been decided by a Full Bench of this Court that 
the sister’s son is a Bundhu,* to which class Kashee Nauth, who is 
the mother’s sister’s sou, also belongs. It is clear that the sister’s son 
confers greater spiritual benefits upon the soul of the deceased than 
his mother’s sister’s son. Therefore, according to the general prin- 
ciple of the Hindfi Law, the plaintiff is a preferencial heir to Kasheo 
Nath. There being no decided cases upon this point and in the 

* See ante, page 4u5. 
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MiULksharfi itself, the respective positions of these parties not being de- 
finitely settled, the general principle of the Hindfi Law should be our 
guide in determining this question. We therefore affirm the judg- 
ment of the Lower Appellate Court, and dismiss the special appeal 
with costs. — S. W. R., Vol. XXII, p. 264. 

In Bombay the sister’s son inherits under the Maydkha . — Vid* 
Norton’s Leading cases, part II, p. 536. 

A father's sister’s son is a Bandhu, and cannot succeed as 
long as there is a Gotraja or gentile, which term includes all those 
descended from the same primitive stock as the deceased (through 
males) as far as the fourteenth generation . — Inderjeet Singh v. 
Mut. Hur Koonwar. — S. D. A. Decis. for 1857, p. 637. Vide 2 
NorL, p. 557. 

% 

A mother's sister’s son is a Bandhu. — Subbaraya Jatta- 
Vallabah v. Subbarayen. — Mad. S. R. for 1859, p. 194. Vid* 2 
Nort. p. 557. 

The great nephews by the mother’s side of a deceased Hindft 
who died childless, were held to be entitled to share in his movable 
estate, on the death of his widow . — Mussummat Unroot v. Kulyan 
Date. — Borr. Rep. Vol. I, p. 284 (1 Mori. Dig. p. 328). 


Calcutta II. C. A.— The 7th of August 1872. 

Before Sir Richard Couch, Kt., Chief Just ice, and 
Mr. Justice Ainslie. 

Mussummat Doorga Bibee and another (Defendants), 
versus 

Janaki Pershad (Plaintiff). 

A brother's daughter's son succeeds as heir, under the Mitrfkshartf, in the absence of 
nearer heirs. 

The facts of this case were as follows : — Zorawur Sing had two 
sons, Rogoo-nath Sing and Bood-nath Sing. Rogoo-nath Sing had two 
sons, Bish-nath Sing and Sheo*uath Sing (neither of whom, according 
Vol. II. 47 
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to the Plaintiffs case, left any legitimate sons,) and a daughter by 
name Slieo Daee. Sheo Daee left a son, the plaintiff. The plaintiff 
stated that the property of Bood-nath Sing, after Bood-nath’s death, 
went to his widow Mnngla Bibee, who died childless, and that con- 
sequently the plaintiff became entitled to the same; but that one 
Tulsi-ram, whose mother was a servant of the family, took wrongful 
possession of the property ; and that after his death the property 
was taken possession of by his widow, the defendant, Doorga Bibee. 
Hence the plaintiff brought this suit to establish his right to succeed 
to the property as a brother’s daughter’s sou uuder the Mitdkshard 
law, and to set aside a certain alienation in favor of one Pireet 
Roonwar, one of the defendants in the case. 

Couch, C. J . — The only question that remained was, whether 
the plaintiff being a brother’s daughter’s son could inherit the 
property, and that is settled by the decisions of the Privy Council 
in the case of Gridhdri Lai lioy v. the Government of Bengal* 
and of a Full Bench of this Court in Amrita Kunxari Debt r. 
Lakhi-narayan Chuckerbutty* where it was held that the 
enumeration of Bandhus in art. 1, s. G, c. 2 of the M itakshara is 
not to be considered exhaustive. That being so, there is no ground 
for saying that a brother’s daughter’s sou cannot iukerit iu the 
absence of any nearer heir; and as it is not found iu this suit that 
there is a nearer heir, the plaintiff is entitled to a decree. 

The appeal must be dismissed with costs. — B. L. R VoL X, 
page. 341. 

A Hindu woman of Behar, who had inherited the entire estate 
of her father, died, leaving sisters’ son’s sons, and a daughter. 
Held that the former succeed, and that per capita, and not per stir- 
pcs . — Sheo Suliae Singh and others v. Mussummat Omed Koonwar. 
Sel. S. D. A. Rep. Vol. VI, p. 301 (New. Ed. p. 378.) 


* See ante 505, 522. 
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Admitted legal opinions. 

According to tho law of inheritance, a* current in Bengal, the father's sister's son is the 
eighteenth in the order of succession ; but according to the law as current in Mithila 
and Benares, he is not entitled to the inheritance so long as there is a goiraja or gen- 
tile, which term includes all those descended from the same primitive stock, as far ns 
the fourteenth generation. 

Q. — A, (a Hindd,) died, leaving a widow and a father. Subse- 
quently the father died, leaving a widow (B), not the mother of A, a 
minor son (C), and a sister’s son (D). Afterwards C died childless. 
Subsequently to C’s death, the widow (B) took possession of the 
property left by the father, and executed a will assigning over the 
entire property to her husband's sister’s son (D), and died without 
putting the legatee into possession of the property willed away. In 
this case, is the will, according to the law as current in Mithila 
and Bengal, valid aud binding? On the other hand, supposing no 
will to have been executed, does the property in question go to the 
sister’s son of A’s father, or to his widow, by right of inheritance? 

It.-*— Supposing A to have died, leaving a widow and father, and 
the father to have died subsequently, leaving a widow (B), being 
the step-mother of the deceased A, a minor son (C), and a sister’s 
son (D), and the minor C to have died childless, and subsequently to 
this, the widow of the father to have enjoyed the property in ques- 
tion, to have assigned it to her husbaud’s sister’s son (D) by the 
execution of a will iu his favour, but to have died without 
putting D into possession of tho property therein specified ; in 
this case, according to the law as current in Mithila and Bengal, 
the will cannot be held to be valid and binding. And the heirs who 
are entitled to succeed to the property may be thus enumerated. The 
widow of the first deceased, (A,) who died before his father, is, ac- 
cording to the law as current iu Mithila and Bengal, competent to 
inherit her husband’s property, supposing it to have been divided and 
separated from that of his co-heirs. If the property was held in 
joiut tenancy, his widow, according to the law as prevalent in Bengal, 
is entitled to succeed to that portion which was her husbaud’s share ; 
but, according to the law as current iu Mithila, she would not be 
entitled to succeed even to this, for the law-expounders of that school 
declare, that the widow’s right of succession depends on the partition 
of the joint stock, partition being, according to them, the sole cause 
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of creating individual proprietary right. Therefore of A’s property 
so much as was not his vibhakta or divided, and asddharana or ex- 
clusive property, according to the law as current in Mithila, and so 
much as was not his individual proportion, or his share of the joint 
property, according to the law as current in Bengal, will, on the death 
of the first deceased son, (A,) devolve entirely on his father, even 
though his widow was living. On the death of the father, the whole 
property to which he (the father) succeeded, should have devolved 
on his minor son (C). At the death of such son, leaving no child, 
his property should have devolved on lus next heir, that is, according 
to the law as current in Mithila, in default of heirs from the widow 
down to gentiles, on his father’s sister’s son, he being rauked among 
the cognates ; and not before : but according to the law as current 
in Bengal, in default of heirs from the widow down to the grand- 
father’s grandson, the father’s sister’s son is entitled to the succession, 
he being the grandfather’s daughter's son. 

This opinion is conformable to the Vivdda-chintamani and other 
authorities, as current in Mithila, as well as to the DAya-bh&ga and 
other law tracts, as prevalent in Bengal. 

A uthoritieB. 

6. On failure of gentiles, the cognates are heirs. Cognates are 
of three kinds ; related to the person himself, to his father, or to 
his mother; as is declared by the following text (of Ydj nyavalkyci). 
The sons of his own father’s sister, the sons of his own mother’s 
sister, and the sons of his own maternal uucle, must be considered 
as his own cognate kindred. The sous of bis father's paternal aunt, 
the sons of his father’s maternal aunt, and the sons of his father's 
paternal uncle, must be deemed his father's cognate kindred. The 
sons of his mother’s paterual aunt, the sons of bis mother’s maternal 
aunt, and the sons of his mother’s maternal uncle, must be reckoned 
his mother’s cognate kindred. This must be understood to be the 
order of succession here intended. The Viv&da-chintamani. 

7. The following is a text of the Daya-bhaga : — “ The succes- 
sion of the grandfather's and great-grandfather’s lineal descendants, 
including the daughter’s son, must be understood in a similar 
manner, according to the proximity of the funeral offering.” 


Digitized by Google 



Chip. ii. ] 


SUCCESSION OF COGNATES, &c. 


583 


8. In the case of non-partition, the text of Sankha cited in 
the Vivada-chintamani applies : — “ To the childless wives of brothers 
and of sons, strictly observing the conduct prescribed, their spiri- 
tual parent must allot mere food, and old garments which are not 
tattered.” 

Sudder Deivanny Adawlut, December 18 th, 182G. 

Mussummat Hureea Beebee, v. Bhowanee Lai. — Macn. H. L. 
Vol. II, Chap. I, Section vi. Case 11. 

The maternal uncle’s son is heir after mother’s sister’s son, 
according to the MitfiksharA. — Macn. H. L. Yol. II, Chap. I, Sec- 
tion vi, Case 12. 
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section x. 

RELATIVE TO ESCHEAT. 

Privy Couscil.— The 30 th of July, 1860. 

Present : 

Lord Justice Knight Bruce, Sir E. Ryan, Lord Justice Turner, 

Sir J. T. Coleridge, Sir L. Peel, and Sir J. W. Colvile. 

On Ajtpeal from the Stickler Dewanny Adawlut at Madras. 

The Collector of Masulipatam, 
versus 

Cavaly Vencata Narainapah. 

On the death of a Brahmin ( whether sacerdotal or not ) without heirs, the Sovereign 
power in British India is entitled to take his estate by escheat subject however to tb« 
trusts and charges previously affecting the estate. 

Of tlie various questions that have arisen in this case, the only 
one which appears to have been argued in the Court of Sudder 
Dewanny Adawlut at Madras — certaiuly the only one decided by 
that Court — is ; whether, on the death of a Brahmin without heirs, 
the Sovereign power in British India is entitled to take his estate 
by escheat. The decision of the Sudder Court upon this question 
strikes at the root of the appellant’s title ; and its correctness is 
therefore the first thing to be now considered. 

The learned Judges of the Sudder Dewanny Adawlut hare 
treated the question as one to be determined merely by Hindi Law; 
and, recognizing the general right of the Crown or other ruling 
power by escheat when there is a failure of heirs, having adopted 
and enforced an exception as to the property of Brahmins which is 
supposed to result from certain texts of Menu and other ancient 
authorities. The arguments addressed to us have also assumed 
the applicability of the Hindi Law ; and their Lordships, therefore, 
purpose to deal primarily with the question, whether that law, as it 
now obtains in British India, has, if applicable to the case, beea 
properly held to be fatal to the appellant's title. 
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For the exposition of the Hindi Law on the point, it is un- 
necessary to go back further than the Mit&ksharA. That treatise, the 
highest authority on the law of inheritance iu the part of India 
where the zemindary, the subject of this suit is situate, comprises, 
amongst other authorities, the passage of Menu, which is princi- 
pally relied upon. It is, however, from the consideration of the 
whole chapter of the work, and of the different authorities which 
are there collected, taken together, that we are most likely to arrive 
at a right conception of the law. 

The important passages are in Articles 3, 4, and 5, of Chap- 
ter XI, Section 7. 

From these it would appear that the beneficial enjoyment of a 
Brahmin’s property ought not, on his death without heirs, to pass to 
the King; that it ought, in some way or another, to peisa to other 
Brahmins. But the texts also show that, it is not to pass to Brah- 
mins generally, or even to any definite or well-ascertained class of 
them. The persons to take the beneficial interest are to be Brail-? 
mins, having certain spiritual qualifications; they are to be pure in 
body and mind, and are to have read the three Vedas. If this be 
the law, it seems to imply a power of selection ; and a right of posses- 
sion, at least intermediate, of the property in somebody. It cannot 
be supposed that the first Brahmin, who could lay hands upon the; 
property of a member of his caste dying without heirs, was to hold 
it, subject, perhaps, to the condition of showing that he possessed' 
the personal qualifications which law requires. 

It appears to their Lordships that the passage quoted by the 
MitAkshar& from Nareda, iu the very Section which cites the pro- 
hibition of Menu, shows what the law in its utmost strictness was. 
That passage is — ‘‘If there be no heir of a Brahmana’s wealth, on 
his demise it must be given to a Brahmana, otherwise the King is 
tainted with sin.” In other words, the King is to take the property, 
but to take it subject to the duty, which he cannot neglect without, 
sin, of disposing of it at his discretion amongst Brahmins of the 
kind contemplated by the preceding texts. 

If this be so, it appears to their Lordships that, according to 
Hindu Law, the title of the King by escheat to the property of a. 
Brahmin, dying without heirs, ought, as in any other case, to pre- 
vail against any claimant who cannot show a better title : and that 
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the only question that arises upon the authorities is, whether Brah- 
minical property so taken is in the hands of the King, subject to a 
trust in favor of Brahmins. In this suit, where the issue is between 
the Government claiming the property (whether subject to a trust 
or not) by escheat, and a party claiming by an adverse title, it is 
unnecessary to decide whether the duty imposed upon the King is 
one of imperfect obligation, or a positive trust affecting the property 
in his hands, or whether, if a trust, it is or is not one incapable of 
enforcement by reason of the uncertainty of its objects. It is also 
unnecessary to decide on the arguments addressed to us concerning a 
distinction or supposed distinction between the Brahmins, who have 
been called “ sacerdotal Brahmins,” and the ordinary members of 
the caste. For assuming that the appellant’s title is to be governed 
by Hindd Law, and assuming that there is no valid distinction in 
this matter between sacerdotal and other Brahmins, their Lordships, 
for the reasons above stated, would be unable to concur in the judg- 
ment under review. 

Their Lordships, however, are not satisfied that the Sudder 
Court was not in error when it treated the appellant’s claim as wholly 
and merely determinable by Hindd Law. They conceive that the 
title which he sets up may rest on grounds of general or universal 
law. 

The last owner' of the property in question in this suit derived 
her title under an express grant from the Government to her hus- 
band, a Brahmin, whom she succeeded as heiress-at-law. If upon 
her death, there had been any heirs of her husband, those heirs 
must have been ascertained by the’ principles of the Hindd Law ; 
but by reason of the prevalence of a state of law in the Mofussil, 
which renders the ascertainment of the heirs to take on the death of 
an owner of property, a question substantially dependent on the 
status of that owner. Thus the property being originally, and re- 
maining, alienable, might have passed by acts inter vivos in succes- 
sion to British subject, to foreign European owner, to Armenian, to 
Jew, to Hindd, to Mahometan, to Parsee, or to any other person, 
whatever his race, religion, or country. According to the law ad- 
ministered by the Provincial Courts of British India, on the death of 
any owner, being absolute owner, any question touching the inheri- 
tance from him of his property is determinable in a manner personal 
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to the last owner. This system is made the rule for Hindis and 
Mahomedans by positive regulation ; in other cases it rests upon the 
course of judicial decisions. But when it is made out clearly that 
by the law applicable to the last owner, there is a total failure of 
h&irs, then the claim to the land ceases ( we apprehend ) to be sub- 
ject to any such personal law ; and as all property not dedicated to 
certain religious trusts must have some legal owner, and there can 
be, legally speaking, no unowned property, the law of escheat inter- 
venes and prevails, and is adopted generally in all the Courts of the 
country alike. Privato ownership not existing, the State must be 
owner as ultimate lord. Consequently the claim of the Government, 
in the present instance, might have been considered with reference 
to this principle. 

In the case of the East India Company v. the Mayor of Lyons 
( 1 Moore, East India Appeals) the question arose whether an alien 
could hold lands in British India. Some of those lands were with- 
out the bounds of a Presidency town. It was decided on appeal 
here, that that part of the law of England, which disabled an alien 
from holding land against the claim of the Crown had not been 
introduced into India ; but the reasons and principles of the decision 
do not appear to their Lordships to be inconsistent with the view 
that they take of the present controversy. 

In the present case, if the Hindu Law had expressly provided 
that, upon the death of a Brahmin without heirs, ordinarily so-called, 
his property should pass to some definite person or class of persons ; 
if, for instance, it admitted, in the case of a Brahminical succession, 
collaterals more remote thau it would admit in the case of succes- 
sion to a Sudra, there would be ground for excluding the title of the 
CrowD, because there would, by Hindu Law, be some person in tho 
nature of an heir capable of succeeding ; but here the Court of 
Sudder Dewanny Adawlut rests its decision on what it terms “ the 
primary declaration of Menu that tlve property of a Brahmin shall 
never be taken by the King.” That declaration is contained in an 
Article (see Menu I, and 189) which, assuming a complete failure of 
heirs, negatives the King's right to Brahminical property, whilst it 
affirms his title to the wealth of all other classes in such circum- 
stances. In so dealing with the question, the Sudder Court was, 
V*l. II. 68 
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we think, applying the actual or supposed Hiodd Law, in derogation 
of the general right of the British Sovereignty. 

Their Lordships’ opinion is in favor of the general right of the 
Crowu to take by escheat the land of a Hindii subject, though 
a Brahmin, dying without heirs; aud they think that the claim of 
the appellant to the zemindary in question (subject or not subject 
to a trust) ought to prevail, unless it has been absolutely, or to the 
extent of a valid and subsisting charge, defeated by the acts of the 
widow Lutchmedavummah in her life-time. In the latter case, the 
Government will, of course, be entitled to the property subject to 
the charge. 

It follows that the decree of the Sudder Adawlut cannot staud. 
The manner iu which it ought to be varied depends upon the 
decision of the questions which hare been raised on this appeal 
touching the effect of the acts of Lutchmedavummah in her life- 
time. On none of these has the Sudder Adawlut adjudicated. On 
some of them, as, for instance, the effect of the Collector’s acts in 
1841, it is particularly desirable to have the judgment of that 
Court. Again, it appears to their Lordships very doubtful whether 
the present record affords the materials requisite for the satisfactory 
decision of some of those questions. There is little, if any, legal 
evidence of the nature of the advances made to the widow, or of 
the necessity for them. It may also be material to know what was 
the nature, and what the effect, of the proceedings by which the 
execution of the rasee-namah was suspended. In these circum- 
stances, their Lordships, though they would have been glad to 
determine, if they could, this long litigation by a final decree, do 
not feel that they can safely do more than remit the appeal to the 
Sudder Adawlut for further heariug, with a declaration that the 
general right of the Government by escheat (subject or not subject 
to a trust) has been established. It is ‘right, however, to state 
further their Lordships’ opinion that the proceedings of the Sudder 
Adawlut, under the dates of the^J7th of October 1853, and the 21st 
of October 1854, at pp. 32 aud 34 of the Appendix, do not consti- 
tute any bar to the title of the appellant in this suit ; but that they 
do amouut to an award of possession, with which, in the present 
state of the cause, and until its final adjudication, their Lordships 
will not interfere. 
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Their Lordships desire again to suggest for the consideration of 
the parties, that some arrangement for the surrender of the zemin- 
dary to Government, upon payment of what is due to the respondent 
for the advances actually made, would probably meet the real 
justice of the case, and save both parties from protracted litigation. 
Sutherland’s Privy Council Judgments, p. 417; — Moor. I. A. Yol. 
VIII, p. 500. 


CHAPTER m. 

RELATIVE TO 8PIBITUAL PRECEPTOR, PUPIL, FELLOW- 
STUDENT, AND THE REST. 


The goods of a yati* are inherited by his Shishyaf, and not 
by his chela J 

A bairagi§ is not necessarily such a religious devotee that his 
goods are inherited by his pupil in the event of intestacy.|| Oobind 
Das v. Ram Suhae Jummadar and others. — Fulton’s Reports 
Vol. I, p. 331. 


Admitted Legal Opinions. 

An Achdrjya, or spiritual teacher, ie ranked among the heirs according to the Hindi! 
law, but not a guru. In default of heirs, the property of a person deceased escheats 
to the King, except he be of the Brahminical order. 

Q. On the death of a childless widow, who left apparently no 
heir, her property was seized by tli* ruling power, and a proclama- 
tion was issued for the appearance of her heir and representative 
within a certain period. After the expiration of the period fixed, 
a gosain appeared, and presented a petition for the property, alleging 
that the widtfw was his father’s disciple ; and he also proved, by the 
testimony of his four pupils, that she was his father’s follower: but, 


• A sage, whose passions are completely under subjection, an ascetic. 

+ A pupil, a scholar. + A pupil, disciple, a servaut. 

§ An ascetic, a devotee, one who has subdued his worldly desires ; at present, the 
term in common use is applied to a particular class of religious mendicants. 

y This decision is given in txlcnto in the Vyavaithd Darpana (2nd. Ed ) p. 327. 
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according to the established usage of this country, no gosain has 
ever received any property of his disciple : under these circum- 
stances, is the gosain, according to law, entitled to succeed as her 
heir ; aud can he, as such, claim her property ? 

R. In default of heirs down to the samanodakas, or kinsmen 
allied by the common libation of water, the succession devolves on 
the spiritual teacher ( acharjya .) The gosain is the widow’s guru- 
putra, or the son of her spiritual guide. A guru is not termed 
an dchdrjga. If the widow was not of the Brahminiccd order, her 
property should escheat to the king, who alone becomes heir. So 
Menu directs: — “The property of a Brahmiu shall never be taken 
by the King : this is a fixed law'. But the wealth of the other 
classes, on failure of all heirs, the King may take.” 

Zillah Hooghly, 3rd April, 1817. — Macn. H. L. Vol. II, Chap. I, 
Sect, vii, case 1. 

A fellow disciple is by general usage allowed to be heir, in default of nearer claimants. 

Q. A religious mendicant died, leaving no heir ; but there is a 
person who calls himself the pupil of the same spiritual teacher 
with the deceased, and alleges that ho is therefore entitled to the 
succession. Is such person recognized as a brother by the fraternity 
of mendicants ? 

R. There is no provision in the Ddya-bhaga and other works 
of law,* that on the death of a religious mendicant his spiritual 
teacher’s pupil has the right of succession to his estate, and there 
is no relationship between them ; but the person who becomes a 
follower of the spiritual teacher is universally termed a religious 
brother by the fraternity of devotees. If such person attend the 
deceased on the point of death, and perform his exequial rites, and 
if the spiritual teacher himself disclaim all right of succession, such 
religious brother is entitled to the inheritance. This doctrine is jus- 
tified by universal usage, f Macn. H. L. Vol. II, Chap. I, Sect vii, 
case 2. 


* Certainly there is such a provision. See Dri. Bbit (Coleb.) pp. 223 and 224 ; IM. 
Kra. Saug. pp 2S aud 29 ; Coleb. Dig. Vol. Ill (Load. Ed.) pp. 546 — 548 Mit. 

| Isot only by universal usage, but also by the Hindu Law: see the main boot 
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To the property o I on ascetic hie pupil or follower ie heir, and not his relations by blood. 

Q. A Byragee, or religious mendicant, having consecrated an 
idol, died, leaving considerable property. Subsequently to his death, 
his brother claims his estate ; and a person who is a stranger to him in 
blood also claims the estate, and adduces sufficient evidence to 
prove that tbe mendicant had left the order of a house-keeper, had 
become an ascetic, and had made him (the claimant) his pupil and 
follower, on the strength of which he had performed the exequial 
rites of the deceased. In this case, which of these persons is enti- » 
tied to inherit the property of the defunct 1 

R. Supposing the mendicant to have actually left the order 
of a householder, and to have become an ascetic, in this case, his 
follower or pupil is entitled to the inheritance, to the entire exclu- 
sion of his brother, , whose fraternal relation can be held to have 
effect so long only as the proprietor continued in the order of a 
householder. 

Authorities. 

Vrihaspati : — “ Decision must not be made solely by having re- 
course to the letter of written codes ; since, if no decision were mado 
according to the reason of the law, there might be a failure of 
justice.*” 

August 5, 1817. — Macn. H. L. Vol. II, Chap. I, Sect, vii, 
case 3. 


i 


• The above opinion ie doubtless correct, though the authority in support of it appeara 
wholly irrelevant. Tho following passage of the Ddya-bhtlga justifies the exposition of 
law as given in reply to the question. The goods of a hermit, of an ascetic, and of a 
professed student, let the spiritual brother, tho virtuous pupil, and tho holy preceptor 
take. On failure of these, tho associate in holiness, or person belonging to the same 
order, shall inherit — ZWya-Wufyo, page 223. 
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SECTION II. 

SUCCESSION TO MOHUNTSHIP, 4c. 


Calcutta S. D. A. — The 15 th of August 180G. 

Present : 

H. Colebrooke and J. Fombelle, Judges. 

Dhun Singh Gir (pauper), Appellant, 
versus 

Mya Gir, Respondent. 

Claim by the Appellant on the respondent, for a moiety of property possessed by a late 
JfoAtmL On the proof that the respondent was installed as the ilohunt'i successor 
at the celebration of the obsequies, judgment was given against the claim. 

The parties in this suit were Hindfis, of the religious order 
termed Sanydds. The action was brought by Dhun Singh Gir, in 
the city of Benares, to recover from Mya Gir, a moiety of the pro- 
perty stated to have belonged to Toola Gir, the late mohunt, or 
principal of a religious institution, to which the parties were attach- 
ed. The claim was preferred by the plaintiff on the ground that 
he and the defendant were appointed by the late mohunt to succeed 
jointly to his property, but that the defendant wrongfully kept 
possession of the whole. The defendant denied that the late 
mohunt had made any such provision, and stated the plaintiffs 
claim to be unfounded, and himself to be the sole successor. 

According to the custom of the religious societies of the nature 
of that to which the parties belonged, it appeared, that, out of the 
chelds, or pupils, whom the mohunt in his capacity of gooroo, or 
spiritual teacher, instructs in the doctrine of the sect, some one is 
selected by him to succeed at his decease ; and that, after his death, 
the mohunts of other similar institutes in the vicinage convene an 
assembly of the order, for performing the bhanddrd, or funeral 
obsequies, at which they generally confirm the nomination made (by 
the deceased), and install the pupil, he selected, as his authorized 
successor. In the case in question it was proved by witnesses for 
the defendant, that the late mohunt appointed the defendant his 
principal pupil, and portioned off other pupils, that they might not 
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interfere with him ; that be was installed as the successor at the 
celebration of the obsequies ; and that the plaintiff was present at 
the time, and did not then set up any pretentions. It being in 
consequence the opiuion of the city Judge, that the defendant was 
sole successor of Toola Qir, the plaintiff’s claim was dismissed in the 
city court. 

On appeal by the plaintiff from the above decision to the pro- 
vincial court of Benares, and finally to the Sudder Dewanny 
Adawlut (Present, H. Colebrooke and J. Fo'mbelle), those courts con- 
curring in the judgment passed against the claim, respectively dis- 
missed the appeal.* — Sel. S. D. A. Rep. Vol. I, p. 15$ (New Ed. 
page. 202.) 

Calcutta S. D. A . — The 26 th of September 1806. 

Present : 

H. Colebrooke and J. Fombelle, Judges. 

Ram-hutun Das, Appellant, 
versus 

Bun-malee Das, Respondent. 

Claim to recover lakheraj lands which had been held by the late principal of a religions 
establishment. Judgment for the defendant on proof that he was duly appointed suc- 
cessor to the late principal. 

This was an action brought by Bun-malee Das, in the zillah 
Court of Tirhoot to recover from Ratn-rutun Das the lakheraj rnouzah, 
Chooroot, Buram, &c. The parties were of the Sunydsi Sect. 
The contested lands were situated in Tirhoot, and had belonged, in 
virtue of his office, to Jykishen Das, the late mohunt of a religious 
establishment situated partly in Tirhoot and partly in Nepal : each of 
the parties was a chela or pupil of this person, and each alleged 
having been appointed his successor. The evidence of respectable 
persons, for the plaintiff, agreed in the following circumstances, viz., 
that, shortly after the decease of the mohunt, the principal persons 

* According to the established usage of the religious order of the Gotaitu or Sanyatit, 
the installation of the respondent, as mohunt at the obsequies of the deceased, was conclu- 
sive. The several courts gave no credit to the special agreement alleged by the appellant; 
and maintained, by the decreo in the cause, the regular election in conformity to the 
usage of the order. — Note by Mr. Colebrooke. 
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of the order, together with the pupils of the deceased, and the 
mohunts of the surrounding districts were convened, for performing 
the obsequies; and that after the accustomed ceremonies, they 
declared the plaintiff successor to the deceased, and installed him 
as principal of the establishment. On this evidence, and on proof 
that, according to the engagement produced by the plaintiff, the 
charge of the lands had been accepted from him by the pupil of the 
defendant, it was the opinion of the Zillah Judge, that the plaintiff 
was the person legally entitled to the possession of them as autho- 
rized successor ; and judgment was accordingly given in his favor 
in the Zillah Court. 

On appeal by the defendant from the above decision to the Pro- 
vincial Court of Patna, and finally to the Sudder Dewanny Adawlut 
(present H. Colebrooke and J. Fombelle), those Courts respectively 
concurred in it, and dismissed the appeal with costs. — Sel. S. D. A. 
Rep, Vol. I, p. 170 (New Ed. p. 226). 

Calcutta S. D. A. — The 9th of November 1807. 

Present : 

H. Colebrooke and J. Fombelle, Judges. 

Gunes GfK, Appellant, 
versus 

Umbao Gift, Respondent 

On a claim by a Sany&ti, to tho succession to a deceased Mohunl, it appearing that tho ' 
claimant was principal pupil of the deceased, and was installed as his successor at the 
obsequies by an assembly of mohunlt, judgment given in his favor. Tho successor 
to a gooroo, or spiritual teacher, must, by tho law of the Sani/dtl sect, be a citdd or 
pupil of the deceased. 

Tho parties in this case were Hindis of the Sanydsi sect. The 
•action was brought by the late Tej Gir in the Zillah Court of Sara 
to recover from Gunes Gir the lands of Asookee Pursotum and other 
mouzahs held exempt from revenue for the support of a religious 
institution, and attached to the office of the mohunt or principal of 
the establishment. The last person who presided over the institu- 
tion as mohunt, with an acknowledgd title, was Prem Gfr, who 
died in the year 1195, and of whom the plaintiff was admitted to 
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have been the chela or pupil. The plaintiff alleged, that after the 
late mohunt'8 death, he regularly succeeded to his office as the 
principal ckeld, and held possession accordingly ; and that at the 
funeral obsequies, he was confirmed as the successor by the usual 
public election ; notwithstanding which, in the month of Ckeit 1206, 
ho had been wrongfully dispossessed by the defendant. 

The defendant denied that the plaintiff had been in possession, 
os stated by him, or that there had been any constituted mohunt, 
before 1205, since the decease of the last incumbent. He stated, 
that he ( the defendant ) was the legal successor ; that at the time of 
the mohunt'8 death, he was absent at Nepal, but returning from 
thence after a lapse of ten years, convened an assembly of the sect, 
in Jeith 1205, to perform the obsequies of Tej Gir, aud was tlieu 
elected his successor, and entered on the office. The Zillah Judge, 
considering the defendant to have been duly elected, and to be en- 
titled to the office of mohunt in preference to the plaiutiff, gave 
judgment against the latter. 

Ou appeal by the plaintiff from the above decision to the Pro- 
vincial Court of Patna, the decree passed by the Zillah Judge against 
the claim was reversed by that Court. 

On the institution of an appeal by Gunes Gir from the decision 
of the Provincial Court to the Sudder Dewanny Adawlut (present, 
H. Colebrooke and J. Fombelle), Tej Gir, the respondent, died; and 
Umrao Gir, stating himself to be the kltds cheld, or principal pupil, 
and heir, succeeded him in the defence of the cause. On going into 
the case, the Court observed, that witnesses on the part of the appel- 
lant deposed to his having been elected mohunt, at the obsequies of 
Prem Gir, in Jeith 1205; and on the other hand, the witnesses of 
Tej Gir, the original respondent, declared him to have been the person 
appointed ; which contradictory accounts appeared to leave the actual 
election uncertain ; but Tej Gir, as the cheld of the deceased mohunt, 
rested his claim to exclusive succession ou that ground, as well as 
on the alleged election, insisting, that the appellant, as not being a 
chela of the deceased mohunt, was on that account unqualified for 
the office. On reference to former cases decided by the Court res- 
pecting disputed successions to the office of mohunt, it appeared, 
that the succession had been always adjudged to a cheld of the last 
Vol. II. 
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iucumbeut, but it had not been declared whether or not a person, who 
was’not a chela, was necessarily excluded from the office. To deter- 
mine this point, and to ascertain in whom the succession in the 
present instance was legally vested, it appeared proper to the Court 
to cause a new election to be made ; more especially as the respondent, 
if he were really the person entitled to succeed, could not be placed 
in the office by the Court, without being regularly elected. An 
order was accordingly issued, through the Provincial Court, that the 
Zillali’ Judge should convene, on the spot where the religious estab- 
lishment in question was situated, a punchayut, or assembly, of the 
principal persous of the sect, who should proceed to a new election, 
and determine, what person was entitled to succeed to the office in 
question, specifying the ground of such person’s right to the succes- 
sion, particularly if he should not be a cheld of Prem Gir, or of 
Tej Gir ; and that, previously to the award of the punchayut being 
transmitted to the Sudder Dewanny Adawlut, the opinions of the 
pundits in the Zillah and Provincial Courts should be taken on its 
legality and correctness. The award given by the punchayut 
assembled in consequence of this order, after reciting, that Gunes 
Gir was never elected, though he had intrigued with some persons 
of the sect, and got possession of the mulh or temple, stated, that, 
according to the usage of the sect, the proper successor to a mohunt 
is his khus chela, or priucipal pupil ; that, at the obsequies of 
Prem Gir, Tej Gir, his priucipal pupil, was elected his successor ; and 
that Umrao Gir, the principal pupil of Tej Gfr, was the person now 
entitled to the office, and had been elected accordingly. The 
pundits of the Zillah and Provincial Courts certified the legality of 
this award ; and the pundits of the Sudder Dewanny Adawlut 
having been also referred to, reported, that “ by the law of the 
Sunydsi sect, a guru, or spiritual teacher, must be succeeded in 
his rights and possessions by his cheld or adopted pupil." In con- 
formity with the award of the punchayut, and the opinions of the 
law officers of the respective Courts, the Sudder Dewanny Adawlut 
determined, that the appellant had no title to be mohunt of the 
establishment in question ; that, on the decease of the mohunt 
Prem Gfr, Tej Gir ( the original claimant) was his legal successor, as 
beiug his pupil, duly elected at his obsequies ; and that, on the 
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death of the latter, the present respondent, on the same ground, 
was the person entitled to succeed.* 


Calcutta, S. D. A. — The ftftth of November 1810. 

Gunqa Das and Munqul Das, 

Chelae of Krishna-ram, deceased, Appellants, 
versus 

Tiluk Das, Respondent. 

This action was commenced by the late Krishna-ram, in the 
Zillah Court of Tirhoot, against Tiluk Das, to recover the office of 
mohunt of a religious establishment. 

The ( Sudder ) Court, not considering the claim of the late 
Krishna-ram, or of his chelde, the appellants, to the office of the 
mohunt of the establishment in question, to be established, affirmed 
the decree passed by the Provincial Court. But as it appears that, at 
the decease of Dyal Das in 1191, and at the demise of Churn Das in 
1203, no bhundara assembly was convened to determine and appoint 
the successor, which by the usage of the sect, ought to have been 
the case, the Court directed that Tiluk Das, the present successor, 
assemble a bhundara for that purpose ; aud that in the event of his 
not assembling it within six mouths, the Zillah Judge attach the 
property, aud cause a bhundura to be assembled, aud place the 
person, then elected, in possession of the office of mohunt; report- 
ing the same for the information aud approval of the Court. — SeL. 
S. D. A. Rep. Vol. I, p. 309 (New Ed. pp. 414 — 418.) 


* The established usage of the religious order of Sunydsfs, or Gosain s, iu the election 
of a successor to the office of mohunt , was stated iu the case of Dhun -sing Ulr versus 
Myatlir, August 1C, 1800. Another case in which the successor waa nominated bv the 
mohunt for the time being, and hia nomination confirmed by the assembly convened at 
his funeral obsequies, will be found in the case of Itamrutun Das versus Buti-malee Das, 
December 15, 1806. But the present decision establishes a precedent where no 
successor has been nominated ; and it may be considered the ascertained rule, in such 
cases, that “ the proper successor to a mohunt is his khds cheld or principal pupil ; " 
though from the result of former enquiries ( iu the case above noticed ) the election and 
installation of the successor by an assembly tjf mofyunts, at the obsequies of the deceased 
mohunt, appears to be in all cases indispensable and conclusive. The exposition of the 
law of the Snnydsi sect, given by the pundits in thiB case, further declares, that a 
f run*, or spiritual teacher, ( who, being restricted from marriage, can leave no legitimate 
children) must be succeeded in his rights aud possessions by his cheld, or adopted 
pupil.*— Note by Mr. M. Colebrookc. 
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Calcutta, S. D. A.— The \7th of June 1839. 

Mohunt Ramanooj Dass, Appellant, 
versus 

Mohunt Deb-raj Dass, Respondent. 

Claim for the office of preceding mohunt of a temple at Juggur-nath was decided in favor 
of the plaintiff, on the grounds of his having been the principal cheld or pupil of the 
late mohunt, of his having been nominated by the latter to the succession, and, of the 
nomination having been adhered. to by the appointing mohunt, during the latter years 
of his life ; against the claim of the defendant, who had a prior nomination to the 
succession by the same party, and pleaded a deed of gift, in his favor, of the temple 
and its appendages. 

This was an appeal from a judgment of the Zillah Court of 
Cuttack, in a case in which the appellant was plaintiff and the 
respondent was defendant. 

The petition of plaint was to the following effect : — A certain 
muth or temple called Utrparus, situated in the village of Marcan- 
dessur Sahee, with all its appendages, belonged to my ancestors, 
and is my hereditary property. The family custom is for the presid- 
ing mohunt to invest his eldest disciple with the kunthee (necklace 
of beads) of adhikari, or possessor of tbe right or title and 
manager of the daily concerns of the temple, aud having caused all 
the principal mohunts to do the same, to appoint him to the per- 
formance of the duties of the muth. The disciple so appointed 
remains under the orders of his guru (in this, the presiding mohunt,) 
and performs the duties. In the event of the disciple not beiug 
qualified for the office, the presiding mohunt is at liberty to select 
a qualified person from amongst his fellow vxohunts and such person 
succeeds to the office of mohunt, on the death of the existing 
mohunt. The muth Utrparus was erected by my ancestor Bhugwan 
Dass, who received the kunthee from the principal mohunts, aud 
was installed in the office of the chief mohunt. He obtained a 
grant under the title of ‘ Umrut Manohee,’ of certain lands as an 
endowment to the muth, to support the worship of Juggur-nath ; 
he appointed Ram Dass, his senior disciple, the adhikari, and died. 
Ram Dass on becoming mohunt, obtained a grant of more lauds, and, 
before bis death, appointed his head disciple Ram Issur Gossain, 
the adhikari. Prau-kishen Dass, appointed in the same way by 
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Ram Issur Gossain, still further increased the lands appertaining 
to the endowment, and appointed Narain Dass to succeed him. He 
likewise obtained further grant of lands, but his senior disciple 
Jankee Dass not being qualified, he selected and appointed 
Jyram Dass one of his fellow mohunts as adhikari. Jyram Dass 
having succeeded to the office of mohunt on the death of Narain Dass, 
obtained, from Rughoojee Bhonslah, pergunnas Bhodar and others as 
a grant to the muth, and appointed me, his eldest disciple, the 
adhikari, or successor to the mohuntee. I accordingly administered 
the functions of the office. 

The defendant repelled the claim at considerable length. Ho 
stated that the plaintiff was never appointed adhikari by Jyram, 
who never invested him with the insignia of the office. 

The Zillah Judge, gave judgment on the 28th of December 
1836. 

From the above judgment the plaintiff appealed to the Sudder 
Dewanny Adawlut. 

The case was first laid before Mr. Money, who directed further in- 
vestigation, through the Zillah Judge, as to the usages and customs 
current among the different establishments of the muths at Juggur- 
nath in regard to the selection and appointment of a superintendent; 
and also enjoined a reference to the pundit of the Zillah Court of 
Cuttack for a Vyavasthd declaratory of the law in the case. 

The reply of the Judge stated that he had taken depositions of 
some of the most respectable mohunts of Pursottum Chhuttur, and 
that their evidence went to prove that the muihs were of three descrip- 
tions, viz., mouroosee, punchaitee, and hdkimi ; that in the first, the 
office of chief mohunt was hereditary, and devolved upon the chief 
disciple of the existing mohunt, who moreover usually nominated 
him a3 his successor, that in the second, the office was elective, the 
presiding mohunt being selected by an assembly of mohunts-, and that 
in the third, the appointment of the presiding mohunt was vested in 
the ruling power, or in the party who endowed the temple ; and that 
the muth, the mohuntee of which was now under litigation, was of 
the first mentioned class. The Judge added that there was no law 
officer attached to his Court to whom he could make the reference 
ordered by Mr. Money. 
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Mr. Money tlien directed the pundit of the Sudder Dewanny 
Adawlut to state wliat was the law of the sinister in regard to the 
appointment of a presiding mohunt of a rnuth or temple called 
“ mouroosee whether the principal disciple of the last mohunt 
should succeed? or whether the existing mohunt was competent to 
appoint whom he pleased from among the body of his disciples? 

The reply of the pundit was as follows : — Under the circum- 
stances stated in the question, the principal chela or pupil is entitled 
to succeed on the death of the presiding mohunt of a mourooiee or 
hereditary muth. If the principal pupil be personally unfit to suc- 
ceed, or be disqualified by any of those causes which according to 
the shaster are sufficient for such disqualification, then, in that case, 
the presiding mohunt should, during his life-time, select one proper- 
ly qualified from among his pupils to succeed him. The person so 
selected will succeed." 

Authorities : — 

1. Manu : — “ The first born is in this world the most respect- 
able, and the good never treat him with disdain.” — Institutes, 
Chap. IX, v. 109. 

2. Ydjnavalkya : — “The heirs to the property of a hermit, 
of an ascetic, and of a student in theology, are in order ( that is, in 
the inverse order,) the preceptor, a virtuous pupil, a spiritual bro- 
ther belonging to the same hermitage.” — Mitdk. Sect. VIII, § 2. 

3. “ The virtuous pupil is one who is assiduous in the study of 
theology, in retaining the holy science, and in practising its ordi- 
nances.” — Mitdk. Sect. VIII, § 4. 

The case was again laid before Mr. Money on the 14th of Feb- 
ruary 1839, who proposed judgment as follows : — 

“It is proved that the plaintiff was the principal pupil of the 
late mohunt Jyratn Dass, and that the late mohunt invested both the 
plaintiff and the defendant at different times with the kunthee or 
necklace, in token of appointment to the succession. The issue 
of the case must therefore depeud upon the Hindu law as appli- 
cable to the case. This has been declared by the pundit of this 
Court to be in favor of the plaintiff as the chief pupil, provided he 
be not disqualified for the office. The defendant declares that plain- 
tiff is disqualified, because he has been convicted of theft, and 
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because lie left the viuth and resided elsewhere. Now it is clear 
that these did not constitute disqualifying objections in the mind 
of the late mohunt Jyram Dass, for he constantly wrote to the 
plaintiff after these occurrences, urging him to return to the temple 
and undertake its duties, which in fact he at last did. The same 
letters show that Jyram was dissatisfied with the defendant, and 
this in itself may bo considered as a disqualifying cause. As for 
the hiba-namah, and baz-namah and other deeds filed by the defen- 
dant, I place no reliance upon them, for the evidence in regard to 
them is of a very doubtful character. I would reverse the decree of 
the lower Court, nud give judgment in favor of the original plaintiff. 

On the 4th of June 1839, the case was heard by Mr. Tucker, 
who put further questions to the pundit of the Court desiring to 
state what according to the Hi odd law were the causes which dis- 
qualifies for succession to the office of mohunt. 

The pundit replied that instead of entering into any detail 
respecting them, he would cite the authorities which declared 
them : — 

1. Manu : — " Eunuches and outcasts, persons born blind and 
deaf, mad men, idiots, the dumb and such as have lost the use of a 
limb, are excluded from a share of the heritage.’’ — Chap. IX, v. 201. 

2. Manu : — “The killing of a Brahmin, drinking forbidden 
liquor, stealing gold from a priest, adultery with the wife of a 
father, natural or spiritual, and associating with such as commit 
those offences, wise legislators must declare to be crimes in the 
highest degree.” — Chap. XI, v. 55. 

3. Yajnavalkya : — “ An impotent person, an outcast, and his 
issue, one lame, a mad man, an idiot, a blind man, a person inflicted 
with au incurable disease, as well as others (similarly disqualified) 
must be maintained ; excluding them, however, from participa- 
tion.” — Mitdkshard, Sect. X, § 1. 

4. Gloss of Vijnaneshwara : — “ Under the term ‘ others,’ are 
comprehended one who has entered into an order of devotion, an 
enemy of his father, a sinner in an inferior degree (such as killing a 
cow,) a person deaf, dumb, and wanting any orgau.” — Mitdkshard, 
Sect. X, § 3. 

On receipt of this Vyavasthd the cause was again heard by Mr. 
Tucker, who passed the following judgment : — It appears that Jyram 
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I) ass had held the office of the presiding mohunt for about 40 years : 
during this period, he at different times appointed parties to the 
present suit to succeed to him, at one time dissatisfied with one of 
them, and at another with the other. He did not at first nominate 
the appellant as his successor; but in 1203 Umlee he appointed the 
respondent as his adhikari, and in 1215 executed to him a deed of 
gift, which afterwards led to numerous disputes between Jyrara 
Dass and the respondent. In order to arrive then at a just decision in 
this case, it is necessary to inquire what was the intention of Jyram 
in regard to the succession, during the four or five years preceding 
his death. The appellant claims upon the ground of his being 
the principal pupil of the mohunt, of his having appointed him as 
successor in an assembly of the mohunts, and of his having con- 
tinued in close intimacy with, and in the service of, the late mo- 
hunt up to the period of the death of the latter. The respondent 
claims in virtue of his prior nomination to the succession, and of 
the heba-namah or deed of gift in his favor, and on the ground of all 
differences between him and Jyram having been settled prior to 
Jyram’s death as shown by the razee-namah and safee-namah in the 
suit between them. In regard to the razee-namah and safee-namah 
the appellant replies that they were filed without the knowledge 
and consent of Jyram Dass. Now it is clear from the admission of 
hoth parties that the appellaut was the principal pupil of the late 
mohunt, and thus according to the Hindu law as expounded by 
the pundit, has primd facie the right of succession. The assertion 
of the respondent that he held undisturbed possession of the temple 
and regularly transacted its duties, is not established ; on the con- 
trary it is proved that Jyram Dass ejected him for misbehaviour; 
and having done so never reinstated him in possession, notwith- 
standing the alleged execution of the razee-namah and safee-namah. 
In favor of the appellaut it appears that Jyram Dass called him 
from Calcutta, and invested him with the collar of the adhikari, 
there is no proof whatever of the appellant haviug incurred the 
displeasure of Jyram from the year 1823 to 1830, whereas it is 
equally clear that during the whole of that period there were con- 
stant disputes between Jyram aud the respondent. No reliance can 
be placed upon the razee-namah and safee-namah. Then again it is 
objected to the appellant that in consequence of a criminal convic- 
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tion he is not a fit person for the office of mohunt Whatever may 
be thought of this objection by others, it must in this case be con- 
sidered with reference to the opinions and sentiments of those of 
the same class as the parties, and who must be considered as the 
most competent to judge of the matter. None of them objects to the 
appellant on this ground : nor does the Rajah Ram Chunder Deo 
bciug this forward as any objection to the appointment of the appel- 
lant None of the' disqualifying causes mentioned by the pundit 
appears against the appellant : and it is proved that he was in pos- 
session of the muth and executed its duties for some years from 
1831 to the death of Jyram Dass, when the respondent put forward 
his claims, and finally ejected the appellant under the orders of the 
Collector. For the foregoing reasons I concur with Mr. Money, and 
confirm the decree proposed by him, reversing the judgment of 
tire lower Court. — Sel. S. D. A. Rep. Vol. VI, p. 262 (New Ed. 
page 328). 

A suit by a chela of Sr aim k Guru to obtain possession of the 
temple of his sect at Surat, in quality of heir to the last Guru was 
dismissed, because the Sett or the chief of the sect at Ahmedabad 
was possessed of the sole power of appointing a Guru, and had 
already nominated auother person. At the same time the Court 
held, that if the chela could establish his right at Ahmedabad, and 
bring a certificate to that effect from the Mabajuns of that city, he 
should be put in possession of the Upasura, and confirmed in all the 
rights and privileges of the office at Surat. — Bhutaruk Rajendru 
Sagur Sooryu v. Sook Sagur and another. — Borr. Rep. Vol. I, p. 
35 1 ( 1 Mori. Dig. p. 331 ). 

The nephew of a deceased Brahmach&ri was appointed to suc- 
ceed te the Gaddi of a religious endowment, on proof of his title 
being superior to that of the person in succession ( the cheld of the 
late incumbent ) the evidence adduced showing that the last incumr 
bent had intended him to be his successor in the office; and that the 
cheld had usurped the Gaddi of the late Brahmachdi'i with the aid 
of certain ill-disposed persons, during the absense of the nephew, 
the rightful successor.— Sreeram Brahinaohari v. Surbsook Brahma- 
chdri.^ rSel. S. D. A. Rep. Vol. Ill, p, 358, 

You. IL 70 
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One of six chela a of a Boiragi Guru having alienated a Mon- 
dir without the couseut of the others, such alienation was declared 
to be illegal under an award of arbitration, as among the Boiragis it 
is an unalterable rule that the chelae are joint heirs of the Alondir, 
and have an equal interest in it . — Gopal Does Kishen Dassv.Damo- 
dhur chela and others. — Borr. Rep. Vol. I, p. 397 (1 MorL Dig. p. 331). 


Calcutta S. D. A . — The 31st of June 1810. 

Sukbanund Pcbbut, Appellant, 
versus 

Deo-sing Puebut, Respondent. 

In a suit for j>os*ession of the endowed lands of the mohuntte, the plantin', hetwwa 
whom and defendant there had been disputes about the right of succession to !h* 
late mohunt, determined by a punchayul or areembly of vivhttnlt, convene! by order 
of the Sudder Dewanny Adawlut, to be the rightful successor , and ixmemioa 
adjudged to him accordingly. 

This was an action brought by Surbanund Purbut in the Ziilah 
Court of Sarun, to recover from Deo-sing Purbut about 502 beegbas 
of land held free of revenue for the service of a muth, or temple. 

The Ziilah Judge, considering the plaintiff to have been duly 
constituted mohunt by the award of the punchayut, and the lands 
and other appurtenances of the muth being held by the person 
filling that office, judgment was passed by tlie Ziilah Court for 
the plaintiff’s recovering possession of the lands claimed by him 
with costs against the defendant. 

On appeal by the defendant from the above decision to the 
Provincial Court of Patna, that Court on the ground of its appear- 
ing from the evidence of the Mohunts, or Gossains, who signed 
the award in favor of the plaintiff, that they assigned to him the 
office of mohunt, in cousequence of the assent or selection of the 
c fields of the late mohunt without calling for the defendant's 
documents or evidence, and without themselves determining on the 
respective claims of the parties ; and it appearing to the Court to 
be proved by the testimony of witnesses for the defendant, 
examined by order of the Court, that the late mohunt did actually 
select the defendant for his successor; and Court having received 
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a written answer to a reference made by them to two of the chief 
mohunts in their division declaring that the appointment by the de- 
ceased mohunt was valid, and that an election in opposition to his 
choice was not so, the Court considered the defendant the person 
entitled to succeed to the mohuntee and the rights attached to it ; and 
accordingly gave judgment in his favor, reversing the decree of 
the Zillali Judge. 

On a further appeal to the Sudder Dewanny Adawlut, the 
Court, as the claimant had been placed in the office of mohunt on 
the presentment and choice of the chelaa of the deceased without 
the claim of the respondent being duly investigated, deemed it pro- 
per that a new punchayut should be assembled, to determine accord- 
ing to the custom and usages of the sect, which of the parties, or 
what other person, was legally entitled to suoceed to the late mohunt. 
A punchayut having been accordingly assembled by the Zillali Judge, 
their award, transmitted to the Court, recited, that the members of 
the punchayut after enquiring into the claims of the respective 
parties, according to a long established usage, were of opinion that 
the appellaut was the person entitled to succeed to the mohuntee 
in dispute, as well as to the property left by Sheo Purbut, and that, 
the respondent had merely a right to maintenance. In conformity 
with this award, the Sudder Dewanny Adawlut (present, Mr. J. 
Hariugton and Mr. J. Fombelle,) reversed the decree of the Provin- 
cial Court and affirmed that of the Zillali Judge, decreeing that the 
appellant should have possession of the lands as mohunt of the 
establishment. — Sel. S. D. A. Rep. Vol. I, p. 29G ( New Ed. p. 396.) 

.The office of Superintendent of a Hindu religious establishment, 
having been by usage elective, such usage must bo adhered to, in 
preference to any other mode of succession, nor any relinquishment 
or device by the incumbent, in favor of another person, operate fur- 
ther than as a nomination, which to avail, must be confirmed by the 
usual mode of election. — Narain Doss (pauper), v. Bindrabun Dasa . — 
Sel. S. D. A. Rep. Vol. II, p. 151 (New. Ed. p. 192). 

Amohunt in charge of an endowment, with only a life interest in 
the property, cannot create an interest superior to his own, or except 
under the most extraordinary pressure nud for the distinct benefit 
of the endowment bind his successor in office. If a purchaser from 
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such mohunt retained possession after the moki ini’s death, the 
successor to the Guddee would have a cause of action against him 
from the date of the election : and no length of possession during 
the vendor’s life time would give the purchaser a valid title as against 
the present mohunt. — Mohunt Burm-surroop Bass v. K ho thee Jha 
and others. — Weekly Reporter Vol. XX, page 4-71. 

An ascetic, a mere life-tenant, cannot alter the succession to an 
endowment belonging to ascetics, by an act of his own in connection 
with the status under which lie originally acquired the trust — 
Mohunt Rumun Dasa v. Mohunt Ashbul Dues, — S. W. R. VoL I, 
page 160. 

According to Hindu law a chela is the heir of a deceased 
mohunt, and as such entitled to a certificate to enable him to collect 
his debt3. — Mohunt Sheo-prolcash Dasa v. Mohunt Joy rum Data,— 
S. W. R. Yol. V, Mis. p. 57. 

Gopaul Dass, the reigning mohunt of the Muth or A hhra (a re- 
ligious endowed institution) in Burdwan, made a will appointing 
Ladly Dass, one of his disciples, to succeed him as mohunt, and to 
take possession of the real and personal estate belonging to the 
Akkra, with a reservation that, when L. should find himself incap- 
able of fulfilling the duties of the office, he should appoint one 
Gri-dharee Dass who was especially desiguated by hint in L.’s place 
as mohunt. 

L. was installed as mohunt, and took possession of the Guddee 
(or throne) and estates attached to the akhrd ; and was subsequently 
recognized and confirmed as superior by the assembly of mohunls. 
L., by his will, nominated Nund-kishore Dass, his successor, to the 
moliuntahip. In a suit by G. against N. for a declaration of G.'s 
reversionary right to the mohuntahip under the will of G. D., he!d 

First, that according to the true construction of the will of 
G. D., there was no absolute gift to G. of the reversion upon L.’s 
death or incapacity to perform the duties of the office. 

Secondly, that even iu the event of L.’e becoming incapable to 
perform the duties of mohunt, the direction of the Testator, or 
Grantor, amounted at most to a precatory- trust, and was not im- 
perative upon L. 
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Whether by usage there was any power in the mohunl to im- 
pose such a restriction opon his successor as to nominate a specified 
individual, Qcere ? 

Held, further, that from the frame of the suit the plaintiff 
could only succeed by force of his own title, and not by the infirmity 
or illegality of the Defendant’s title. Gri-dha/ree Doss Appellant, v. 
Nund-kishore Lass mohunt . — Privy Council, the 17th and l&th of 
July 1&76. Moor. I. A. Vol. XI, p. 40 


Case No. 201 of 1S51. 

MoHUN'T Madhuban Dass, (Defendant,) Appellant, 
vei'mts 

Hari-krishna BhaKSA, ( Plaintiff ) Respondent. 

A party having become a byraghte, but retained the style and title of Rajah, and mixed 
in the worldly affairs, and continued with his family, was held not to have become 
an ascetic, or religious devotee, to such an extent as to exclude his adopted son 
from succeeding to his property, whether acquired before or after his becoming a 
byrayhee. 


Judgment. 

Uem'8. Jackson and'Mytton . — The Court has already ruled on 
the arguments heard on both sides that the fact of the adoption 
has been established, and that the legality of that adoption is not 
now open to question. It remains only to declare on the point last 
argued whether the fact of the deceased having become a byragkee 
is established ; and whether the withdrawal from the world, and 
retirement from secular affairs and occupations, were such as to 
bar the succession of the adopted son, to the property acquired by 
the deceased subsequently to the period of his becoming an ascetic, 
and to constitute a right in his chelb or disciple to succeed to it in 
preference to the adopted son. 

It seems from the authorities cited, that every person calling 
himself a byraghee does not thereby exclude the heirs from succes- 
sion to his property subsequently acquired. To become a religious 
ascetic and exclude his heirs from succession to property subse- 
quently acquired, he must bond fide retire from all worldly affairs. 
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and in fact become as it were dead to the world, leaving all the 
property then vested in him to the legal heirs who succeed to it 
at once. There seems to be no doubt that the deceased joiued the 
sect of byraghees, and was elected a mohunt or superior of one of 
their monasteries ; but he still retained the title and style of a Rajah, 
and used this title in his legal affairs. He carried on worldly affairs, 
and communicated with his family, aud drew from Government a 
pension of Its. 8,000 a year as Rajah, in which capacity it was grant- 
ed to him. A strong presumption arises that ' the property in 
question was part of, or acquired by the use of part of, that very 
pension, and not in the exercise of the functions of a byraghee or 
recluse. The deceased cauuot, therefore, be considered to have 
become a religious recluse to such an extent as to exclude his legal 
heirs from succeeding to the property in question. The right of the 
legal heirs to succeed, therefore, is established, aud no sufficient 
ground has been shown for setting aside the decision of the Lower 
Court. The decision is, therefore, affirmed, with costs of appeal 
against the appellant. — S. D. A. Decis. for 1852, p. 1089. 


Admitted Legal Opinion. 

The heirs of a founder have a common right to the uao of a building relinquished by 
him for a placo of worship : not so the heirs of a purohit or tho spiritual preceptor 
1 of the founder. 

Q. Balram Seta Bass, ( a devotee,) had appropriated a building 
for religious worship, and had established in it an image of the 
deity. Ou his death, the plaintiff', who is the widow of the sou of 
Prit-ram, his purohit or spiritual preceptor, preferred a claim to the 
temple in question ; a son’s son of the founder being then liviug. 
Under these circumstauces, according to the Hindd law, is the claim 
of the plaintiff in virtue of the relinquishment or appropriation 

, valid, or is the heir of the founder to he considered as owner of the 
temple ? 

R. The building, with the deity, was relinquished to the 
purohit, aud not given to him ; indeed, the founder having relin- 
quished a building in which he had established au image of the 
deity, did in fact give that building to the deity ; hence it belonged 
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to the deity solely : for the deity existing therein, it was impossible 
to give it to another. By mere relinquishment, proprietary right 
cannot be established ; and, consequently, as the purohit himself 
never possessed any proprietary right, none can possibly appertain 
to the widow of his son. The appropriation, which was an auspi- 
cious act, is common to the heirs of the founder, in whom the right 
of enjoyment is vested. 

City of Moorshedabad . — Lukhee Thakoorain, v. Kewul Punthee 
and others. — Mncu. H. L. Vol. II, Chap. I, Section vii, case 4, 
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CHAPTER IV. 

RELATIVE TO CUSTOM OR USAGE. 

The duty of a European Judge, who is under the obligation to 
admiuister Hiudh Law, is not so much to inquire, whether a dis- 
puted doctrine is deducible from the earliest authorities, as to ascer- 
tain, whether it has been received by the particular school which 
governs the district with which he has to deal ; and has there been 
sanctioned by usage. For, under the Hindu system of Law, clear 
proof of usage will outweigh the written text of the Law. — Part 
of the Privy Council’s judgment in the case of the Collector of 
Madura v. Mutu Rama-linga Sathupalhy . — Vide B. L. R. Vol. I, 
P. C. page 12. 

In cases of inheritance according to the Hiud6 law, in order to 
legalize any deviation from the strict letter of the law, it is neces- 
sary that the usage authorizing such deviation should have been 
prevalent during a long succession of ancestors in the family, when 
it becomes known by the “ kulachdr " and has the prescriptive 
force of law. Where a usage is hereditarily and scrupulously ad- 
hered to, it acquires the appellation of a duty . — Suminn Singh 
and others v. Khedun Singh and others. — Sel. S. D. A R. Vol. II, 
page 11G (New Ed. p. 147). 

Custom when it is ancient, invariable, and established by clear 
and positive proof, overrides the usual law of inheritance. — Mus- 
eummat Kustoora Koomaree v. Monohur Deo ; The Government v. 
Monohur Deo — S. W. R. for 18G4, p. 39. 

To establish a family custom at variance with the ordinary law 
of inheritance, it is necessary to show that the usage is ancient and 
has been invariable, and it should be established by clear and positive 
proof. A family custom as to intermarriages, being a matter of family 
history may bo proved by declarations made by members of the 
family . — Rajah Nugender Narain v. Raghoo Nauth Narain Dey . — 
S. W. R. for 1864, p. 20. 

According to Hind6 Law, in order that a custom may have the 
force of law, it must be shown to have existed from time immemo- 
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rial -* — Luckmun Lall v. Mohun Lull Bkayee Oayal. — S. W. R. Vol. 
XVI, page 179. 

It is of the essence of special usages modifying the ordinary 
law of succession that they should be ancient* and invariable, and 
that they should be established to be so by clear and unambiguous 
evidence. — Rama-lakshmi Ammal v. SivanmUha PerumaL Sethu- 
rayer.—S. W. R. Vol. XVII, c. r. p. 553. 

Where a custom was alleged in abrogation of the law of in- 
heritance, and the prevalence of such custom was not clearly 
established by the evidence, the Puudit3 declared that both the cus- 
tom and the law were equally valid ; but iq their opinion the dis- 
position under the law was the best ; and the Court decreed (chiefly) 
on a verbal report from the law officers, that the cast long tried to 
accommodate matters between the parties that the property in dis- 
pute should follow the law of inheritance . — Gunga v. Java. Borr. 
Vol. I, p. 384, (Mori. Dig. Vol. I, p. 332.) 

If an estate has not invariably devolved entire on the chief 
heir, but has been occasionally held by several heirs conjointly, the 
plea of family usage in bar of a partition cannot be maintained. — 
Rajah Sooranany Venkatapetty Rao v. Rajah Sooranany Ram 
Chundera Rao . — Case 1 of 1825. Mad. Decis. Vol. I, p. 495. 
(Mori. Dig. Vol. I, p. 333.) 

Where a widow claimed a moiety of the estate of her late hus- 
band as his heir, the claim was dismissed on proof that he had suc- 
ceeded to the whole estate (previous to the grant of the Dewany) 
under a custom by which it always devolved entire to one heir. — 
Mussummat Mohamaya Debeah v. Gouree Kaunt Chowdhoory . — 
Sel. S. D. A. R. Vol. I, p. 236 (New Ed. p. 316.) 


* ** Although in this country we cannot go back to that period, which constitutes 
legal memory in England, viz., the reigu of Richard I, yet still there must be some limita- 
tion. without which a custom ought not to be held good. In regard to Calcutta, I 
should say that the Act of Parliament in 1773, which established this Supreme Court, 
is the period to which we must go back to found the existence of a valid custom, 
and that after that date, there can be no subsequent custom, nor any change made iu 
the general laws of the Hindus, unless it be by some Regulations by the Governor- 
General in Council, which has beeu duly registered in this Court. In regard to the 
Mofusail, we ought to go back to 1793, prior to that, there was no registry of the Regula- 
tions, and the relics of them are extremely loose and uncertain .” — Extract from a Jmiy- 
tru n l of Sir Char la Qrey , C. J. See Clarke’s Reports, pp. 113, 114. 

Vol. II. 71 
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A father cannot rary the law of divisibility so as to make a 
zemindary indivisible. — Mootoo-vencata-chella Swamy Manyagar 
v. Munar Swamy Manyagar. — Mad. S. R. 1853. Vide Norton's 
Leading Cases Part II, page 478. 

The Privy Couucil have observed incidentally that, in their 
opinion, there does not exist in any persons the power of making 
laws of inheritance for themselves. — Part of Mad. H. C. R. VoL III, 
page 58. 

A custom which has not been judicially recognised cannot be 
permitted to prevail against the distinct authority . — Narsammal 
v. Bala-rdma Charloo. — Mad. H. C. Rep. Vol. I, page 420. 


Ancient zemindaries are by custom indivisible .* 

Partibility is the general rule of Hindu inheritance ; the suc- 
cession of one heir, as in the case of rdj, the exception . — The East 
India Company v. Kamakshee Bai Sahibah. — S. W. R Vol. IV, 
P. C. page 42. 

There is no rule of Hindu law relating to descent of all Hindu 
Rajahs and their estates ; but in every case in which a departure 
from the ordinary law of succession and inheritance is relied on, 
a particular custom or kuldchdr must be proved. — The Court of 
Wards on behalf of Raj-coomar Sheoraj-nundun Singh v. Raj- 
coomar Deo-mndun Singh. — S. W. R. Vol XVI, a r. p. 143. 


Calcutta S. D. A . — The 17 th of November 1813. 

Present : 

H. Colebrooke and J. Stuart, Judges. 

Koonwur Bodh Singh and the heirs of Jye Seek Singh 
versus Sheo-nath Singh. 

The landed estate of a refractor; zemindar being confiscated, it was conferred on a per- 
son in remuneration for his public sendees, and on bis death is was held bj his too, 


* Vide Norton's Leading Cases part 11, i78. 


Digitized by Google 



Chap. m. } 


SUCCESSION OF ACHARYA, <fcc. 


663 


And afterwards by bis grandson, to the exclusion of all other members of the 
family. On the suit of two sons of the original grantee to participate with their 
nephew, judgment was given against them, the zemindaree being one of those estates 
not liable to division, recognised by Regulation XI of 1703. Provision was made 
in that regulation for the future abolition of the custom, and it was enacted that, 
after the first of June 1794, such estates should descend according to the Muhamme- 
dan and Hiudu laws of Inheritance. But this provision not held to be applicable 
to the present case, the father of tbtf claimants having demised in the year 1774. 

This was an action brought in the Ziilah Court of Ram-ghur, 
by Jye Sree Singh and Koonwur Bodh Singh to recover from Rajah 
Muneeruth Singh two-thirds of the estate of Pergunnah Ram-ghur. 

(The principal part of the decision which respected the law of 
inheritance and custom is as follows : ) 

With respect to the validity of the claim of the plaintiffs, ac- 
cording to the Hindu law of inheritance, the Court observed, that 
this point turned upon the further question, whether the estate 
in dispute was to be considered a common zemindary divisible by 
the laws of inheritance, or one of those estates which by the custom 
noticed in, and' abolished by, Regulation XI of 1793, descended on 
one heir in exclusion of all the other members of the family. Ad- 
verting, however, to the extent and situation of the estate, to the 
zemindar possessing the title of the Rajah, to his maintaining a sort 
of feudal establishment of troops and dependant jageer-dars, the 
Court could entertain little doubt, that it was not a common estate 
divisible by tbe laws of inheritance. The decrees of the Ziilah and 
Provincial Courts were accordingly affirmed by the Sudder Dewanuy 
Adawlut, and the costs declared payable by the parties, respectively. 
Sel. S. D. A. R. Vol. II, page 92 (New Ed. pp. 116 & 122.) 


Calcutta H. C . — The 22nd of February 1872. 

The Hon’ble Sir Richard Couch, Kt., Chief Justice, and the 
Hou’ble A. G. Macpherson and F. A. Glover, Judges. 

Maha-RANeE HeRA-NATH Kooer, (Defendant) Appellant, 
versus 

Baboo BuRM Narai.v Singh, (Plaintiff) Respondent. 

Upon the authority o£ decided cases as well ss the evidence of custom in the family, 
it wss held that, the Raj or zemindary of Ram-ghur being an aucestral impartible 
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estate, and the family an undivided family governed by the Aludkthard, the plaintiff 
as eldest malo heir was entitled to succeed to the dignity and estates of the family 
in preference to the mother of the late iufant Rajah and widow of his father the 
last actual Rajah. 


The Judgment of the Full Bench was delivered as follows by — 

Couch, C. J . — This was a suit brought by Burra Narain Singh 
against the Assistant of the Court of Wards of Ram-ghur, aud 
Maha-ranee Ilcera-nath Kooer, the wife of Maha-rajah Ram-nath 
Singh, deceased, to recover possession of certain estates and pro- 
perty mentioned in the plaint aud therein stated in detail, which 
were claimed as appertaining to the zemindaree of Ram-ghur, the 
right to which, the plaintiff alleged, had accrued to him according 
to the family and country usage as the eldest male heir on the 
death of Triloke-nath Singh, the son of the second defendant. As 
the dispute is really with her, and the Court of Wards is only a 
formal party, we shall hereafter call her ‘ the defendant' 

The zemiudaree of Ram-ghur was acquired by Tej Singh, the 
common ancestor of the plaiutiff, and the defendant’s husband 
Ram-nath Singh. Tej Singh had three sons, Kam-nath being a 
descendant of his eldest son, and the plaintiff of his third son, and 
there being no male issue of the second. The defendant claimed 
the property, with the exception of a part called * Guddee Khurkhar’ 
as heir to her son by Ram-nath, Triloke-nath Singh, who was born 
after the death of his father and died when four months old; 
aud she claimed Guddee Khurkhar as having been purchased for 
her by her liusbaud with her own private funds. Th6 plaintiff’s 
case was that the zemindaree of Ram-ghur was a Raj or principality 
which was impartible, and descended to him as the nearest nude 
heir. 

In A. D. 1772, the then Maha-rajah Mokoond Siugh being found 
in arms agaiust the British Government was conquered by it, and 
his estate was taken from him and granted by the Government to 
Tej Siugh, a member ef the family, but not in the direct line of 
desceut. No sunnud has been produced ; nor is it shown that any 
existed : but there are in evidence pottahs which were granted by the 
British Government successively to Tej Singh, and his son Purus-nath 
Singh, and on the 25th of March 1790 a settlement for ten years 
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was made with Muni-nath Singh, the eldest son of Purus-nath, who 
had three sons, and this was afterwards made perpetual. 

The question at once arises, what was the nature of the estate 
granted to Tej Singh, whether it was a fresh grant of the family Raj 
with its customary rule of descent, or a grant of the lands, formerly 
iucluded in that Raj, to be held as an ordinary zemindaree. To 
this the judgment in the Privy Council in Baboo Beer Pertab 
Sahee va. Maha-rajah Rajendra Pertab Sahee, XII Moore’s I. A., 1,* 
is closely applicable. 

The ten years' settlement was made by the Government with 
the eldest son of Purus-nath Singh, there being other sons living, 
which would not have been right if it had been an ordinary zemia- 
daree, the property of the undivided family. 

But this is not all. Tej Singh who died in 1774, left three sons, 
as appears by the pedigree in the case : and on the 19th of 
April 1802, an action was brought in the Zillah Court of Ram-ghur 
by the two younger sons to recover from Muni-nath, the son of the 
eldest, two-thirds of the estate. Pending the suit Muni-nath died, 
and was succeeded by his sou Sidh-nath.f The defence set up was 
that according to the custom of the mountainous country in which 
the estate was situate, and to the usage of the family, the estate 
was not divisible, but that on the death of the Rajah for the time 
being he was always succeeded in the Raj and zemindnree by the 
eldest son to the entire exclusion of the other branches of the 
family : — The Zillah Court gave judgment against the plaintiffs, 
and this being concurred in on appeal by the Provincial Court of 
Patna, they appealed to the Sudder Dewanuy Adawlut. The case 
is reported in II Select Reports, 92, and the Court held that advert- 
ing to the extent and situation of the estate, to the zemindar 
possessing the title of Rajah, and to his maintaining a sort of feudal 
establishment of troops and jageer-dars, the Court could entertain 
little doubt that it was not a common estate divisible by the laws 
of inheritance. The decrees of the Zillah and Provincial Courts 
were accordingly affirmed. 

We have no evidence in the case of the custom or usage of the 
family before the grant to Tej Singh : but the want of it is supplied 

• IX. W. It. P. C. p. 15. t See a*tf, pages 563, 663. 
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by this decision, which declared the estate to bh impartible, the 
decision being pronounced in a suit between persons who are in 
privity with the plaintiff and defendant in this suit. 

Having arrived at the fact that this is an impartible estate, we 
have to consider whether the defendant, a female, can succeed to it 
to the exclusion of the plaintiff who is the nearest male heir. 

Where a family is governed, as this family was, by the law of 
the Mitilcahard by which, in an undivided family, females do not 
inherit as long ns there are any male members of the family, it is 
improbable that a custom that females should inherit to the exclu- 
sion of males would grow up with, and form part, of a custom that 
the eldest male member of the family should inherit. The object 
of the latter custom would be fully attained without the other, and 
there is no necessary connection between them. Before considering 
the evidence in this case, it will be convenient to refer to the deci- 
sions which are applicable to it. In a case in IV Select Reports, 57, 
the widows of Rajah Zorawur Singh sued his brother to recover 
possession of an estate in the Jungle Mehals, alleging that by the 
custom of the family, of the Pergunuah Jurria and of the other 
Jungle estates, the eldest son of the late incumbeut took the whole 
estate, the other sons receiving lauds for their support; and that 
in the event of the zemindar leaving no son, his widow took the 
estate to the exclusion of his brothers. A deed of gift by Zorawur 
Singh to the plaintiffs who were his second aud third wives, was 
also set up. The Provincial Court of Calcutta, in which the suit 
was brought, put a questiou to the Pundit of the Court with direc- 
tions to give an answer according to the ehaster as current in the 
Western Provinces ; aud the answer was that the gift, if made, was 
not valid, aud the right of inheritance in the estate vested on the 
death of the donor in his two brothers. The Provincial Court of 
Calcutta having dismissed the claim of the plaintiffs, they appealed 
to the Sudder Dewanuy Adawlut. One of the Judges thereupon 
considering the whole case, held that the decisiou of the Provincial 
Court should be reversed ; but the other two held it to he proved 
that the estate had always gone to the chief male heir, and 
confirmed the decision of the Provincial Court. In this case, the 
estate was ancestral and the family undivided, and the decision 
shows that the impartibility of the estate only interferes with 
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the ordinary law so far as to make it pass to the chief of the 
male heirs. 

In Naragunty Lutehraee Davamah t is. Vengama Naidoo, 9 
Moore’s I. A., 66,* the estate which was the subject of the suit was 
a polliam, a tenure known in Madras. It was an ancestral estate of 
the nature of a Raj, not subject to partition, and could be held by 
only one member of the family who was styled the polligar, and 
it was held that, being ancestral estate, the succession vested in the 
nearest undivided male cousin of the polligar last seised, who died 
without male issue, in preference to his widow. It appears in the 
judgment, page 86, that this was the opinion of the Pundits who 
were consulted by the Sudder Court, and that it was adopted by 
the Court and no objection was urged to it on the appeal, the ground 
taken being that it was not an ancestral estate nor were the parties 
in their suit members of an undivided Hindu family. The answer 
of the Pundits, page 74, shows that the ground of their opinion 
was that all the members of an undivided family have a joint right 
in the ancestral property, although only one of them being capable, 
continues in possession thereof. Mr. Justice Markby referred to the 
Rajah of Shivagunga’s case, 9 Moore’s I. A., 539’f as an instancy 
of a woman succeeding to a Raj, and near the end of his judgment, 
said that between impartiality, aud the exclusion of females, there 
is no connection whatever. That need not be disputed. It is not 
upon the impartibility of the estate, but upon the family being un- 
divided and the law of succession to ancestral undivided property 
that the exclusion of females rests. This appears clearly in the 
Shivagunga and subsequent cases. 

The zemindaree of Shivagunga was created in 1730 by the : 
Nubab of the Carnatic and by a proclamation of Lord Clive, dated 
the 6th of July 1801, the Government transferred the zemindaree, 
which it appeared was treated as an escheat for want of lineal heirs, 
to Gonery Vallabha Taver, who was collaterally descended from the 
progenitors of the first zemindar. But the law applicable to it is 
stated iu the judgment at page 589, where it is said that if the 
zemindar, at the time of his death and his nephews, were members 
of an undivided Hindi! family, and the zemindaree, though im- 

• I W. B., p. c., p. SO. tSW. B., P. C, p. 31 . 
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partible, was part of the common family property, one of the 
nephews was entitled to succeed to it on the death of his uncle.* 

Another authority for the exclusion of females, where the pro- 
perty is ancestral and the family undivided, is in the judgment of 
the Privy Council in Jowala Buksh vs. Dharum Singh, 10 Moore’s 
I. A., 524, where it is said that Lall Singh, a nephew, whose legiti- 
macy was disputed, if the legitimate male heir of the great ancestor 
would have taken the Raj on the death of his uncle to the exclu- 
sion of the widow, the property being assumed to be ancestral and 
the family undivided ; that in the case of Katama Natchier vs. The 
Rajah of Shivagunga, it was admitted that this would have been 
the course of descent according to the Mitalcshara if the property 
had been ancestral ; and that the reason of that decision was that 
the Shivagunga Raj was the separate acquisition of the deceased. 
And in the judgment of the Privy Council in a later case, 13 Moore's 
I. A., 140, it is again said that in the Shivagunga case the im- 
partible zemindary was shown conclusively to have been the separate 
acquisition of the person whose succession was the subject of dis- 
pute, and the ruling of the Court was, that iu that case the zemiu- 
dary should follow the course of succession as to separate property, 
although the family was undivided, but that if that zemindary had 
been shown to have been an ancestral zemindary, the judgment of 
the Board would, no doubt, have been the other way. 

In a later case, we find their Lordships adhering to the law laid 
down in the earlier cases. Iu the judgment in Sree Rajah Yanmula 
Venkayamali vs. Sree Rajah Yanmula Boochi Venkondora delivered 
on the 2nd of February 1870, f the strength of the argument of 
the learned Counsel for the appellant has been directed to show 
that this case should be governed by that in the 9th volume of 
Moore’s Indian Appeals, which is generally known as the Shiva- 
gunga case. They have gone so far as to argue that the estate in 
question in this ease, being impartible, must from its very nature 
be taken to be separate estate, and consequently that, according to 
the decision in the Shivagunga case, the succession to it is deter- 
minable by the law which regulates the succession to a separate 


* Se« ante 413. T 13 W. E, P. C., 21. 
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estate whether the family be divided or undivided. The authority 
invoked, however, affords no ground for this argument. The decision 
in the Shivagunga case will be found to proceed solely and express- 
ly on the Sliding of the Court that the zemindary in question was 
proved to be the self-acquired and separate property of “ Gouery 
Vallabha Taver.” And, after quoting from the judgment, they say, 
— “ It is therefore clear, that the mere impartibility of the estate 
is not sufficient to make the succession to it follow the course of 
succession of separate estate. 

This judgment is closely applicable to the present case. There 
is here an ancestral impartible estate and an undivided family ; for 
there is no proof that the family of Tej Singh had become divided, 
and no issue was raised as to that. If there had been no evidence 
of custom in the case, we should have held, Upon the authority of 
the decisions we have referred to, that the plaintiff is entitled to 
succeed to the estate. 

The evidence, oral and documentary, is fully stated in the judg- 
ment in the division Court, and it is not necessary to re-state it 
It shows that on the only occasion since the grant of the estate to 
Tej Singh when a female might have inherited, she was excluded. 
It is true that in both cases a brother succeeded in preference to 
the widow of the deceased; but this could ouly be justified by the 
family being an undivided one ; and the undivided family was not 
that of Sidh-nath Singh, the father of the brothers, but of Tej Singh, 
of which family the plaintiff is a member. The judgment of Mr. 
Justice Markby for the defendant appears to be founded on the 
assumption that the succession was governed generally by the rule 
of inheritance of separate property according to the MitAksliarS, 
treating separate as if it were self-acquired, and this is supported by 
the judgment in the Tipperah case ; but all the other authorities - 
appear to show that this is not correct. Where the property is 
ancestral and the family undivided, a custom modifying the law, 
must be a custom to admit females, not a custom to exclude them. 
In our opinion thelplaintiff is entitled to succeed to the estate. 

Nothing is said in the judgment in the division Court about the 
Khurkhar property, and the judgment of the Lower Court as to 
that was confirmed, apparently, without any difference of opinion 

Vol. II. 72 
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between the learned Judges. It has not been argued before ns 
that this part of the decree is erroneous. 

We think the appeal should be dismissed with costa The 
decree of the Lower Court will thus be allowed to Btand.* — S. W. R. 
Vol. XVII, pp. 316, and 331—335. 


Privy Council. — The 14 th of November 1873. 

Thakur Durryao Singh, Plaintiff, 
versus 

Thakur Duri Singh, Defendant. 

[On Appeal from the Court of the Financial Commissioner 
of Oiulh.] 

A custom of impartibilifcy must be strictly proved in order to control the operation of 
the ordinary Hindi! Law of Succession. Tho fact that an estate has not been parti 
tioned for six or seven generations does not deprive the members of the family to 
which it jointly belongs of their right to partition. 


The appellant sued his elder brother, the respondent, in the 
Revenue Courts of Khyeabad for a partition of their Ancestral estate 
of Bonneamow. In three judgments, viz., of the Assistant Settle- 
ment Officer, of the Commissioner of Khyeabad, and, in special ap- 
peal, of tho Financial Commissioner of Oudh, the appellant was 
held entitled to a partition as a member of a joint Hindi! family. 
On the 27th of August 1868, the Financial Commissioner, in review 
of his own judgment, reversed those three judgments, and held that 
the appellant was only entitled to receive suitable maintenance 
from the respondent. 

By the facts as admitted, or as found in the first two Courts, it 
appeared that the talook in question had belonged for several genera- 
tions to the family of the appellant and respondent. It had not 
been divided for six or seven generations, and the respondent pleaded 
a family custom against partition, which, however, he failed to es- 
tablish by evidence. 


* From this decision an appeal was preferred to the Privy Council, but fnA/**' 
lilt, the appellant, Moha-raneu Heura-nauth Coonwur having died, the appeal wa» dis- 
missed by that Tribunal for want ol prosecution. 
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In the judgment passed in review, the Financial Commissioner 
relied upon a case in which his predecessor Mr, Davies had decided 
that an unbroken prescription of six or seven generations is sufficient 
warrant for maintaining the family usage under which a talook had 
always descended to a nigh heir. 

The appellant then appealed to her Majesty in Council. 

The judgment of their Lordships was delivered by 

Sir J. W. Colvile . — Their Lordships are of opinion that this 
appeal must be allowed. That the family was joint and undivided 
was indisputable ; and it, therefore, lay on the respondent, if he 
could displace the operation of the ordinary Hindd law, to do so by 
clear proof of some family or other custom which varied the law. Both 
the lower Courts have found that no such custom was established ; 
but that, on the contraiy, there was evidence, satisfactory to them, 
that the estate, though engaged for iu the name of one brother, was, 
in point of fact, held and enjoyed by the two brothers as co-sharers. 
There was also evidence that although there had been no partition 
of this estate for six or seven generations, the property of the family 
had in former times been the subject of partition. 

It appears to their Lordships that the decision of Mr. Davies 
has not the effect which the Financial Commissioner, Colonel Bar- 
row, attributes to it ; and that it is not an authority which governs 
the present case. In the case before Mr. Davies, the lower Courts 
had found that during six or seven generations the estate, then in 
question, not only had remained undivided in fact, but had descended 
as an impartible estate to a single heir. That being so, Mr. Davies 
appears to have ruled that this proof was sufficient to raise a pre- 
sumption of an unbroken family custom, which could not be re- 
butted by some evidence that had been tendered to show earlier 
partitions in the family, where by a larger estate had been broken up 
into several smaller portions, one of which was the estate in dis- 
pute. In the present case there was no evidence of enjoyment by a 
single member of the family during six or seven generations ; all 
that was found was that during that period the estate had never 
been divided. That fact alone cannot control the operation of the 
ordinary rule of Hindd law, or deprive the parties, if members of 
a joint and undivided family, of the right to demand a partition 
when they are so minded. 
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Their Lordships will therefore humbly advise Her Majesty to 
allow this appeal to reverse the decision of the Financial Commis- 
sioner, and to affirm the decrees of the lower Courts. 

Bengal Law Reports, Vol. XIII, p. 165, 

In a suit against the son of the late Rajah of Tipperah for 
the succession to the Tipperah zamindari, there being proof that 
by the usage of the family, the person appointed Jobraj is successor 
to the zamindari, iu preference to the next of kin, sueh usage was 
upheld by the Court and Judgment given accordingly. — Ramganga 
Deo v. Doorga Afonee Jobraj. — Sel. S. D. A. Rep. Vol. I, p. 270. 
(New Ed. p). I Mori. 333. 

By the special usage of the Principal Zamindari in the district of 
Tipperah, the person appointed Jobraj takes the inheritance, in 
preference to the next of kin, and the person appointed Burrah 
Thakoor is considered next to him in succession, and takes the 
inheritance in his default, as well as on his death, provided the 
Jobraj after becoming Rajah has not nominated another person 
to be his Jobraj. — Urjun Manik Thakoor and others v. Ram Gunga 
Deo. — Sel. S. D. A. Rep. Vol. II, p. 139 (New Ed. p). 

According to the custom prevalent in certain mountainous 
estates of Tipperah, the ordinary rules of inheritance do not prevail, 
and the individual of the family designated Jobraj , and failing 
him the individual called Burra Thakoor succeeds to the estate and 
title of Rajah. — Ranee Soomitra v. Ramgunga Manik. — Sel. D. A 
Rep. Vol. Ill, p. 40 (New Ed. p. 54). 

According to the Hind6 law a Rajah has full power to nomi- 
nate a Jobraj or heir apparent, and a whole or uterine brother lias 
a better title than a half brother. — Beer Uhunder Joobroj v. Reel 
Kissen Thakoor. — S. W. R. Vol. I, p. 177. 

In a suit for succession to a Raj, the right to which was founded 
on family custom governing the succession, the plaintiff stated that 
he was the eldest living member of the class out of which the suc- 
cessor could alone be appointed, and that the predecessor of the last 
had promised to appoint him the plaintiff The defendant con- 
tended that the choice of the Rag ah within a certain class, within 
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which he was included, wa3 absolutely free and could not be con- 
trolled by the wishes of a former Rajah. 

Held that where there was evidence of a power of selection, the 
actual observance of seniority even in a considerable series of succes- 
sions could not of itself defeat a custom which established the 
right of free choice, and that even if the instances had been uniform 
aad without exception, that alone would not be sufficient to support 
the plaintiff’s case. 

Where the custom required the union of two things to consti- 
tute the legal heir, viz., seniority in age and nearness of kin, a 
claimant who has but one of these qualifications (seniority) cannot 
be entitled to succeed by the family custom. 

Held that the general rule of Hindfi law, which gives a pre- 
ference as heir to the whole blood over the half blood extends also 
to a Raj, in the absence of evidence showing that the family custom 
by which the succession to the rajdom is governed supersedes the 
General Law. Where a custom is proved to exist it supersedes the 
General Law, but the General Law still regulates all beyond the cus- 
tom. — Neel Kristo Deb Bunnana v. Beer Chunder Thaboor and 
others. — Privy Council, the 15th of March 18G9. — S. W. R. Vol. XII, 
P. C. p. 21. Vide B. L. R. Vol. Ill, P. C. p. 13. 

By the general Hindi! law where a subject of inheritance 
is from its nature indivisible, and can therefore descend to one only 
of several sons, the succession as between sons by different wives 
(other than the first wife) of equal caste, is to be determined by the 
priority of birth of the sons, and not by the priority of marriage of 
their respective mothers ; and therefore with respect to the succes- 
sion to an impartible zamindaree in the district of Tinnevelly in the 
presidency of Madras, the son of the third wife is, in the absence 
of proof of any special customs or family usage to the country, to be 
preferred as heir to a subsequently born son of the second wife.* 

A special usage modifying the ordinary law of succession must 
be ancient and invariable, and must be established to be so by clear 
and unambiguous evidence.— Rama Lalcshmi Amvial v. Sivanan- 
tha Perumal Sethurayer. — Privy Council. B. L. R. Vol. XII, 
pp. 390 — 405. 

* See Partition. 
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The mere impartibility of an estate is not sufficient 7 to make 
the succession to it follow the course’ of succession of separate 
estate. Shiva Gunga Case explained* the Sree Rajah Yanumalu 
Venkujamah v. Sree Rajah Yanumalu Boochi Venkudra. — S. W. 
R. Vol. XIII, P. C. p. 21. 

There is no difference between the position of a Rajah holding 
an impartible Raj and that of an ordinary zemindar, in respect of 
his power to relinquish the property in favor of his next legal heir. 
Such a relinquishment is not forbidden by the Hindu law. 

Where the effect of such a relinquishment is to give the pro- 
perty entirely to the hands of his son, he can, during his fathers 
life-time, question and challenge any acts done, and aoy acts that 
are alleged to have been done, by his father, and which are denied 
by the father . — Luchmee Narain Singh v. T. M. Gihon and others. 
— S. W. R Vol. XIV, p. 197. 

Held that a Ghatwali Mahall in zillah Beerbhoom, with refer- 
ence to the usual practice and the meaning and intent of the term 
Ghatiual, is not divisible, on the death of a Qhatwal, among his heirs, 
but should devolve entire on the eldest son, or the next Ghaiwal . — 
Ear Lai Singh v. Jorawun Singh . — SeL S. D. A. R Vol. VI, 
page 169. (New Ed. p. 204.) 


Muss a mat Teetoo Koonwuree, (Defendant,) Appellant, 
versus 

Surwah Singh, (Plaintiff,) Respondent. 

Judgment. 

The court observe that there is no doubt that the Principal Sad- 
der Ameea lias decided correctly, as it is well known that the estab- 
lished custom of the Ghatwalls, as of Hindu families in general is 
that the right of succession is in the eldest son and his descendants 
and representatives, and the pleader of appellant has not been able 
to show any speciality in this case to the contrary ; there is therefore 
no necessity to enquire into the fact of Lucbmun Sing’s possession 

* See Ante pp. 244, 443 ; mid Partition. 
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after bis father’s death, such possession not having been of such dur- 
ation as could in itself create any prescriptive title for his descen- 
dants, the defendant in this suit Bhola Sing the grandfather having 
died in 1830 Fuslee. 

This appeal is dismissed with costs. Sudder decision 25th Au- 
gust 1853, page 765. 

Agreeably to the family usage, the succession by primogeniture 
to an estate in Chota Nagporo (under the Agent to the Governor 
General at the Hazari Bagh ) was upheld against a claim for 
division of the ancestral estate . — Thakoorai Chuttev Dhari Singh, 
v. Thakoorai Tiluclc Dhari Singh. — Sel. S. D. A. R. Vol. VI, 
page 260. (New Ed. p. 325). 

By the usage of the zemindars of Pachete the eldest son was 
held entitled to succeed to the Raj, the other sons as well as the 
minor branches of the family being only entitled to maintenance. 
Moharajah Qurur Narain Deo v. Anund Lai Singh. — Sel. S. D. 
A. Rep. Vol. VI, p. 282. (New Ed. p. 354). 

In the case of an estate in Manbhoom, in the jurisdiction of 
the Governor-General’s Agent at Hazari Bagh, it was held according 
to the usage of the family that the succession vested in the 
eldest son of deceased Rajah born of any of his wives, in prefer- 
ence to the eldest son of his paat or first Rani .* — Rajah Raghoo- 
nath Singh v. Rajah Hurrihur Singh. — Sel. S. D. A. R Vol. VII, 
p. 126. (New Ed. 146). 

Where in a disputed claim for a zemindari in jungle mehauls, 
it appeared on the evidence that it was an estate that, by the family 
custom, had always been helfl by the chief male heir, the remaining 
heirs receiving only food and raiment, and that it never had been taken 
by a female, it was held that the brother of the deceased childless 
Rajah should take his estate to the exclusion of his widows . — The 
widows of Rajah Zorawor Singh v. Koonurar Perthee Siiigh. — Sel. 
S. D. A. R. Vol. IV, p. 57. (New Ed. p. 72). 

In a suit for succession to a moiety of the estate of the Raja 
of Tirhut, the claim was dismissed on the ground that the succes- 

* Bee Partition. 
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sion devolved upon Ihe defendant, in virtue of a deed executed in 
his favor by the late incumbent, such succession being in conformity 
with the long established usage of the family in which the title and 
estate had uniformly devolved entire for many generatioua — Afoha- 
raj Kunwar Basiulev Singh v. Maha-raja Rudra Singh. Bahadur. 
S. D. A. R. VoL VII, p. 228. (New Ed. p. 271). 

It is no bar to the division amongst heirs of an estate, the pro- 
perty of a Hindu family, that it previously belonged to another 
family, in which the custom had obtained that the whole estate 
should pass to the eldest son . — Gopabdas Sindh Man DaJtla Malta- 
patra v. Narottam Sindh and others. — S. D. A. R. Vol. VI, p. 195. 

Where a party sued to recover the Raj of one of the tributary 
mahalls of Cuttack, as the son and heir of the late possessor, his 
claim was dismissed on the ground that his mother being a kept 
mistress and never having resided in the Mah&ll Sural, he was not 
entitled to succeed, according to the local and family usage . — Rajah 
Jenardun Ummar Singh Mahendar v. Obhoy Singh. — Sel. S. D. 
A. R. Vol. VI, p. 42. (New Ed. p. 49). 

The plaintiff sued to obtain possession of the Raj of one of 
the tributary mahalls in Cuttack as heir to the late Rajah, by a 
slave girl, held that he could not, as such, succeed to the Raj 
according to the established usage . — Balbhudder Bhourbur v. 
Rajah Juggemath Sree Chundun Mohapattur. — Sel. S. D. A R. 
Vol. VI, p. 29G. (New Ed. p. 372). 

According to the Hindfi law current in Benares, a childless 
widow is not entitled to succeed to her late husband’s estate, which 
devolved entire and without partition on him from his ancestors, to 
the exclusion of his brothers.* Rajah Shumahere Mull v. Ranu 
Delraj Konwar. — Sel. S. D. A. Rep. Vol. II, p. 109. (New Ed. 
page 216). 


* Thn pundits' Vja vatthd upon which the above decision was found is as fallen:— 
“The Raj aud ztmindary having descended entire and without partition to Rtjah 
Ajeet Mull from his an cantors, his widow cau maintain no right to possession *f it 
during her life time, because according to the Shatters current in Goruckpore, a wiiow 
is only entitled to the portion of the ancostral estate, which on a partition may have 
fallen to her husband. 


Digitized by Google 



Chip. iv. ] 


CUSTOM OR USAGE. 


677 


Where by the usage of the country and family of the parties 
claiming certain prerogatives and property, it was customary that 
such should vest in the senior male of a particular branch of the 
family, it was held that a testamentary disposition in favor of any 
Other member was void and of no effect . — Moloshery Kowilagom 
Rana Vurma Rajah v. Mootherakal Rowilagom Rana Vurma 
Rajah. Case 5 of 1825. — Mad. Decis. Vol. I, p. 509. (Mori. Dig. 
Vol. I, page 334.) 

By the tenure of Ghatwally, the lands are held under a grant 
from the ruling power, by the peforraance of the defined duty of 
the Ghatwal guarding the Ghats or passes. 

Upon the death of the Ghatwal last seized, the lands descend en- 
tire to a male heir, as Ghatwal. — Rajah Lilanund Singh, Appellant, 
v. The Government of Bengal, Respondent. — Moore's India Appeals 
Vol. VI, p. 101. 

Where it appeared on evidence that the estate of a Hindd 
deceased bad not invariably devolved entire on the chief heirs, but 
bad been taken by the most competent, and had been occasionally 
held by several heirs conjointly, the Court considered it to be divi- 
sible among the heirs according to the Hindfi law of inheritance, 
and decreed partition of the estate in opposition to the claim of 
one heir to hold the same as an individual estate . — Baboo Girwur- 
dharee Singh v. Kolahid Singh and others. — SeL S. D. A. R. 
Vol. IV, p. 9. (New Ed. p. 12.) 

This decision was confirmed on appeal by the Judicial Committee 
of the Privy Council. — Vide Moore’s India Appeals Vol. II, page 344. 

Where a nephew of a deceased Hindfi claimed a moiety of his 
uncle's estate from his cousin, who had possessed himself of the 
whole property, he was non-suited, it being proved that the estate 
bad always devolved on the eldest son or the nearest heirs of the 
deceased proprietor, his other heirs being only entitled to food 
and raiment from the estate. — Mt. Moha-ranee and another v. Benee 
Persaud Rae. — Sel. S. D. A. R. Vol. IV, p. 62. (New Ed. p. 79.) 

Evidence of the acts of a single family repugnant or antago- 
nistic to the general law will not establish a valid custom or usage 

Tm. II. * 73 
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euforcible in a Court of Justice. — Madhav-rao Rdghavendra, Ap- 
pellant — Dal-bnshna Rdghavendra et. al. Respondents. — Bom. 

H. C. R. Vol. IV, p. 113. 

Where a custom, according to which the Rajahs of Beerbhoom 
had granted a right to a share of property, described as “ Bhabak 
Mehals ,” appeared to have been always recognised by the Courts, 
it was maintained notwithstanding that it is in contravention of 
the ordinary Hindu law . — Nil Madluib Gossamee v. Chunder AIoo- 
kliee Gossamee. — S. W. R. Vol. XXII, p. 397. 

By the custom of a Hindu family, no distinction was made 
between the issue of a Sugyi marriage and a Lyahi marriage. 
Held that the issue of the sou of a Sugyi wife first married was 
entitled to inherit the property of the grandfather, in priority 
to the issue of the son of a subsequent Lyahi wife . — Radaih 
Ghasiran v. Budaik Pershad Singh. — Marshall’s Reports, p. 611. 

Among the Jumboo Brahmins, if a man die leaving a 
daughter and no male issue, the daughter and her daughter would 
inherit the property even where undivided, and not cousins or colla- 
teral relations, who could only succeed on failure of all other heirs ; 
as it is the custom of the caste for women to succeed, whether the 
family bo divided or undivided . — Dess aces Hinree Shunkur and 
Roop Shunkur v. Man-koovur and Amba. — Sel. Rep. 122. (Mori. 
Dig. Vol. I, p. 334.) 

Where, by the established usage of any country or province, 
the right of succession may be preserved to illegitimate children as 
well as to those born in wedlock or adopted, such usage is to be 
adhered to. 

It appearing that by the custom of Nagur Brahmins in Benares, 
illegitimate sous cannot inherit, judgment passed against the 
claimant, the illegitimate son of a Nagur Brahmin, suing for his 
father’s estate. — Sel. S. D. A. R. Vol. I, p. 28. (New Ed. p. 37). 

The plaintiff claims a moiety of the Jelamuta Zemindaree 
under the ordinary rules of the Hindfi law of inheritance. The 
defendant pleads a family custom under which the landed property 
iuvariably descended to the eldest sou, or, on failure of issue, to the 
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next male heirs in exclusion of all other heirs. As the defendant 
is unable to establish the existence of the alleged family custom, 
the decision of the lower court was reversed, and a decree given for 
the (plaintiff) appellant. Whenever a plea of family custom is set 
ofl against the ordinary law of inheritance, it is necessary that usage 
be ancient and invariable, and be established by clear and positive 
proof. — Rajah Kunwar-naraen Roy, ( Plaintiff , ) Appellant v. 
Dharant-dhur Roy guardian for the minor sons of Krishnender- 
naraen Roy, (Defendant,) Respondent. — S. D. A. Decis. for 
1858, p. 1132. 

In the case of Sumrun Singh and others v. Khedun Singh 
and Hur-lal Singh, the respondents pleaded the peculiar usage of 
their family, which, they averred, was sufficient to regulate the mode 
of succession : aud they adduced two instances, in which the dis- 
tribution had been made by the number of wives without any re- 
ference to the number of sons that they had borne respectively. 
The proceedings in this case were delivered to the pandits for an 
exposition of the Hindfi law, and from their written opinion, it 
appeared that to legalize any deviation from the strict letter of the 
law, it was necessary that the usage should have been prevalent 
during a long succession of ancestors in the family, when it be- 
comes known by the name of kuldchdr. In support of these 
opinions the following texts of Vrihaspati and KaTyAyanA were 
cited: — “Where there are an equal number of sons borne of two 
or more different wives, equal in degree, the distribution is to be 
regulated according to the mothers; but where the number of tho 
sons (by different wives) is unequal, the distribution is to be regulat- 
ed by the number of sons.'' “ Where a usage is hereditarily and 
scrupulously adhered to, it acquires the appellation of duty; and 
must be adhered to.'’ On receiving the above exposition of the law, 
the first and second Judges of the Sudder Dewanny Adawlut, who 
tried the appeal, being clearly of opinion that the plaintiffs had not 
proved such a usage as is required to justify a deviation from the 
Hindfi law of inheritance, awarded them a two-anna share of the 
Zemindaree (in conformity with the Hindu law.) — Sel. S. D. A. Rep. 
Vol. II, pp. 116, 117. (New Ed. p. 147.) 

A claim to an estate on the plea of family usage whereby a 
brother succeeds a brother to the prejudice of surviving sons dis- 
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allowed, on proof that such was not the family nsage, but only i* 
one instance the brother had seized on and maintained his title bj 
violence. — Pratdb-dev v. Sarb-dev Rdykat. — S. D. A. Rep. 
Yol. II, p. 249. (New Ed. p. 321.) 
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SECTION II. 

ON EMIGRATION. 


Calcutta, S. D. A .—The 22nd of June, 1801. 

Raj Chundeb Narakn Chowdhby, Appellant, 
versus 

Gocm Chand Goh, Respondent. 

Suit for the landed estate of a deceased Hindfi, situated in Bengal, by the son of his 
sister, against the son of his paternal uncle. By the law of Bengal the plaintiff 
would be heir : by the law of Mithila, the defendant. As the estate was situated 
in Bengal, and the family, originally from Mithila, had resided for generations 
in Bengal ; had intermarried with Bengal women ; and had not uniformly observed 
the religious ordinances of Mithila ; adjudged that the Bengal law must govern 
the case. 

(The principal part of the decision is a s follows :) 

The (Sudder) Court put the following questions to their pun- 
dits. By the law as received in Bengal, which of the parties has 
a right to the contested zemindaree ? and which according to the 
Mithila law ? and if a Hindd of Mithila reside in Bengal, and 
regulate the religious ceremonies of his family, connected with 
funerals and marriages, by the shatter of Mithila; or if a Hindft 
of Mithila reside in Bengal, and regulate those ceremonies by the 
Bengal shatter ; in each case, by which law will his civil rights be 
determined ? The answer of the pundits recited that “ if the family 
being from Mithila, but dwelling in Bengal, performed religious 
rites with the people of Bengal, and held a zemindaree in that pro- 
vince, Gocul-chand (the sister’s son) is heir to it, conformably with 
the Bengal law. But if the family merely dwelt in Bengal, and 
performed religious ceremonies with Mithila people, and observed 
the laws and usages of that province, then Raj-chunder (the son 
of a paternal uncle) will inherit agreeably to the Mithila law.” 
And from the evidence taken it appeared that the purohit or fami- 
ly-priest, of each of the parties, was a Br&hman of Bengal ; that 
the ancestors of the parties, whose family had been resident in 
Bengal for several generations, had inter-married with Bengal 
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women ; that the rites and ceremonies connected with funerals or 
marriages, had been some times according to the Mithila, and some 
times according to the Bongal shastra. Under the opinion given 
by their pundits, aud on consideration that the contested lands 
were situated in Bengal; that the family had been long resident 
in Bengal ; and that there had been no uniform observance of the 
ordinances of the Mithila shastra, the Sudder Dewanny Adawlut 
(present J. Lumsden and J. H. Harington) held that the case had 
been well determined by the provincial court according to the Hin- 
du law of Bengal.* — Sel. S. D. A. R. Vol. I, p. 43. (New Ed. p. 56.) 


Calcutta, S. D. A.— The 24/7i of April, 1812. 

Gunoa-dutt Jha, Appellant, 
versus 

Sree-nakain Rai and Musscmmaut Leella-wottee, (widow of 
Lullit-narain Rai), Respondents. 


A person settling in a foreign district shall not be deprived of the benefit of the law3 of 
his native district, provided ho adhere to its customs and usages. According to the 
law, as current in Mithila, claimants to inheritance as far as the seventh and even the 
fourteenth in descent in the male line from a common ancestor, are preferable to the 
Cousin by the mother's side of the deceased proprietor. 

This was an action brought by Gunga-dutt Jha in the Zillah 
Court of Purnea on the 18th of January 1805, agaiust Sree-narain 
Rai and Lullit-narain Rai, for the recovery of the estate, real and 
personal, of the late Rajah Inder-narain, vacated by the death of his 
widow, Ranee Inderawutty ; the plaintiff claimed as heir to the 
estate of Rajah Inder-narain, the Ranee’s husband, to whom he was 
maternal first cousin, viz., son of the sister of Inder-naraiu’s mother. 

The defendants were lineally descended from Surnroo Chowdry, 
paternal great-grandfather of the great-grandsire of Rajah Inder- 
narain. The estate iu dispute, the zemindary of Habelee Purnea, 


* If the family had been Hhown to have continued in tho observance of the natural 
laws and usages, namely, those of Mithila, the rulo of inheritance, as established in 
that province, must have been followed. By the disuse of them, the adoption of the 
customs and laws of Bongal, and employment of priests of this province iu religious 
rites, tho family is considered to have adopted Bengal for its country in all matters. — 
Not* by Mr. Cotebrooke. ‘ 
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is partly situated within the limits of the province of Bengal, and 
the late Rajah and Ranee, as well as the parties in this cause, were 
resident within that province; but all religious ceremonies, and 
those of a civil nature, including marriage, were performed in the 
families of both appellant and respondent (as they had been in the 
family of the late Rajah and Ranee, whose ancestors came into 
Purnea from the adjaceut district of Mithila or Trihoot) by a Mithila 
Purohit, or priest, according to the shasters current in that district. 
On a reference by the Zillah Judge to the pundit of the Court, 
with the view of ascertaining the Hindu law in this case, he 
delivered the following vyavasthd : — “ Inder-narain Rai died without 
leaving a son, grandson or great-grandson ; his property came to 
his wife. There being no kinsman to her husband within the re- 
lation of brother’s son, Sree-narain and Luilit-narain (defendants) are 
the sapindas (connected by funeral oblations) and succeed to his 
property. They surviving, Gunga-dutt Jha, the son of Inder-narain’s 
mother's sister, who is among the Bandhus (cognates or maternal 
kindred,) does not succeed.” Vyavasthds of several pundits in 
which the right of the plaintiff was upheld, having been exhibited 
by the plaiutiflf; the Zillah Judge transmitted the genealogical tables 
of the parties, together with the above vyavasthds, to the Provincial 
Court of Moorshedabad, and subsequently to the Court of Sudder 
Dewanny Adawlut, for the opinion of the Hindi! law officers of 
those Courts. The Vyavasthd of the pundit of the Provincial 
Court of Moorshedabad was to the following effect : — "The widow 
of Rajah Inder-narain possessed her husband’s estate. After her 
death, there survived the maternal first cousin of her husband, and 
the descendants of her husband’s ancestor (in the 6th degree.) In 
this case, maternal first cousin is entitled to offer funeral oblations 
and recover the estate. The Vyavasthd of the pundits of the 
Sudder Dewanny Adawlut, in answer to the reference to the Zillah 
Judge, was to the following effect: — “After the death of 
Ranee Inderawutty, widow of Rajah Inder-narain, there being no 
descendant in the relation of brother’s son ; the Vyavasthd declar- 
ing the right of Sree-narain and Luilit-narain, the sapindas of her 
liusbaud, to the estate left by the Rajah, and possessed by the Ranee, 
is correct, according to the Bibada-chintainani, and other books 
current in the district of Mithila. The Vyavasthd which declares 
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the right of Gunga-dutt Jba, son of the Rajah’s maternal aunt, who 
is therefore a Bundhu (cognate) of the Ranee’s husband, is not to be 
approved ; that exposition of the law, however, is in conformity with 
the Daya-bh&ga, Ddya-lutwa and other books current in Bengal.” 

The Zillah Judge, under the above opinion of the pundits of 
the Sudder Dewanny Adawlut, passed a decree, dismissing the plain- 
tiff ’s suit, with costs. 

On appeal to the Provincial Court of Moorshedabad, the first 
and second Judges of that -Court having made another reference to 
the pundits of the Sudder Dewanny Adawlut, for a more specific 
detail of the grounds of their opinion in favor of the respondents, 
a vyavastha, to the following purport, was delivered : — “ That the 
parties being of a Mithila family, and performing their ceremonies 
according to Mithila shatters, the case ought to be decided accord- 
ing to the books current in that district: that, according to the 
received and most authoritative books of law of the Mithila system, 
which was current in Purnea also, the paternal kindred are entitled 
to succeed before the maternal relations, and that consequently the 
appellant had no legal right to the succession claimed by bim." 
The Provincial Court, in conformity with the above vyavasthd, 
passed a decree affirming the decision of the Zillah Judge, and dis- 
missing the appeal with costs. 

A further appeal was preferred by Gunga-dutt JLa to the Court 
of Sudder Dewanny Adawlut. The Court (present J. H. Haring- 
ton and J. Stuart), under the opinion of tire Hindu law officers, and 
on reference to a former decision in the case of Raj Cbunder v. Gocul 
Chand Goh* passed on the 22nd of June 1801, (on which occasion 
it had been determined, that if a person of a Mithila family, living 
in Bengal, have a Mithila Purohit, and perform the ceremonies 
usual on occasions of joy and mourning, according to the Mithila 
shatter, his right of inheritance and other claims are determinable 
by the law authorities current in that country ) were clearly of 
opiuion, that the decision in the present case should be governed by 
those authorities ; it having been clearly ascertained, that the usages 
of Mithila had continued to be practised in every respect by the 
parties. With a view, therefore, to ascertain the law as applicable 

• Anu, p»ge 581. 
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to the case, according to tlie ‘best authorities of that system, refer- 
ence was made to the Patna Provincial Court and to the Judge of 

Zillah Tirhoot, to obtain Vyavasthda from the pundits of those 
Courts. 

In the replies to those references, many texts were cited to 
show, that., according to the Mithila authorities, the estate of a 
person, on failure of heirs within the relation of brother's son, 
devolves on the paternal kindred, who are sapindas, which rela- 
tion includes the descendants of a paternal ancestor to the sixth 
degree, and ceases with the seventh person ; in default of sapindas 
on the samdnodakas, or those connected by a common libation of 
water, viz , the more distant paternal kindred extending to the 
fourteenth degree, and on failure of samdnodakas, to those termed 
bandhus or cognates. The appellant belonged to the latter des- 
cription of relations. The Court of Sudder Dewanny Adawlut, 
under the above Vyavastlias, being of opinion, after a careful exa- 
mination of the objections of the appellant, that the right of the 
respondents was preferable in law, according to the Mithila system, 
by which the decision of the present case was guided, passed a fiual 
decree, affirming the decisions of the Zillah and Provincial Courts, 
and dismissing the appeal, with costs. — Select Reports of the S. D. A. 
Vol. II, p. 11 (New Ed. p. 13.) 

The above was, in appeal, affirmed by the Judicial Committee (of 
the Privy Council), the abstract of whose judgment is as follows: — 

By the Hindu law in force in Mithila or Tirhoot, the right of 
succession vests in the descendants in the paternal line in preference 
to those of the maternal line ; and such law continues to regulate 
tho succession of property in a family who have migrated from that 
district, but have retained the religious observances and ceremonies 
of Mithila. 

A suit having been instituted to recover the estate of a Hindu 
Miihalese by the maternal first cousin of the last male proprietor, 
who claimed to be entitled according to the law in force in Bengal — 
Held by the Judicial Committee (affirming the judgment below) 
that according to all the authorities, the shasters of Mithila were 
to govern the succession, aud that by them the party iu possession 
being descended in the sixth degree in the paternal line was to be 
preferred to the maternal line : notwithstanding that part of the 
Vol. II. 74 
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property was locally situate iu Bengal, and that the last proprietor 
was domiciled there.*' — Rutche-putty Dutt Jha and others (sons, 
heirs, and legal representatives of Qunga Dutt Jah, deceased) 
Appellants versus Rajender Narain Rae (son and representative 
of Sree Narain Rae, deceased) Respondent. — Moore’s India Appeals, 
Vol. II, p. 132. 

The title to land in Purnea, being in dispute, upon the question, 
whether the Mithila or Nuddea Law was to regulate the succes- 
sion, the test to be applied is, the form and character of religious 
rites and ceremonies, and the usages of the family. 

Where, therefore, a family of Bengali Soodra sutgops, who had 
migrated, at a remote period, from (the district of Burdwan) the 
South-west of Bengal, where the Nuddea law prevailed, to the dis- 
trict of Purnea, where the Mithila law was in force, and adopted 
and performed their religious rites and ceremonies, according to the 
law of Mithila, — it was held by the Judicial Committee (of the 
Privy Council) affirming the decree of the Sudder Court, that the 
Mithila law, in such case, must govern the right of succession. 
Rani Pudmavati appellant and Doolar Singh and others Res- 
pondents. — Privy Council, Moore’s India Appeals, Vol. IV, p. 259. 

Upon a claim to the inheritance of a zemindary, situate in 
Mulnapore, which had been held in possession, for a long period anterior 
to the institution of the suit, by the family of eut-gop Brahmins, who 
had migrated from Bengal to Midnapore, but had retained their 
laws and performed their religious ceremonies, according to the 
Ddya-bhdga and other authorities in force in Bengal, it was held by the 
Judicial Committee (of the Privy Council) affirming the judgment 
of the Sudder Court, that the Ddya-bhdga Shastra must govern 
the descent, and not the Mitttkshard, which prevailed in Midnapore. 

A deed of gift of the zemindary to a stranger, by the widow of 
the zemindar, last seized, who died without issue, which gift was 


* Iii the Above decision, the opinion expressed by Mr. Harrington in the judgment 
appealed from was confirmed by the judicial committee, who, inter alia , said : — “ Mr. 
Harrington, who considered the question, is of opinion that the rule of succcs&km 
ought to be the Mithila law, according to which the parties have governed themselves, 
and he lays it down as a clear proposition of law, that in case where the family migrates 
from one territory to another, if they preserve their ancient religious ceremonies, 
they also preserve the law of succession. It appears to their Lordships, that the opinh n 
expressed by Mr. Harrington is the law to govern this case.” — 2 Moor. I. A. pp. 16<J, 
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made with confirmation of the Bandhus, the mother’s brother’s sons, 
the heirs: Held to be valid by the D&ya-bhdga Sashtra, as against 
a party claiming the succession, according to the Mit&ksharA, as 
being descended in the seventh remove, in the male line, from the 
common ancestor. — Rani Sreemutty Delia v. Rani Koond-luta . — 
Moore’s India Appeals, Vol. IV, p. 292. 

A Hindu migrating from one province to another, and acquiring 
property in the territory where he settles, must be presumed, until 
the contrary be proved, to carry with him aud retain all his religious 
ceremonies aud customs, and consequently his law of succession ; 
especially when the family is shown to have brought with it, its own 
priests, who and their descendants after them continued their min- 
istrations down to the period of contest * Nobin Chunder Perdhan 
(Defendant) Appellant v. Junardun Misser (Plaintiff ) Respondent.* 
High Court, the 30th of December 1862. Sutherland’s Weekly 
Reporter, containing Full Beuch Rulings, Special number, page 67. 

Where a family originally migrated from the Mithila province 
to the province of Bengal, the presumption is that they have pre- 
served the religious rites aud customs prescribed by the Mitakslmrd 
Law, unless the contrary be proved. — Koomud Chunder Roy (plain- 
tiff) appellant v. Seeta-kant Roy and others (defendants) respondents. 
Ibid, page 75. 

In the Rajah of Coorg’s case, it was held that the succession to 
the property of a Hindu is governed by the laws, which regulate his 
religious rites, and not by the domicile of himself and his family. 
There the Rajah made his will aud died iu England, his family 
resided at Benares. The succession was governed by the MiUik- 
$hari which is the prevailing authority in Coorg. — Ind. Jur. for 
1862-3, p. 109. II Nort. L. C. p. 474. 

Hiudh law is in the nature of a personal usage or custom, aud 
probably migrating families or tribes would retain their own usages: 
the presumption is iu favor of the continuance of the aucieut family 
custom. — Soorender Nath Royw. Hivamony Barmoni. Bengal law 
Reports, vol. I, P. C. p. 26.— S. W. R. Vol. X, P. C. p. 55. 


* The body of this decision, of which the above is the abstract, is given iu the 
VyavatlhA Vurpuna (2nd J£d.) p. 336. 
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Hindu families are ordinarily governed by the law of their 
origin, not by that of their domicile. The presumption is in favor of 
ihe law of origin until the adoption of the law of a new domicile 
is proved. — Lukkhee Dobea v. Gunga Gobind Dobey . — Sutherland’s 
Reports for 1864, p. 56, 

The presumption is that all Hindfi families migrating to any 
place retain their old rites, customs, and laws of succession, until 
the contrary is proved . — Sonatun Misser v. liuttun Mattab. Suther- 
land’s Reports for 1864, page 95. 

Proof of the fact that in matters counected with succession, the 
law of the country of domicile has been adopted by a family, ne- 
gatives any presumption arising from the observance of ancient 
customs in other matters . — Chunder Selclier Roy v. Nubeen Soonder 
Roy.— S. W. R. Vol. II, p. 197. 

Hindu families are governed ordinarily by the law of their 
origin, and not by their domicile. In the case of a Mitdkshard 
family residing in Bengal the presumption would be in favor of its 
being governed by tbe Mitdkshard law, until proof were given of 
its having adopted the law of its new domicile.— Pirthee Singh, y. 
Mussummat Shiva Soonderee and the Collector of Bhagulpore on 
behalf of the Court of wards. — S. W. R. Vol. VIII, p. 261. 

The presumption that a Hindi! family emigrating in to Bengal 
from the N. W. Provinces, imports its own custom and law regu- 
lating the succession and the ceremonies of Hindi! law in the family, 
may be rebutted by showing that except as regards marriage all 
other ceremonies are performed according to the law of the Bengal 
school and by Bengal priests . — Ram Burun Pandah v. Kaminee 
Soonderee Dassee. — S. W. R. vol. VI, p. 275. 

The Jains are governed by the Hindi! law of inheritance appli- 
cable in that part of the country in which the property is situate. — 
Lallah Mohabeer Persad and others v. Mussumnx&t Kundun Koon- 
war. — S. W. It. vol. VIII, p 116.* See Bliagvdn Das Tajmal v. 
Rajmal alias Hiraldl Lachiman-dds. — Bom. H. C. Reports, vol X, 
a. c. j. p. 241. 


* Sec ante, page 232, aud also page 436. 
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CHAPTER V. 

SECTION 1.— ON MAINTENANCE. 

Privy Council.— The 28 th of March 1873. 

Rajah Pirthee Singh (Defendant) 
versus 

Rani Raj-kooer alias Rani Shib-cowar (Plaintiff.) 

[Or appeal from the High Court of Judicature 
North- Western Provinces .] 

A Hindu widow is not bound to reaid« in her deceased husband’s family house ; and she 
does not forfeit her right to maintenance out of her husband's estate by going to reside 
elsewhere uulesa she leaves her husband's house for the purpose of unchastity, or for 
any other improper purpose. — Arrears of maintenance may be awarded. 

Tbc judgment of their Lordships was delivered by 
Sir B. Peacock : — This was a suit brought by Rani Raj-kooer 
against Rajah Pirthee Singh to recover arrears of maintenance, and 
also to have a decree for future maintenance. Rajah Pirthee Singh 
was the adopted son of Rajah Petumber Singh, and the plaintiff 
was the fourth or youngest of the four widows left by the late Rajab. 
The Subordinate Judge gave a decree in favor of the plaintiff, which 
was appealed to the Higli Court, who supported -that decision and 
increased the amount of maintenance awarded by it. From that 
decision there is an appeal to Her Majesty in Council, which we now 
have to consider. The defence set up by the adopted son was that 
the plaintiff had been provided with maintenance so long as she 
lived with the family of her deceased husband, but that she had 
quitted his house for improper purposes. He says — “ The defend- 
ant provided the plaintiff with maintenance so long ns she remained 
in ' Ava’ (that was the family house), according to the family custom. 
In 1861, the plaintiff, disregarding her husband’s honor, left for 
Kotah with Bholanath, contrary to the terras of the will and the 
family custom, and became an abandoned character. This being so 
she has lost her right. Even after this the defendant, to avoid 
scandal and to oblige her, and relying on her promise that she would 
no more let Bholanath have any access to her, allowed her lodgings 
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at Durriya-pore, and regularly took care of her maintenance. The 
plaintiff's claim for maintenance prior to the institution of the suit 
is, therefore, illegal, and her claim for interest is also illegal, the 
payment of which was never stipulated. The plaintiff has never- 
theless not parted with Bholanath, i. e., she has continued to act 
and hehave contrary to her promise, disregarding the honor and 
custom of the family, aud has not left off her former bad habits. 
She has, therefore, no right under the Hindfi law to have a main- 
tenance fixed for her for the future.” Now, that defence on the 
part of the defendant has not been proved, and has been very pro- 
perly given up. The plaintiff alleged that some dispute arose be- 
tween her and the elder widow with regard to her jewels which she 
did not make out ; aud she has not made out auy cause for leaving 
the residence of her late husband any more than the defendant has 
made out his defence. The question, therefore, comes to this — 
whether a Hindu widow loses her right to maintenance by reason 
of her leaving her husband’s house, provided she does not leave for 
the purposes of uuchastity or for any other improper purpose. 

Several cases have been cited upon this point, and it will be 
as well as to refer in the first instauce to a case which was decided 
by the Privy Council, as that is one of the highest authority. That 
was a suit by Cassi-nath Bysack v. Harrosoondtry Dassee* which 
was tried in the Supreme Court in Calcutta, in which the Chief 
Justice, Sir Edward Hyde East, gave judgment. The question was 
put to the puudits, whether a widow was deprived of her property 
upon the grouud of her having left her deceased husband's residence. 
Sir Edward Hyde East says: — “ Upon the last grouud of error the 
pundits have uniformly answered that the widow was not bound to 
live with her husband’s relatives. The eighth questiou put by the 
Court to their puudits was : — If a widow from a just cause cease to 
reside iu the family of her husband, does she thereby forfeit her right 
of succession to her deceased husband’s estate ? A. “ If a widow, from 
any other cause but for unchaste purposes, cease to reside iu her hus- 
band’s family, and take up her abode in the family of her parents, 
her right would uot be forfeited.” He certainly goes on to say : — 
“Here there was a good cause at the time, namely, the extreme youth 


' 2 Mori. Dig., 198 ; aud Morton's Rep., 85. 
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of the wife, and no pretence was made of the prohibited cause.’’ 
It was alleged that, having left the residence of her deceased hus- 
band, and having refused to reside with the family, she did not 
forfeit the property which she had taken. That case was appealed 
to her Majesty in Council, and was decided on the 24th June 1826. 
The opinion of the Judicial Committee was delivered by Lord 
Gifford. He says : — “ With respect to the last supposed ground of 
error in this decree which was assigned by the appellants, namely, 
that it was not ordered by either of the decrees that Hurro-soondery 
Dassee should reside with, or under the care, protection, aud 
guardianship, of the appellants, who, as the surviving brothers of 
Bissonath Bysack, wero alone entitled to have the care, protection, 
and guardianship of his widow, the pundits appeared to be unani- 
mous in the opinion that a Hindft widow is not bound to live with 
her husband’s relatives.” That is the principle laid down. Then 
says his Lordship: — “I will read the answer to the eighth question 
put, which will explain what the Hindi! law is upon the subject, 
and in that it appears the other pundits who were called in agreed, 
or at least they expressed no objection to the opinion pronounced. 
The question put is this : — ‘If a widow from a just cause ceases to 
reside in the family of her husband, does she thereby forfeit her right 
of succession to her deceased husband’s estate ?' The answer is : — ‘ If 
a widow, from any other cause but unchaste purposes, ceases to reside 
in her husband’s family and takes up her abode in the family of her 
parents, her rights would not be forfeited.” Then his Lordship goes 
on to say : — “ Now, it was not pretended in this case that she had re- 
moved from the protection of her husband’s family for unchaste 
purposes. She was only of the age of fourteen years at the death 
of her husband. His brothers were young men, aud she thought 
it more prudent and decorous to retire from their protection, and 
live with her mother and her family after the husband’s death. 
Therefore it appears quite clear from the answers given by the 
pundits that she did not forfeit the right of succession to her hus- 
band’s estate on account of removiug from the brothers of her late 
husband ; that they had no right to insist upon her not withdrawing 
from them in order to put herself under the protection of her 
mother; and, therefore, there appears to be no foundation to that 
extent for the appeal.” The reasons given, that she was only of 
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the age of fourteen years at the death of her husband, and that 
his brothers were young men, do not appear to be the reasons upon 
which that decision was founded. It was merely pointed out, as 
their Lordships understand the judgment, for the purpose of showing 
that the widow was not removing from her husband’s house for 
unchaste or improper purposes. 

It, therefore, appears that a Hindfi widow is not bound to 
reside with the relatives of her husband ; that the relatives of her 
husband have no right to compel her to live with them ; and that 
she does not forfeit her right to property or maintenance merely on 
account of her going and residing with her family, or leaving her 
liusbaud’s residence from any other cause than unchaste or improper 
purposes. 

That decision is quite in accordance with the vyavasthJu which 
are quoted by Shama-churn Sircar in his book called ‘ Vyavasiha 
Darpana.’ At p. 370, Vyavasthd Nos. 199 and 200* are thus 
stated Should a woman without unchaste purposes quit the 
family-house, and live with her parents or other relations, yet still 
she is entitled to maintenance. The widow, however, is not entitled 
to maintenance by residing elsewhere without a just cause, if she 
was directed by her husband to be maintained in the family house.” 
The husband in this case left a will, but he did not impose any con- 
dition upon either of his widows to reside iu his family-house after 
his death. 

It has been held that the Hindft law does not require a Hindu 
widow, for the purpose of maintaining her reputation, necessarily 
to live with her husband’s relatives. She does uot injure her repu- 
tation by living with her own mother or her own father. It is laid 
down as a rule of law that she is not bound to live with her hus- 
band’s relatives. The decision of the Privy Council was quite in 
accordance with those texts of the Hindu law referred to by Shama- 
churn Sircar. 

In the case of Shiba-sundari Dasi, the widow of Golack-chunder, 
cited in Baboo Shama-churn Sircar’s book at page 381,+ in which 
Sir Lawrence Peel delivered a judgment, it appeared that Shiba- 
sundari Dasi, widow of one Golack-Ch under, who died during his 
father Ram Mohun’s life-time, voluntarily left the family-house 

• Of the 2nd Edition, 
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(" voluntarily/’ that is to say, without any cause except her own 
•will and desire), and sued the defendants, who were the surviving 
sons and representatives of the other sons of Ram Mohun, for sepa- 
rate maintenance : a verbal reference had been made to three 
respectable Hiudfis, Kasinath Mulliek, Gobinda Chunder Banerjee, 
and Ram Mohun Neoghi, who awarded Rs. 12 per month as suffi- 
cient allowance to her, she being allowed apartments in the family 
house, and food. Sir Lawrence Peel said : — “ We think she is en- 
titled to a separate maintenance. The words ‘ food and raiment’ 
being too vague and ambiguous an expression, we must refer it to 
the Master to inquire and report whether the araouut offered was 
just and proper with reference to her situation in life.” Then in 
another case: — “Srimati Maudodari Dabi, the eldest of the two 
widows of Tilakram Pakrasi, a Hindu native of Bengal, I believe 
it was not made a question about her having left the (husband’s) 
father’s house, but in that case arrears of maintenance were awarded 
to her and future maintenance secured. 

There was also the case of Jadu-mani Dasi v. Kbeter Mohun 
Sheal* in which Sir Lawrence Peel, having considered the whole 
question, laid down the law in a clear and explicit manner. Every 
oue who is acquainted with Sir Lawrence Peel must have the highest 
respect for his opinion upon all questions of this kind. He delivered 
the judgment of the Court. He said : — “ The question is, whether a 
Hindu childless widow, who, some short time after the death of her 
husband, uncompelled by cruelty or ill usage, left the house of tho 
family of her deceased husband, to dwell at first in the house of 
her own father, and subsequently with her aunt, living with her 
own relations, the residence being in all respects a proper one, and 
her conduct unimpeached, forfeits her right of maintenance out 
of the property which was that of her deceased husband in his life- 
time and which had devolved on his heirs.” There, the question 
was whether the principle which had been laid down in the case 
cited from the Privy Council, which was applicable to property in- 
herited by a widow from her deceased husband, was applicable to 
a case of maintenance. Sir Lawrence Peel, after referring to some 
conflicting authorities, said : — “ This state of the authorities has 
induced us to examine closely into the law on the subject. We 

* Vyavastha Darpana, (2nd Ed.) p. 384. 

Vot. II. 75 
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should not hesitate to follow the decisions of the Sudder in pre- 
ference to those of our own Court, if they appeared to us to be at 
once more just and more conformable to the Hindd law. We have 
intended to follow the Privy Council. The Privy Council has, on 
the subject of the right of the Hindu widow to return to the home 
of her parents, laid down a broad rule, upon which it is not desirable 
to infringe. That Court says: — “It was not pretended that she 
had withdrawn herself for unchaste purposes. She was only four- 
teen at the death of her husband, his brothers were young men ; 
and she thought it more prudent and decorous to retire from their 
protection and live with her mother and her family after the hus- 
band’s death, therefore it appears quite clear from the answers 
given by the pundits, that she did not forfeit the right of succession 
to the husband’s estate ou account of .removing from the brothers 
of her late husband ; that they had no right to insist on her not 
withdrawing herself from them, in order to put herself under her 
mother’s protection.” The decisions of that Court must of course 
give the law to all Courts here. The answer of the pundits which 
the Privy Council adopts, is, that ‘ if a widow, from any other cause 
but unchaste purposes, ceased to reside in her husband’s family and 
took up her abode in her parents’ family, her rights are not for- 
feited.”* Then he says:— “In the Privy Council the question was 
whether the Hindd heiress forfeited her estate, by selecting without 
impropriety her father’s roof for her residence. But it is to be 
observed that the opinion of the pundits was geuerally expressed 
as to forfeiture of rights, and the Court expressed in geueral terms 
that the widow had a right under the circumstances to select that 
residence, and could not be compelled to reside under the roof of 
her husband’s family. This freedom of choice had respect to causes 
as applicable to a widow not an heireas, as to one who inherited 
meaning to say, that the rule which had been laid down was equally 
applicable to a case of maintenance as it was to the case of property 
which the widow had inherited ; that is to say, that she was entitled 
to a freedom of choice, and that unless she left the residence of 
her deceased husband for unchaste purposes, she could not be de- 
prived either of the property which she had inherited from him, 
or be deprived of maintenance which the Hindd law requires the 
heirs of her husband to provide for her. 


Digitized by Google 



Chap. v. ] 


EMIGRATION. 


595 


We are, therefore, not now deciding the question for the first 
time. We are not now for the first time laying down a rule upon 
this subject. In the case of Skumo Moye Dossee v. Oopal Lall 
Doss* the widow sued for maintenance, and it was held that she 
was entitled to that maintenance notwithstanding she had left the 
residence of her deceased husband. The Court said , — “ In this case 
a widow sues for maintenance. The defendant, who is her step- 
son, objects that she resides in the house of her father, and alleges 
that she is, therefore, not entitled to maintenance. The widow 
alleges that she left the family home because she was tortured or 
rendered uncomfortable, but did not prove that allegation. We 
find, however, that it is laid down in the Vyavastha Darpana of 
Shamachurn Sircar, the learned interpreter of the late Supreme 
Court, vol. I, p. 319, s. 160, that 'should a woman without unchaste 
purposes quit the family house, and live with her parents or own 
relations, yet still she is entitled to maintenance and in s. 161, 
‘ The widow, however, is not entitled to maintenance by residing 
elsewhere without a cause, if she was directed by her husband to be 
maintained in the family home.' We think, therefore, that the 
widow is entitled to retain the decree for maintenance which she 
has obtained, and dismiss the appeal.” 

In this case their Lordships are of opinion that there was no 
direction by the husband’s will which rendered it necessary for the 
widow to reside in her husbaud’s house. The case of a widow is 
very different from the case of a wife. A wife of course cannot leave 
her husbaud’s house when she chooses, and require him to provide 
maintenance for her elsewhere ; but the case of a widow is different. 
All that is required of her is that she is not to leave her husband’s 
house for improper or unchaste purposes, and she is entitled to re- 
tain her maintenance, uuless she is guilty of unchastity, or other 
disreputable practices, after she leaves that residence. 

The case was tried by a Subordinate Judge, in the first in- 
stance, who was a Hiudfi, and, therefore, must be acquainted with 
the habits, usages, and religion of Hindfis ; aud he thought that the 
widow having left the husband’s house, was still entitled to her 
maintenance, and he awarded her the sum of Rs. 150 a month, with 
a sum of money calculated at that rate for the years during which 
t Mar*hall's lteports p. 497. 


Digitized by Google 



506 


PRECEDENTS OF 


[ Book n. 


she had not been allowed maintenance. The case was appealed to 
the High Court, and that Court thought that, having regard to the 
amount of the husband's property, the widow was entitled to a 
larger sum ; aud they awarded her maintenance at the rate of 
Rs. 200 a month. Their Lordships do not think it necessary to dis- 
turb that decision. The amount of maintenance, it is stated in the 
Vyavaathd 197 in Shamnchuru Sircar’s book, should be fixed with 
reference to the proprietor’s estate. Now in this case the deceased 
husband left property to the extent of two lakhs, or £20,000 a year. 
It does not appear to their Lordships to be excessive, even though 
he left four widows, that each of those widows should have a main- 
tenance allowance at the rate of Rs. 200 a month, equal to £240 
a year. Looking to the state in which a widow is bound to live and 
the religious duties which she is called upon to perform, it does not 
appear to their Lordships, having reference to the property of the 
deceased husband, that this widow ought to receive a less sum than 
that which has been awarded to her by the High Court, namely, 
Rs. 200 a month. 

Some question was made as to the right of the widow to recover 
past arrears. A case was cited from the Madras High Court* in 
which arrears were awarded ; in the case also in which Sir Law- 
rence Peel gave that elaborate judgment to which I have referred, 
arrears of maintenance wore awarded to the widow, as well as a 
decree in her favor with regard to future payments. 

Under these circumstances their Lordships are of opinion that 
the decision of the High Court is correct, and they will therefore 
humbly recommcnd ; Her Majesty that that decree be affirmed, with 
the costs of this appeal. 

Appeal dismissed . — Bengal Law Reports, Vol. XII, p. 238. 

Calcutta, S. D. A. — The 24 th of March 1824. 

MUSSUMMAT Biieeloo, (Pauper,) Appellant. 
versus 

Phool CnCND, Respondent. 

Where the widow of a Hindu is excluded by law from inheriting 
her husband’s property, tho Courts arc authorized to fix the amount 

* Sue 2 Mad. It. C. 30. 
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of maintenance receivable by her from her husband’s heirs, with 
reference to the circumstances of the family. 

This was a case brought in the Patna Court of Appeal by the 
Appellant, formerly plaintiff (after having established her pauperism), 
for the sum of 1,46,075 Rupees in ready money, jewels and other 
property, on the 4th of November 1815, against the Respondent, 
formerly defendant. It was set forth in the plaint, that the husband 
of the plaintiff (Durgahee Naik) and the defendant, his brother, 
after the decease of their elder brother Nornee Naik and Ruggoo 
Naik their father, carried on jointly a trade in various commodities. 
That by virtue of the deed of partition the sum claimed is due to 
the plaintiff as her husband's share of the property. 

On the 15th of February 1819, the case came before the Acting 
Judge of the Patna Court, and the claim was dismissed on the follow- 
ing grounds. That the plaintiff, although time and opportunity had 
been allowed her, had not filed the deed of partition mentioned in 
her plaint, that in a former suit instituted by her she bad not men- 
tioned that deed, which might therefore fairly he presumed not to have 
been in existence ; that the claim of the plaintiff was therefore not 
established, and that she was only entitled to receive a sum sufficient 
for her maintenance. The defendant was directed to pay her for 
that purpose in future the sum of twenty Rupees per mensem from 
the 1st February 1819 ; and in consideration of all the circumstances 
of the case the parties were made to pay their own costs respectively. 

The plaintiff appealed in formd pauperis from this decision to 
the Court of Sudder Detvanny Adawlut On the 28th of September 
1820, the case was brought forward before the Senior Judge (Sir 
E. Colebrooke and the fourth Judge S. T. Goad) of that Court. After 
reading the papers it was thought necessary to institute a more minute 
investigation into the truth, or otherwise, of the statement made by 
the appellant in the petition setting forth the grounds of appeal, es- 
pecially as to the validity or otherwise of the deed of partition filed 
by her. An order was therefore passed that a copy of the petition 
of the appellant, setting forth the grounds of appeal and the origi- 
nal deed of'partition filed on the 31st July 1820, should be sent, 
together with the other papers of the cause, to the Judges of the 
Patna Provincial Court. 
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On a final return being made by the Provincial Court on the 
3rd of March 1823, the case was brought to a hearing before the 
then Chief and Fourth Judges (W. Leycester and W. Dorin). Af- 
ter the case had been gone through, an order was sent to the 
pundits of the Court to deliver within one week an answer to the 
following questions : — If a Hindi inhabitant of Zillah Tirhoot, who 
carried on trade jointly and lived together with his brother, died 
leaving a wife but no children, and if the wife be heir to noue of 
the joint properties, movable or immovable, is she entitled to receive 
a sum sufficient for her maintenance; if she is entitled to receive it, 
whether the amount of it is to be settled by judicial authority or 
in what manner, and what ought to be the rule in such cases as 
prescribed by the Hindfi law? 

The reply of the pundits was to the following effect " If a 
Hindfi, inhabitant of Tirhoot, who lived and carried on trade with 
his brother, die, leaving a wife, but no children, and if his wife does 
not acquire by inheritance his property, movable or immovable, she 
is entitled to receive a sum sufficient for her maintenance, because 
the wives of those who die without a division having taken place 
of the property, which they may have possessed jointly with others, 
are by the Hindii law entitled to receive a maintenance, and the 
heirs of the deceased are in the first instance to decide upon the 
sum they shall give for that purpose ; but if it should appear that 
they neglect to assign a readable maintenance, the Judge is at 
liberty to award a certain sum sufficient for that purpose, with re- 
ference to the usage of the family and their circumstances in life," 
and to cause it to be paid her from the property of the deceased. 
It appeared to the sitting Judges that the validity of the deed of 
partition was not proved from the further evidence, nor the amount 
of the property established as set forth by the appellant ; and that 
there was no reason for setting aside the judgmeut of the Provincial 
Court of the loth of February 1819. A final decision was there- 
fore passed affirming that judgment, and dismissing the appeal of 
the appellant, providing, however, that the respondent should pay 
to her the sum of 20 rupees per mensem, as awarded by the Pro- 
vincial Court for her maintenance. The costs of the Court were 
made payable by the appellant, as well as the sum paid by the res- 
pondent as costs iu the Provincial Court, to be levied from any pro- 
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perty which the appellant might be proved to possess over and above 
the sum of 20 rupees per mensem, assigned her by the Court for her 
inainteuauce. — Sel. S. D. A. Rep. Vol. Ill, p. 223 (New Ed. p. 298.) 

A Hindu widow’s maintenance is a charge upon the family 
estate in whosesoever hands the estate may fall. — Mussummat 
Khulcroo Misrain v. Jhoomuk Lull Dose. — S. W. R. Yol. XV, 
page 263. 

The heir who takes and becomes possessed of the estate of the 
deceased must be held to continue to be primarily responsible both in 
person and property, for the maintenance of the widow, even though 
he should have fraudulently transferred that estate, or otherwise 
have improperly wasted it, and the widow is bound to look to the 
heir for her maintenance and to claim it from him primarily rather 
than from the estate transferred or wasted, which may nevertheless 
be in the last resort answerable to her claim. — Ram Chum Tewaree 
v. Mussummat Jusoda Koonwer. — Agra H. C. Rep. Vol. II, a. c. 
page 134. 

The widow of an undivided Hindd who leaves a co-parcener 
him surviving, has, like the widow of a divided Hindh who leaves 
male issue, merely a right to maintenance, where, therefore, a 
widow sued for a Palaiyaputtu as heir to the surviving brother of 
her husband : Held, that the suit must be dismissed. — Ped- 
damuthe Viramani v. Apper Rau and others. — Mad. H. C. Rep. 
Vol. II, page 1 17. 

Where maintenance of a Hindu widow was not made by her 
deceased husband dependent upon her living with his family, she 
is entitled to it, notwithstanding she leave the house of bis family 
and go to that of her father. — Surun-moyee Dassee v. Gopal Lull 
Dass. — Marshall’s Reports, page 497. 

A Hindd widow’s right to maintenance does not cease on her 
leaving her husband’s house. — Sree-ram Bhuttacharjee v. Puddo- 
mookhee Debea. — S. W. R. Vol. IX, p. 152. 

The High Court remanded the case for the determination of 
issues regarding the circumstances of a widow who claimed main- 
tenance from her husband’s father. 
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Seville. — Separation from her husband's family does not deprive 
a Hindu widow of her right to claim maintenance from them, if 
she happens to be in needy circumstances. — Chundra-bhdga Bai v. 
Kdshi-ndth Vithal. — Bom. H. C. Rep. Vol. II, p. 322. 

A Hindu widow, who for no improper* purpose leaves her hus- 
band’s family, does not thereby forfeit her right to maintenance. — 
Ahollya-bai Debea v. Lukkhimunee Debea. — S. W. R. Vol. VI, 
page 37. 

Under the Iliudu law, mere unkindness short of cruelty would 
not be sufficient justification for a wife in leaving her husband’s 
house. 

Reference being bad to the first Code of Criminal Procedure 
(XXV of 1861) and to the existing Code X of 1872, Section 536, 
unless a husband refuses to maintain his wife in his house, and 
has been guilty of acts of cruelty, which would justify her in leaving 
his protection, she is not entitled to maintenance while living 
apart from her husband. — Sita-nath Mookerjee v. Srimutty Hoima- 
butty Debea. — S. W. R. Vol. XXIV, p. 377. 

Where a Hindi! wife had left her husband’s house, and carried 
on an independent calling, and the husband did not object to the 
calling or give her notice to return, Held that as she was desirous 
of returning, and the husband declined to maintain her, she was 
entitled to maintenance. — Nity Laha v. Soondery D asset —S. W. 
R. Vol. IX, p. 475. 



Calcutta, H. C. — The 20th January 1876. 

Present : 


The Hou’ble F. A. Glover, and Romesh Chunder 
Hitter, Judges. 

Special Appeal from a decision passed by the Judge of Cuttack. 
Baboo Goluck Chunder Bose (Defendant) Appellaut, 
versus 

Ranee Ohilla Dayee (Plaintiff) Respondent. 


Under the Hindu law, property purchased from tho heir with notice that a widow is 
entitled to be maintained out of it, continues while in the hands of the purchaser 
to be charged with that maintenance. 
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Before following properties from which she is entitled to obtain her maintenance in 
the hands of the purchaser, a Hindi widow is not bound in all cases to attempt 
to recover her maintensnce from the heir-at-law. 

Mltter, J . — We do not think it necessary to call upon the other 
side in this case. Three points have been raised in Special Appeal. — 

First . — That the claim of maintenance should not have been 
held as a charge upon the estate in the hands of the defendant. 

Second . — That the plaintiff should not have been allowed 
to recover a decree against the defendant without first having re- 
course to a suit against the heir. 

Third . — That the debts on account of which the family 
property was sold and purchased by the defendant, being debts 
which were bindiug upon the family, the plaintiff has no right to 
charge her maintenance upon that property in the hands of the 
purchaser. 

As regards the first question, it is not necessary for us to decide 
whether in all cases under the Hindu Law, maintenance is to be 
deemed as a charge upon property in the possession of a subsequent 
assignee from the heir. It has been settled by more than one deci- 
sion of this Court, that where a purchaser purchases property from 
the heir with notice that a Hindu widow is entitled to be maintain- 
ed out of it, the property in the hands of the purchaser continues to 
be charged with that maintenance. In this case both Courts have 
found the fact that the defendant, before he purchased the property, 
did receive such notice. That being so, we think that the Lower 
Courts are right in making the property in the hands of the defen- 
dant liable for maintenance of the plaintiff. 

As regards the second question that has been argued before us, 
it seems to me that it is not a correct proposition of Hindd Law 
to say, that in all cases, a Hindti widow is not entitled to follow pro- 
perties from which she is eutitled to obtain her maintenance in the 
hands of the purchaser, unless she at first attempts to recover her 
maintenance from the heir-at-law. It may be that in certain cases 
where the defence is that sufficient property is still in the hand of 
the heir-at-law from which the maintenance can be recovered, the 
person entitled to maintenance might not be allowed to recover it 
from the purchaser of a small portion of the family property without 
first attempting to recover it from the properties in the possession of 
Vol. U. 7« 
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the heir-at-law. But in this case there was no such defence, and, 
in either of the Courts below, the objection in this form was not 
raised. And we do not think that we ought to allow it to be raised 
here for the first time iu special appeal. 

The same remarks will apply to the third ground of special 
appeal which has been argued before us ; that was never raised in 
either of the Courts below ; and we do not think that we ought 
to allow it to be raised for the first time in special appeal. 

Upon these grounds we think that the special appeal ought to 
be dismissed with costs. 

Glover, J . — I concur. — S. W. R. Vol. XXV, p. 100. 

A Hindu widow’s claim to maintenance upon au estate does 
not necessarily render the sale of the property, subversive of her 
right ; for even if there be no other property out of which that 
maintenance can be derived, there is nothing to prevent her from 
suing to establish her right to make her maintenance a charge 
upon the property sold. — Anund-moyee Goopta v. Qopal-chunder 
Banerjea. — S. W. R. for 186+, p. 310. 

Held that the Hindi! widow’s right to maintenance being a 
charge on the property forming her deceased husband’s estate, re- 
mains claimable out of the property, notwithstanding its alienation 
by the heirs, unless she bargains to forego it .—Heera Lall v. Mus- 
summat Kousillali . — Agra H. C. Rep. Vol. I, p. 42. 


CALCUTTA H. C . — The 14 th of December 1866. 

Present : 

The Hon’ble H. V. Bayley and Shumbhoo-nath Pundit, Judges. 

Bhugwan-chunder Bose and others (Defendants) Appellants, 

versus 

Bindoo Bashinee Dassee (Plaintiff) Respondent. 

A Small Cause Court has jurisdiction only as regards arrears of fixed maintenance, but 
not to determine the right to receive it. 

Ou what principle mainteuauce for a Hindu widow should he awarded. 
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Shumbhoo-nath Pundit, J . — On the case coming up for trial, the 
respondent took objection rogarding jurisdiction, but we hold that 
the Small Cause Court could have jurisdiction only as regards arrears 
of fixed maintenance, and not for determination of the right to re- 
ceive it. 

We have great doubts regarding the legal liability of the special 
appellant, the brother of the deceased husband of the plaintiff, 
to support her. At least he tnay be liable to maintain her in case 
of his having obtained from his father any property yielding him 
an income. In that case also, the amount of the maintenance can 
be fixed with reference to the amount of this income, and not 
solely on the necessities of the plaintiff. It is also to be kept in 
mind that, in case of the income of the special appellant from an- 
cestral property, or in case of his personal liability, his personal 
property being small, the Lower Appellate Court will have to con- 
sider that the special appellant may find it more convenient to main- 
tain the plaintiff in his house than if she were to live separate. 
The reasons given by the Lower Appellate Court to decree two 
annas per day appearing incorrect, inasmuch as they are not in 
accordance with the above principle, we remand the case to the 
Lower Appellate Court to retry the whole case, with reference to 
the above remarks, and to fix an amount suitable to the income of 
the special appellant.— S. W. R. Vol. VI, p. 286. 

It is not necessary that a Hindu widow should be maintained 
in the same state in which her husband would maintain her. — Kalee- 
persaiul Singh v. Koopoor Konwaree. — S. W. R. Vol. IV, p. 65. 

The question of the adequacy of maintenance granted to 
widows and daughters depend on each case on its own peculiar 

circumstances. — Dino-bundhoo Chowdry v. Rajmohinee Chowdry. 

S. \V. R. Vol. XV, c. r. p. 73. 
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Calcutta, H. C . — The 8th of September 1875. 

Present • 

Tlie Hou’le W. Markby, Judge. 

Nobo Gopal Roy (Defendant) Appellant, 
versus 

SREEMUTTY AmRit Moyee Dassee, (Plaintiff,) Respondent. 

A Civil Court haa power to fix the rate of maintenance payable by a husband to hi« 
wife, where she, for lawful cause, is residing apart from him, and to make an order 
that maintenance at that rate shall be paid in future, subject to be set aside or modi* 
fied according to circumstances. 

I think that the plaint did ask that the maintenance to be paid 
to the wife should be fixed not only for the period which had already 
elapsed, but for the future. 

I also think that the Civil Court has power to fix the rate of 
maintenance payable by the husband to his wife in cases where 
she, for lawful cause, is residing apart from him, and also power to 
make an order that maintenance at that rate should be paid in 
future. 

But I think it equally clear that, that order must be subject 
to any modification which future circumstances may render neces- 
sary, and that, under some circumstances, the maintenance might 
be withdrawn altogether. I am rather disposed to think that that 
is so without any special directions contained in the order. I am 
inclined to think that if it could be shown that the wife had been 
guilty of such misconduct as would disentitle her to maintenance, 
or that, under the changed condition of circumstances, she could be 
called upon to return to her husband’s house, or that the rate of 
allowance should be changed, the Court would have power in all 
such similar cases either to set aside or to modify the order as cir- 
cumstances might require. 

The decree will therefore be modified in accordance with this 
view.— S. W. R. Vol. XXIV, p. 428. 

A woman divorced for adultery who had continued in adultery 
during her husband’s life, and in unchastity after his death, is not 
entitled to maintenance out of the property of her deceased husband 
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according to Hindi! law, — Muttammal v. Kamalcshee Amnial. — Mad. 
H. C. R. Vol. II, p. 337. 

A Hindd adultress living apart from her husband can not re- 
cover maintenance from him so lougas the adultery is uncondoned. — 
Ilata Shavalri v. I lat a N&rdyan Nambudiri.— Mad. H. C. R. 
Vol. I, a. c. p. 372. 

A daughter living apart from her father for no sufficient cause 
cannot sue him for maintenance. Ilata Shavatri and another versus 
Ilata Nardyan Nambudiri. — Mad. H. C. R. Vol. I, p. 372. 

According to Hindh law a son’s widow is entitled to maintenance 
so long as she leads a chaste life, whether she elects to live with her 
father-in-law or with her own relations. — Khoodee-monee Debea v. 
Tara Chand Chukerbutty. — S. W. R. Vol. II, p. 134. 

A Hindu father and son lived joint in food and worship, but 
separate in estate, — Held that the widow of the son has no legal 
claim upon the father for maintenance. — Rvjjo-money v. Shib 
Chunder Mullick. — Hyde’s Rep. Vol. II, p. 103. 

On a division of an estate, the Hindu law recognizes the right of 
a grand-mother to maintenance, but not her title to any share of 
the estate.* — Puddo-uiookee Dassee v. Raee-monec Dassee. — S. \V. 
R. Vol. XII, p. 409. 

A Hindfi died leaving a widow and an adopted son, who con- 
tinued after his death, to reside in the same dwelling-house in which 
they had resided with the deceased during his life-time, and which 
formed a portion of his estate. The son being an infant, the widow 
had the management of the house, and let a portion of it to tenants 
at a monthly rent. Subsequently the son sold the house, as his 
property by inheritance, to a stranger, who gave the widow and 
tenant a week's notice to quit. — Held that the son, even if he had 
attained his majority, could not evict the widow, or authorize tho 
purchaser to do so, without providing some other suitable dwelling 
for her ; nor in any case could the tenant be turned out without a 
month’s notice. 

*■ See, however, Partition. 
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It seems that the text of KAtyAyana (2 Colebrooke’s Digest, 
p. 133) is a restriction, and not a moral precept only ; that the heir 
of the deceased has not such a right in the dwelling of the family, 
that he can at once, of his pleasure, turn out the females of the 
family, or sell it, and give the purchaser a right to turn them out. — 
Mongala Debee v. Deeno-nauth Bose. — B. L. R. Vol. IV, p. 72; and 
S. W. R. Vol. XII, p. 35. 

A son, whether adopted or begotten, can claim maintenance of 
his father until put into possession of his share of the ancestral pro- 
perty. — Ayyava Muppanar v. Niladatchi Aminal and others. — Mad. 
H. C. Rep. Vol. I, p. 45. 

According to the Hindu or Jain law, a father is not bound to 
maintain his grown-up son. — Prem Chanel Peparah v. Hulas Chand 
Peparah. — B. L. R. Vol. IV, ap. p. 23; and S. W. R. vol. 12, c. r. 
page 494. 

The illegitimate son of a Shfidra by a concubine not being a 
slave, is entitled to maintenance according to Hiudfi law. — Muthu- 
siuamy Jagavira Yettapa Nailcar v. Venkatta Subha Yettia. — Mad. 
H. C. Rep. Vol. II, p. 293. 

Held that the appellant had failed to establish the alleged marri- 
age of his father with his mother, and that consequently his claim as 
a legitimate sou of the late Rajah of Ramnuggur could not be sus- 
tained ; that he was not entitled to inheritance as the illegitimate 
son of tho Rajah, because his father, who was a Rajpoot, was a 
Khattri, or one of the three regenerate or twice born races whose 
illegitimate sons could not inherit ; but that he was entitled to main- 
tenance out of his father’s estate. — Chautumya Run Murdun Syn 
v. Sahib Purlhad Syn. — B. L. R. Vol. IV, P. C., 132 ; and S. W. R. 
Vol. XII, p. C85. 

In a suit for maintenance brought by an illegitimate son of a 
Hindi! Zemindar deceased, — Held that it was established that the 
plaintiff was the natural son of such zemindar, and recognized by 
him as such, it not having been essential to the plaintiff’s title to 
maintenance that he should be shown to have been born in the 
house of his father, or of a concubine possessing a peculiar status 
therein. Case remanded for the Courts in India to try whether such 
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maintenance can be a charge upon an impartible zemiudary, or, if 
not, out of what property or fund, if any, the son was entitled to be 
paid. — Muthu-swamy Jagivira Yettappa Naiken v. Vencuta-swara 
Yettappa, 2 B. L. Re. P. C., 15.— S. W. R. Vol. II, p. G84. 

Plaintiff sued his elder brother for maintenance, calculated at 
Rs. 300 per month. The first Court gave a decree for Rs. 50 per 
month, which was reversed on appeal by the Judge, on the ground 
that he could recover no smaller amouut than that claimed in his 
plaint. Held, in special appeal, that plaintiff had a right to a find- 
ing by the Judge as to what amouut and what kind of maintenance 
he was entitled to receive from defendant. — Neeladree Singh v. Ra- 
jah Rughoo-nath Singh.— S. W. R. Yol. XVII, c. r. p. 411. 

No rule of Hindd law precludes the recovery of arrears of 
maintenance. The only bar to the enforcement of a purely legal 
right is the lapse of the time required by the law of limitation to 
bar the remedy. — Venkopadhyaya v. Kavari Hengusu. — Mad. H. 
C. Rep. Vol. II, p. 36. 

A right to maintenance bequeathed to a person is not affected 
by private arrangement entered into by the members of the testator’s 
family, who are liable to pay the maintenance as a charge on the 
testator’s estate. 

A plaintiff, however, who has resided, and been supported by 
the family for twelve years after the testator’s death without claim- 
ing the maintenance bequeathed to her, is presumed to have waived 
her right. — Ram Lall Moolcerjea v. Muaaummat Tara Saondery 
Dabea. — S. W. R. for 1864, p. 3. 

A Hindu widow cannot alienate for any purpose property en- 
trusted to her solely that from its profits she may maintain her- 
self. — Seith Gobind Bass v. Ranchora. — N. W. R. Vol. Ill, p. 324. 

A Hindd widow’s right to maintenance out of lands which be- 
longed to her husband and have devolved on her son, is a purely 
personal right, which cannot be sold in execution of a decree or 
otherwise transferred. — Bhyrub Chunder Ghose v. Nubo Chunder 
Guho. — S. W. R. Vol. V, p. 111. 
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There is no rule of Hindu law which recognizes authority in a 
widow entitled only to maintenance to make contracts for necessary 
supplies binding upon the heir in possession of the family property 
aud liable to maintain her. — Rama-swamy Aiyan v. Minalcshi 
Ammal and another. — Mad. H. C. Itep. Vol. II, p. 409. 

A Hindu widow who had been supported by her father-in- 
law, after his death sued his eldest son for maintenance and obtained 
a decree for Rs. 150, notwithstanding the defendant’s objection that, 
being one of three brothers who inherited their father’s estate, he 
was not solely liable for the mainteuauce claimed. 

Held that as this was a Small Cause Court suit, the appeal did 
not lie. The maintenance of a widow is by Hindd law a charge upon 
the whole estate and therefore upon every part thereof. The defend- 
ant might have the question raised by him decided by suing his 
brothers for contribution. — Rama-chandra Dikshit v. Savitri-bai . — 
Bom. H. C. Rep. Vol. IV, a. c. j. p. 73. 

The fact of A having been long supported by B, or of his 
having been purchased either as a slave or as a chela will not entitle 
him to claim perpetual maintenance for himself and his heirs. Es- 
pecially where A does not show that he has been deprived of ordi- 
nary means of livelihood which he might otherwise have comman- 
ded . — Narain Dass v. Maharajah Mahtab Chund Bahadoor. — S. W. 
R. Vol. VII, p. 137. 

Admitted legal opinions. 

An expelled wife is not entitled to demand a share of her husband's property. 

Q. A person had two wives, who quarrelled with each other, 
and the husband turned away his senior wife from his family house. 
In this case, is the first wife, during the husband’s life, entitled to a 
share of his property ? If so, to what proportion ? 

R. Under the circumstances stated, the wife is not entitled 
to demand a share of her husband’s property. 

Manu has declared, that a mother and a father, in their old 
nge, a virtuous wife, and an infant son, must be maintained, even 
though doing a huudred limes that which ought not to be done. 
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According to the preceding authorities, the eldest wife is entitled 
only to n sum sufficient for the necessary expenses attendant on her 
food and raiment, even though expelled from her husband’s house. 
It is the general rule, that a wife must be maintained by her 
husband. 

Zillah Sarun, July 10th, 1812. — Macn. H. L. Vol. II, Chap. II, 
Case 3. 

There is no provision for alimony in the Hindi! law, but only for maintenance. 

Q. A widow was in possession of some property, which had 
devolved on her at the death of her husband. The widow of her 
son (who died before his father) sues her for alimony to a specific 
amount ; and on referring the case to a pundit, the following Vya- 
vasthd was given : that “ if a widow live in the house of her mother- 
in-law, the latter should afford her food and raiment ; but that no 
rules as to a specific portion ou account of alimony had been laid 
down in the law, and that this should be determined by extent of 
means.” Is it then necessary, supposing that a disagreement should 
subsist between the mother and daughter-in-law, that the latter 
should live with the former I If there should be any established 
rule making it incumbent to give alimony to the family of the person 
in possession of the estate, and the person in possession should not 
give alimony in proportion to the extent of the means, in such case, 
is it competent to any authority to fix the ainouut to be given ? 

12. While the father and other relations of her husband exist, 
the residence of a widow in their house is declared to be obligatory 
on her ; and the law does not contemplate any case of opposition to 
this rule, as in the following text. 

The father-in-law and the rest are bound to maintain a virtuous 
and childless widow ; but there is no provision for a case in which 
alimony* may be sued for, not having been given in proportion to 
the means : “Let them (the brothers) allow a maintenance to his 
(brother’s) women for life.” — Patna Court of Appeal. February 
25 tk, 1870. — Macn. H. L. Vol. II, Chap. II, Case 4. 

• This word, according to its rendering in English law, is not exactly applicable; but 
there does not appear to be any other better suited to express the sense of the original. 
Though the Hindd law does not recognize alimony, yet the amount of maintenance U 
specified with sufficient precision. 

Vol. II. 77 
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An uncliaste widow is not entitled to maintenance from her hus- 
band’s brothers, even though she may have resigned her right to his 
property in their favor, in consideration of such maintenance.— 
Macn. H. L. Vol. II, Chap, ii, Case 5. 

Sons are bound to maintain their aged parents. — Macn. H. L. 
Vol. II, Chap, ii, Case G. 

According to the law aa current in Benares, tbe widow of a nephew is entitled to main- 
tenance only from his uncles with whom he was in partnership. 

Q. A merchant died, leaving three sods, who succeeded jointly 
to the property of their father, and continued to carry on his mer- 
chantile concerns. The eldest of these brothers also died, and was 
succeeded by a son, who remained as a partner in the business with 
his uncles, and be died childless, leaving a widow. Under these 
circumstances, is tbe widow entitled to a share of the property held 
in coparcenary by Iter husband and bis ancles, or merely to subsis- 
tence ; and if tbe former, is she entitled to her husband’s share, or 
less than that ? 

11. Supposing the merchaut to have died leaving three sons, 
and they to have carried on in coparcenary his commercial concerns, 
and the elder of them to have died leaving a son, who also died 
leaving a widow, while the property was undivided; iu this case, the 
widow has no title to her husband's share, but she is entitled to ber 
maintenance, as declared by a -text: "To the childless wives of 

brothers and of Sons, strictly observing the couduct prescribed, their 
spiritual parent must allot mere food and old garments which are not 
tattered. t — Patna Court of Appeal, May 8 th, 1811. — Mussummal 
Chourasee, pauper, v. Kurmoo Bhukut and another. — Macn. H. I* 
Vol. II, Chap. II, Case 7. 

A widow whose husband died before bis father lias a legal claim 
to maintenance only. — Macn. H. I* Vol. II, Chap, ii, Case 8. 

A woman cannot inherit immediately from lier step-soD, but she 
is entitled to maintenance from bis heir. — Macn. H. L. VoL II, 
Chap ii. Case 9. 

A too, on succeeding to his father’s estate, must maintain his step-mother and ber 
daughters. 

+ SaXKBa. 


Digitized by Google 



Chap. v. ] 


PAYMENT OF DEBTS. 


61 1 


Q. A person died, leaving two sons by one wife (who died 
before him), and a widow and her two daughters, and subsequently 
to his death one of the sons died. There are now surviving a son 
of his first wife, and a widow and her two daughters ; and supposing 
the widow to have received no portion of the property from her 
step-son, in this case, is she entitled to any share of the estate ; 
and if so, what is the extent of her right ? 

R. The widow is only entitled to a proper maintenance from 
her step-son, and if her two daughters have not been disposed of 
in marriage, they will also have some share of their father’s wealth 
to defray their nuptial expenses. Should they, after marriage, be 
in want of maintenance, in consequence of their husbands’ inability 
td support them, they must be provided with food and raiment by 
their half-brother. This is conformable to the Daya-bhdga and 
other authorities. Zillah 'H-Peryunnahs , 24 th January 1818. — 
Alacn. II. L. VoL II, Chap, ii, Case 10. 

The widow of a separated brother is not entitled to maintenance 
from her late husband’s family. — Macn. H. L. Vol. II, Chap, ii, 
Case 11. 

The illegitimate aon of a person belonging to one of the regenerate tribe* is entitled 
to maintenance only. 

Q. A Rajpoot died, leaving a widow and a concubine of the 
Aheer tribe, by whom he had four sons; and on his death, his widow 
performed all the exequial ceremonies necessary on the occasion. 
In this case, are the sons and their mother entitled to any portion 
of the property left by the deceased owner ; and if so, to what pro- 
portion is each of the survivors entitled ? 

R. Under the circumstances stated, the entire property left 
by the deceased, excepting such ornaments and clothes as were worn 
by the concubine and her sons, will devolve on the widow. The 
concubine and her sons have no right to share such property, but 
they are entitled to maintenance. This opinion is conformable to 
Menu, the Mitalcshard, Vivdda Ratndkara, Vivdda Chintdmani, 
and other authorities. 
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Authorities. 

The text of Vrihaspati, cited in the Vivdda Ratndkara and 
other authorities : — “ The virtuous and obedient son born of a sudra 
woman unto a man who leaves no legitimate offspring, shall take a 
provision for his maintenance, and the kinsmen shall inherit the 
remainder of the estate.” 

“ This relates to the son of a woman, not lawfully married.” 
The Vivdda Ratndkara and Vivdda Chintamani. 

“ Even a son begotten by a sudra on a female slave, may take a 
share by the father’s choice.” “ From the mention of a sudra 
in this place, it follows that the son begotten by a man of a regene- 
rate tribe on a female slave, does not obtain a share even by the 
father’s choice, nor the whole estate after his demise. But, if he 
bo docile, he receives a simple maintenance.” — Mitdkshard. 

Goutama : — “ A son by a sudra woman, bom unto a man who 
leaves no legitimate offspring, shall, if lie be strictly obedient like 
a pupil, receive a provision for his maintenance.” 

“ The sou begotten on a sudra woman not lawfully married, by 
a man belonging to one of the three' first classes, who leaves no son 
by a woman of a twice-born class, shall receive a provision for his 
maintenance, that is, some trifle, as a stock whereon he may earn 
a livelihood by agriculture or the like. — The Vivdda Ratndkara. 

Zillah BhaugvXpore, 17 th July 1824. — Macu. H. L. Vol. II, 
Chap, ii, Case 12. 

The sale by a widow of her husbands landed property is valid, if necessary for her 
maintenance. 

Q. There were three uterine brothers, who held their patri- 
monial lands in joint tenancy. Two of the brothers died, each 
leaving a widow, and the other brother still survives. The estate 
is jointly possessed by these individuals. The widows, being much 
distressed for the means of maintenance, sold a part of their hus- 
bands’ shares of the joint landed estate, without the consent of 
their husbands’ brother, and appropriated the purchase money to 
their own use. In this case, is the sale good and valid ? 

R. The text of Vrihaspati cited in the Ddya-bhaga : — “ Let 
the wife of a deceased man, who left no male issue, take his share, 
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notwithstanding kinsmen, a father, a mother, or uterine brethren be 
present.” 

“ Therefore, the widow of a person dying without male issue 
takes his entire heritage, even though his father and brother be 
living, because she confers benefit on her deceased husband by pre- 
serving her life with the enjoyment of his wealth, and by offering 
oblations to his manes : and if she, having become indigent, defile 
her chastity, then hell becomes her husband’s portion. Under these 
circumstances, the preservation of her chastity and life is absolutely 
necessary. If, with the produce of their husbands’ estate, their 
maintenance cannot be supplied, they (the widows) for the purpose 
of acquiring the means of subsistence, may mortgage, or sell a por- 
tion of their husbands’ landed estate, and the sale in such case is 
legal and valid. 

27 th August 1808 .— Dowlut Singh, v. Bukhtawur Singh.— 
Macu. H. L. Vol. IJ, Chap, xi, Case 12. 
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SECTION II. 

ON PAYMENT OF DEBTS. 


Calcutta, H. C . — The 20 th of June 1866. 

Present •• 

The Hou’ble F. B. Kemp and W. S. Seton Karr, Judges. 

Sukeekah Banoo (one of the defendants,) Appellant, 
versus 

Hcro Churn Buruj, ('Plaintiff,) Respondent 

The payment of a debt incurred in conducting the tradh of a father ia incumbent uf»n 
a son whether he ia of age, or a minor or a posthumous eon. 

The purchaser is not bound to prove, that the sum borrowed was appropriated for the 
maintenance of the minor. 

This was a suit to set aside an alienation made by the mother 
and brother of the plaintiff during his miuority. 

The necessity recited in the bill of sale is payment of debts in- 
curred in performing the sradh of the father, and the maintenance 
of the minor, the plaintiff. 

The Courts below have held that the money went to pay off the 
expenses of the sradh, and not that of the minor's maintenance, be- 
cause the sradh of the father could not have been performed by tho 
plaintiff inasmuch as he was not born at the time the father died, he 
was not liable to pay any portion of the debt incurred for that 
purpose. 

With reference to the debt incurred for maintenance, the Courts 
below held that the onus of proving that the sum borrowed was ap- 
propriated for the purpose of the maintenance of the minor, was on 
the purchaser, special appellant before us, and that he had failed to 
prove such appropriation. 

We are clearly of opinion that both tho Lower Courts are wrong. 
The payment of a debt incurred in conducting the sraiUc of a father 
is incumbent upon a son whether he was of age, or a minor or a pos- 
thumous son of tho deceased. (See page 297 Volume II). Macnaugh- 
ten’s Hidoo Law.) 
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The Courts below are also wrong in throwing the onus upon the 
purchaser of proving the appropriation of the monies borrowed. This 
is contrary to the ruling of the Privy Council in the well-known 
case of Hauunmn Pershad Pandey. 

Finding, therefore, that the sale was made for purposes such as 
are recognized as legal necessities under the Hindoo Law, we reverse 
the decisions of the Lower Courts and decree this appeal. — 8. VV. It. 
VoL VI, p. 34. 


Calcutta, H. C .—The 9th of June 1864. 

The Hou'ble Q. Loch and F. A. Glover, Judges. 

Gunga Narain Paul, (Plaintiff,) Appellant, 
versus 

Umesh Chunder Bose and others, (Defendants,) Respondents. 

According to Hidu Law, a man's property is liable for his debts, and property descends 
to an heir burdened with the debts of the ancestor, which must all be satisfied before 
the heir can be said to have any interest in the property at all. 

Where a decree was obtained against an heir for a debt of the ancestor, but before 
the property was sold in execution of such decree, the property was attached aud sold 
in execution of a second decree for a personal debt of the heir. Held that the prior 
Bale in execution of the second decree could give the purchaser no preferential right 
in the property over the subsequent purchaser in execution of the first decree. 

Loch, J. — One Choonee Lai died indebted. Previous to his 
death, a suit had been brought against him to recover the amount of 
a bond, and the decree passed against Monee Lai, nephew of the de- 
ceased, who, claiming under a will, had taken possession of the de- 
ceased’s property, and obtained a certificate to administer to the 
estate. Execution was takeu out, and Mouzali Chittra, the property 
in dispute, was attached by the judgment-creditor in Srabun 1268. 
In the course of the same year, another suit by a different party was 
instituted against Monee Lai and his two brothers for a personal 
debt, and a decree obtained. Execution was takeu out, and the 
same village attached in Aghran 1268, and the rights aud interests 
of the judgment-debtors sold in Magh of the same year ; subsequent- 
ly, the property was sold in Cheyt 1208 in execution of the first-men- 
tioned decree. 
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The contest now is between the auction purchasers. Plaintiff 
alleges that he stands in the shoes of Choonee Lai to whom the pro- 
perty originally belonged, and for whose debts it was liable, and 
against whom, as represented by Monee Lai, decree was executed 
and the property attached ; that the estate of Choonee Lai is pri- 
marily liable for his debts, and as the attachment under which the pro- 
perty was sold and purchased by the plaintiff, it cannot be supersed- 
ed by a subsequent attachment made by another party iu a decree 
for a personal debt of Monee Lai. 

The defendant urges that, though the other execution was first 
in time, the sale under which the purchase took place first, and, 
therefore, when the second sale was made, there was nothing to sell: 
and under the provisions of Section 170, Act VIII of 1859, a second 
attachment is clearly contemplated, and the doctrine of cawat 
emptor must be applied to the plaiutiff's purchase. 

The Lower Courts have dismissed the suit. 

By Hindd Law a man’s property is liable for his debts, and 
property descends to an heir burdened with the debts of the ances- 
tor, which must all be satisfied before the heir can be said to have 
any interest in the property at all. Both decrees referred to in this 
case were given against Monee Lai, but with this essential difference, 
that in the first, under which plaintiff purchased, Monee Lai was 
the representative of his uncle, Choonee Lai, and the property was 
sold for the debt of Choonee Lai, for which it was legally liable 
and which liability it was necessary to satisfy before any right in 
the property accrued to Monee Lai. The second decree w'as for the 
personal debt of Monee Lai, and the rights and interests of Monee 
Lai in the property were sold to satisfy that debt. But bis rights 
and interests amounted to nothing, so long as the debt of Choonee 
Lai remained unsatisfied, and in purchasing the rights and interests 
of Monee Lai, the defendant purchased nothing but a bag of wind. 
No doubt he might, at the time of the second sale, have paid Choonee 
Lai’s debt ; but failing to do so, the fact of his sale being prior in time, 
cannot give him a preferential right to the property, or enable him to 
keep out the plaintiff auction-purchaser, who has really purchased the 
rights attd interests of Choonee Lai, for whose debt the property 
was primarily liable. Under this view of the case, we reverse the 


Digitized by Google 



Chap. v. ] 


PAYMENT OF DEBTS. 


C17 


decision of the Lower Court, and give a decree for the plaintiff 
with all costs. — S. W. Rep., for 18G4, p. 277. 

Calcutta, H. C . — The 27th of April 18(35. 

Present : 

The Hon’blo G. Loch and F. A. Glover, Puisne Judges. 

Unno-poorna Dassea, (Respondent,) Petitioner, 
versus 

Gcnoa Narain Paul, (Appellant,) opposite party. 

If two parties attach a property in execution of separate decrees, and the aalo of pro- 
perty takes place at the instance of the decree-holder who made the second attach- 
ment, the decree-holder who made tho first attachment will be first satisfied from 
the sale-proceeds, but the sale cannot bo disturbed if such decree-holder instead 
of taking payment of his claim out of tho sale-proceeds, puts up the rights and 
interests of his debtor in the property for Bale. 

There is nothing in the Hindoo law to show that the property of a deceased person 
is so hypothecated for his debts as to prevent his heir from disposing of it to a 
third party, or to allow a creditor to follow it and take it out of the hands of a 
third party, who has purchased in good faith and for valuable consideration. The 
creditor may hold the heir personally liable for the debt, but he cannot follow tho 
property. 

In conformity with the Resolution of the Court, dated 3rd 
February 18(35, this case was argued before us. Against the appli- 
cation for review, it was urged — 1st, that as the first decree-holder 
had, in execution, attached the property in question in the month of 
Srabun 1268, before it was attached by the other decree-holder in 
Aghran of the same year, the sale which took place in execution 
of the first decree, though subsequent in time to the sale under the 
second decree, must have the preference, because of the priority 
of the attachment; 2nd, that, uuder the Hindoo Law, an obligation 
rests on the heir to pay the debts of his ancestor, and the property 
cannot be considered to belong to the heirs till such debts have been 
paid. Consequently, a creditor of the ancestor has a lien in such 
property, and may follow it wherever he may find it, whether in the 
hands of the heir, or of a tliind party who has purchased it for valu- 
able consideration in good faith from the heir. 

On the first point, we think that the pleader is altogether mis- 
taken. Priority of attachment entitles the attaching decree-holder 
Von II. 78 
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to have his claim satisfied first, but gives him no other preference. 
If two parties attach a property in execution of separate decrees, 
and the sale of the property takes place at the instance of the 
decree-holder who made the second attachment, the decree of the 
decree-holder who made the first attachment will be first satis- 
fied from the sale proceeds ; but the sale cannot be disturbed if such 
decree-holder, instead of taking his money out of the sale proceeds, 
put up the rights and interests of his debtor in the property again 
for sale. 

On the second ground, we think that, in our judgment of 9th 
June 1 864, we carried the doctrine of the liability of an heir under 
the Hindoo Law to pay the debts of his ancestor too far. There is, 
no doubt, a moral obligation to do so ; but we do not find, nor can 
the pleader show us from any text of Hindoo Law, that the property 
of a deceased person is so hypothecated for liis debts, as to prevent 
his heir from disposing of it to a third party, or to allow a creditor 
to follow it and take it out of the hauds of a third party who has 
purchased in good faith and for valuable consideration. The credi- 
tor may hold the heir personally liable for the debt, if he have alie- 
nated the property, but he cannot, we think, follow the property. 
Under this view of the case, we set aside our former order, and con- 
firm the order passed by the Judge on 14th August 1863. The 
petitioner will obtain his costs. — S. W. R. Vol. II, p. 296. 


Calcutta H. C .—The 27th of March 1865. 

Present : 

The Hon'ble E. Jackson and F. A. Glover, Judges. 

RaJ-roop Singh aud another (Plaintiffs,) Appellants, 
versus 

Bul-deo Singh and others (Defendants,) Respondents. 

Hein are liable for the debt* of the person from whom they have inherited to the 
extent of the property which they have inherited. The question at issue in this 
Buit, and upon which the special appeal is preferred, is the liability to Bale in exe- 
cution of a decree against one Hupdeo Hoy, of a certain landed estate which was 
purchased by Uur-deo Roy’s son Kheina Singh, in the names of Kherna Singhs son*. 
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We find that Kliema Singh rested his right to hold this estate 
on the allegation that he had inherited no property from his father 
Hur-deo Roy, and the Judge has found upon very clear evidence, 
both oral and documentary, that this allegation of his was a deli- 
berate falsehood. The Judge was accordingly correct in recording 
that Khema Singh was liable, and this estate, as in his possession, 
was liable for Hur-deo Roy’s debts, until Khema Singh gave in a 
full account of all moneys and property to which he had succeeded 
as heir to Hur-deo Roy. The principle is that on which Section 203, 
Act VIII of 1859 makes heirs liable for the debts of the person 
from whom they have inherited to the extent to which they have so 
inherited. We think the Judge was correct in his law, and dismiss 
this appeal with costs. — S. W. R. Vol. II, p. 258. 

A widow is liable for a debt contracted by her husband. Such 
debt may bo set off against any debt due to her. — Grivh Chunder 
Lahoory v. Koomaree Dabea . — S. W. R. Vol. I, Mis. p. 24. 

The graudson of a Hindu is bound to pay the debt of his 
grandfather, independent of assets, but without iuterest, according 
to the Mitakskard school. — Nara-simha-rao Krishna-rao. Appel- 
lant, Antdji Vir&pakth and others, respondents.— Bom. H. C. Rep. 
Vol. II, (2nd Ed.) p. 61. 

But see Bombay Act VII of 18G6, in which alteration is made 
in the Hindoo law on the above subject, and which has been quoted 
in this Section of the main book. 

NoTg. — Brihaspati declares : “ The eons must pay the debt of their 
father, when proved, as if it were their own, [that is] with iuterest ; the son'* 
eon ninst pay the debt of hi* grandfather [but] without intcrett, and his son 
[that is, the greatgraudson] shall not be compelled to discharge it, [unless he be 
heir, anil have assets.]" *•*•** 

The order of those bound to pay the debts (of one deceased) is thus told 
by YaynyavaUrya : — “ He who has received the estate must pay the debts of it ; 
aud iu like manner, he who takes the wife [of the deceased] ; or the son, whose 
father’s assets are not held by another [ananydshrita] : but of one having no 
sou, the other heirs [rikthinab], must pay the debts.'’ * • • 

“Aud first of all, he who has received the estate ; on failure of him, the 
person who takes the wife j aud on failure of him, the sou, possessed of uti- 
alieuated wealth [auauydshrita]. If there Ire none, it must be paid by the grand- 
sous, but the principal only. If they be not in existence, then the greatgrand- 
son, the wife, daughter, or other heirs [rikthiuah], if they have received the 
estate, must pay the debt — such is the meaning. It is uot to be paid by the 
great-grandson, the wife or the others, if they have not taken the estate. But 
receipt of ever so small a portion of the estate, imposes the liability of liqni- 
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dating the debts, to whatever amount. For there is no such law, aa [that 

f iayment shall follow only on receipt of property] equal or more than equal 
to the debts to be paid.]” Vyavah&Ta Mai/Wia, Chap. V, Sec. iv, § 12, 10, 17. 
Stokes, B. L. Bks., pp. 122, 123. 

Admitted Legal Opinions, 

Circumstances under which a sale of the paternal estate by the eldest son during the 
minority of bin brothers is valid, 

Q. There was a family, consisting of five uterine brothers, of 
whom two are adult, aud the others under age. Is the eldest 
brother, in this case, competent to sell the ancestral landed estate 
which is in common, himself signing for his four brothers, as well 
as his own name, in the deed of sale ? aud supposing him to have 
sold it, is the sale legal, or otherwise ? 

Ji. If of the brothers some are adult and others minors, the 
eldest is competent to sell the paternal immovable property for the 
maintenance of his minor brothers, for the performance of their 
initiatory ceremonies and so forth, for the exequial rites of his 
father, and for the discharge of the debts incurred by the father; 
but excepting under these circumstauces, he cannot sell any por- 
tion exceeding his own share. If he should have made the sale, 
excepting under those circumstances, it must be considered void. 
Macn. H. L. Vol. II, Chap. XI, Case 6. 

The Ueira who take the aasete, are bound to duckarge the debt* of the deceased. 

Q. A person died involved in debt, leaving some property, but 
not sufficient to answer all legal demands. His three minor sons 
and his widow took possession of the assets of the deceased’s estate. 
In this case, are the individuals in question bound to liquidate the 
debts contracted by him ? 

It. If the assets of the estate have been taken by the widow 
of the deceased and his sons, they are bound to pay his debts. Ik 
is incumbent on a son to exonerate his father by liquidating his 
debts, and this should be done before any partition of the paternal 
estate among the sons. The minor sons cannot exercise any power 
over the patrimony until they come of age, but then the liquidation 
of the father’s debts becomes incumbent on them also. If the 
widow succeed to the estate, she should discharge the debts, but if 
the amount of the debt be larger than the property is capable of 
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satisfying, the whole property which the deceased left must be given 
to the creditors, and then his heirs must be considered as absolved 
also from all claims. — Macn. H. L. Vol. II, Case 1. 

The heir who takes the assets of a deceased debtor, must satis- 
fy bis creditors, as far as the assets go- — Macn. H. L. Vol II, Chap. 
X, Case 6. 

The debts of on ascetic follow his assets in the hands of his representatives. 

Q. A person having contracted a debt, becomes a recluse ; 
that is, enters into the order of an ascetic. His ancestral landed 
property falls into the hands of his brother's representatives. In 
this case, can the creditor realize his debt out of such property ? 

li. If the individual in question borrowed a sum of money, 
and relinquished the order of a house-keeper, leaving a patrimonial 
immovable estate in the possession of his relatives, in this case, 
those relatives who are in the enjoyment of his property are liable 
for the debt ; and if they do not liquidate it, the creditor is com- 
petent to recover his money due from the debtor out of his property, 
as Ydjnyavalhya propounds : “ He who has received the estate of 
a proprietor leaving no son capable of business, must pay the debts 
of the estate , or, on failure of him, the person who takes the wife 
of the deceased ; but not the son whose father’s assets are held by 
another." 

The law on this subject is more distinctly laid down in the 
Mitacshara and other authorities, in the Chapter treating of the 
payment of debts. — Macn. H. L. Vol. II, Chap. X. Case 12. 

The survivor* are answerable for a debt contracted by their deceased partner, if tho 
sum borrowed was applied to their use. 

Q, A father with his five sons lived jointly in respect of food 
and in the conduct of mercantile affairs. One of the sons contract- 
ed a debt for his private use, and not on account of the joint con- 
cern. On the expiration of the period agreed upon for the dis- 
charge of the debt, the creditor brought an action against the debtor 
who subsequently died before his father and four brothers, leav- 
ing a widow. The father and brothers of the deceased are enjoy- 
ing the joint property. In this case, should the debt be liquid- 
ated out of the joint funds of the concern ? 
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R. Supposing the debtor living with his father and brothers 
as a joint family and having joint dealings with them, to have con* 
tracted the debt for hia private use, and that the produce of the 
land and other estate purchased with the sum borrowed was ex- 
pended for the use of the joint jamily or joint trade, then the father 
and brothers who jointly possess the ancestral property should li- 
quidate the debt.* But according to the doctrines of Manu, the 
Mitakshard, Vivada-chintdmani and Vivdddrnavasetu, and other 
legal authorities, debts contracted for the following purposes will 
not be claimable from them. Vrihaspati : — “ The sons are not 
compellable to pay suras due by their father for spiritual liquors, for 
losses at play, for promises made without any consideration, or under 
the influence of lust or of wrath, or sums for which he was a surety, 
(except in the cases before mentioned,) or a fine, or toll, or the 
balance of either. — Macn. H. L. Vol. II, Chap. X. Case 3. 

Those who take the property of the deceased are bound to liquidate his debts. 

Q. A person having borrowed a sum of money established a 
shop with the said money, and then died. Subsequently to his 
death, his father and brothers appropriated all the goods that were 
in the shop. In this case, is the satisfaction of the debt contracted 
by the deceased incumbent on his father and brothers, or not ? And 
supposing the debtor to have left a widow, who took no part of the 
property left in the shop, is she nevertheless responsible for his debt, 
or otherwise ? 

R. Under the circumstances stated, the debtor’s father and 
brother are bound to liquidate his debt, but his widow cannot be 
held liable for it. 

Authorities. 

The text of Ydjnavallcya cited in the Mitdkshard, and other 
books of law : — “ If one of two or more parceners or undivided kins- 
men contract a debt for the support of the family, and either die, 
or be very long absent abroad, the other parceners or joiut tenants 
shall pay it.” 

Macn. H. L. Vol. II, Chap. X, Case 10. 


• This appears to be only half an answer to the query ; for it is unquestionable, 
that the brothers who took tho estate are liable for the debts, as far as there may be 
assets, whether the money was borrowed by the deceased brother for his private use alone, 
or was expended for the benefit of the family at large.— Kote by tier W. Macnaughun. 
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IXsbta of a mining person must be paid by those in ponession of his estate, without 
waiting twelve years for his re- appearance. 

R. If a man contract a debt while lie lives with his brothers, 
as an undivided and united family, and subsequently become miss- 
ing, the debtor’s brothers and wife who possess his estate must pay 
his debts, without waiting for expiration of twelve years. 

Authorities. 

Yajnavalkya. See ante, page 622. A debt contracted before 
partition by an uncle, or a brother, or a mother, for the support of 
the family, all the parceners or joint tenants shall discharge. 

Ndrada : — The creditor need not wait a specific time ; for there 
is no authority for such a supposition. 

Macn. H. L. Vol. II, Chap. X, Case 5. 

Circumstances under which a father muat pay a debt contracted by hia deceased aon. 

Q. A son being in a state of union with his father as a joint 
family, died, and no property of the son came into the father’s 
hands. In this case, is the liquidation of a debt contracted by the 
son, incumbent on the father, or not ? 

R. Supposing the son to have died childless, and involved in 
debt, while the family were undivided, and the father not to have 
received any assets belonging to his son, he is not in this case bound 
to liquidate his debt, unless the debt were contracted by the son 
for the purpose of the family support, or the conduct of religious 
observances which were incumbent on the family; or unless the 
father, after the debt was contracted, promised to satisfy the claim 
of his son’s creditor, in which cases the liquidation becomes incum- 
bent on the father. 

Zillah Aligurh, April 15, 1818. — Mane. H. L. Vol. II, Chap, x, 
Case 9. 

Hesponsa Prudentum. 

Questions. 

1. Is the son bound to discharge a debt contracted by the 
father ? 

2. The father having in his life-time given his son a release, 
exonerating him from his debts, and living separately from him, is 
the son still liable notwithstanding ? 
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3. Is the obligation personal, or does it depend on the father 
having left assets ? 

A newer s. 

1. It is incumbent on the son to repay money borrowed by the 
father for the support, or on account of the necessities, of the family. 

2. But not in the case of a release as stated ; the father having 
survived, for a length of time, the division of families. 

3. The general obligation is independent of assets. 

(Sd.) Dusky Narrain Sastrooloo, Pundit. 

Remarks. 

1. It is so, if he were a member of the family having made 
no partition, nor accepted a separate portion. 

2 & 3. Without assets, the son is under a moral and religious, 
not a civil obligation, to pay his father’s debts, according to the 
remark of Sir Wiliam Jones. See Jagannatha Dig. b. i. clxvii. 
Sir W. Jones’s note. This is inferable from the reason given for 
the son’s liability, which is entirely a religious one. See Narada, cited 
by Jagannatha, Dig. b. i. cxciv. * * * It is then a moral obligation 
only, to pay a debt contracted by the father for his separate account. 
But one contracted by him for the common concern, binds his sons, 
&c., who were not previously separated by a partition of effects and 
debts. 

It should however be remarked, that, to exonerate himself from 
payment of debts, the son must decline the succession to the 
patrimony. By so doing the burden is left upon the property. See 
passages in Jaganndtha, b. i. clxxi, &c. An insolvent estate 
being thus abandoned to the creditors, is taken by them alone, and 
no one renders himself liable for debts without assets. — Stra. H. L. 
Vol. II, (2nd Ed.) pp. 274—276. 

See Yajnyavalhja, cited by Jagannatha, Dig. b. i. clxx, &c., 
with the commentary. It is not expressly said that the debt shall 
be paid by the son, in the life-time of his father, who is insolvent. 
It is declared, however, that he shall pay the debt of the father 
who is oppressed by calamity, such as incurable disease, &c., and 
that, even though no patrimony have come into his hands. But, 
according to the remark of Sir William Jones, the obligation is 
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moral and religious, not civil. — See note on Jaganndtha, Dig. b. i. 
Clxvii. C. 

Stra. n. L. Vol. II, (2nd Ed.) pp. 277, 278. 

The defendant, a widow, is sued for a debt contracted by her 
husband’s father, who is dead, her husband being also dead, having 
left a son, who however is only an infant. Is the action maintain- 
able against the grandson ? 

Answer. — Failing the son, the grandson of him who contracted 
the debts is liable ; consequently the infant alluded to when ho comes 
of age. 

Remark. — Provided the father’s estate be not possessed by an- 
other; (Jagan-ndtha’a Dig. b. i. clxxi. &c.) or, if there bo no assets 
provided the grandson were not separated from the family partner- 
ship : — and, at all events, being a minor, ho cannot be called 
upon to pay the debt, until he have attained the age of sixteen. 
Kdtydyana, cited by Jagan-natha , Dig. b. i. clxxxvii. “ Nor is ho 
liable for interest payablo out of his own funds.” — (Ibid, cxcvii.) C. 

Stra. H. L. Vol. II, (2nd Ed.) p. 279. 

A woman is not in general liable for the debts of her husband. 
See passages quoted in Jagan-ndtha'a Dig. b, i. ccvii, &c. But, if 
she, or any other person, possess assets of the debtor, his debts 
must bo discharged out of such funds; (Ibid, ccxx,) and 
this, whether enough remain for her maintenance, or not. 

The case of her undertaking for the debt would bo a special 
one ; but it is not so stated in the question. C. 

Stra. H. L. Vol. II, (2nd Ed.) page 280. 

Assets are to bo pursued, into whatever hands. See Ndrada, 
cited by Jagan-ndtha Dig. b. i. Clxxii, and innumerable other 
authorities, may be cited, were it requisite in so plain a case. C. 

Stra. II. L. Vol. II, (2nd Ed.) p. 282. 

The law directs the debts as well as effects to bo divided. MU. 
on Inh. Chap. I, Sect, iii, § I & 9. This, however, is an adjustment 
among the parceners, which caunot bar the plaintiff’s remedy against 
all, or any of the debtors, who were jointly bound ; or against his par- 
ticular debtor, if it were a separate debt. C. 

Stra. H. L. Vol. II, (2nd Ed.) pp. 283—284. 
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A HindA governed by the Mitdkshard Law, who has two sons 
undivided from him, cannot, whether his act be regarded as a gift 
or a partition, bequeath the whole, or almost the whole, of the 
ancestral moveable property to one Ron to the exclusion of the 
other. — LaJcshman Dadd Ndik (Defendant, Appellant) v. Rima 
Chandra Dadd Nailt (Plaintiff and Respondent). — Indian Law 
Reports, Bombay Series, Vol. I, p. 561. 

Under the Mitakshara and Mayukha, the son takes a vested 
interest in an ancestral estate at his birth. But that interest is 
subject to the liability of that estate for the debts of his father and 
grandfather. 

The ancestral property of a Hindfi father may be sold either 
by himself or by a Civil Court having jurisdiction in satisfaction of 
his debts, not contracted for illegal or immoral purposes, and such 
sale will bind sons in esse at the time of the sale. — Ndrdyani- 
ch&i'ya (Defendant, Appellant) v. Narso Krishna and another 
(Plaintiffs, Respondents). — Ind. L. R, Bombay Series, Vol. I, 
page 262. 

Girdharee Lall and Muddun Thakoor v. Kantoo Lall • (L R. 
1 Ind. Ap. 321 ; S. C. 14 Beng. L. R. 187 22 Calc. W. R. 56 c. r.) 

followed. 


Privy Council. — The 1st of February 1876. 

[On appeal from the High Court of Judicature at Fort 
William in Bengal.] 

Phool-bas Koonwur (Plaintiff,) 
versus 

Lalla Jogeshur Sauay and others (Defendants). 

The limitation of one year, provided by s. 246 of Act viii of 
1859, is subject, in the case of a minor, to be modified by ss. 11 
and 12 of Act xiv of 1859. 


* See ante pago 72. 
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The benefit of ss. 11 and 12 of Act xiv of 1859 is not limited 
to the period when the disability of minority has ceased, but 
applies also to the period during which the disability continues; 
and, therefore, during the latter period, it is open to the minor to 
sue by his guardian. 

On the death without issue of a member of a Hindu family 
joint in estate and subject to the Mitakshard law, his undivided 
share in the joint family property passes to the surviving members 
of the joint family and not to his widows, and cannot be made 
liable for his debts under decrees obtained against his widows as 
his representative.* 

Quaere, where a member of a joint Hindu family governed by the 
MUdkshard law, without the consent of his co-sharers, and in order 
to raise money on his own account, and not for the benefit of the 
joint family, mortgages in his life-time his undivided share in a 
portion of the joint family property, can the other members of the 
joint family, on his death, recover from the mortgagee the mortgaged 
share, or any portion of it, without redeeming ? 

A suit by a surviving member of a joint Hindfi family subject 
to the Mitakshard law, to recover a moiety of the undivided share 
of a deceased member of the family in the joint family property, 
ought not to be dismissed on the ground that all the members of the 
family have not joined in bringing the suit, where it appears that 
the only other surviving member of the family has already sued for 
and recovered his moiety of the property, and disclaims all further 
interest, and is joined as a co-defendant in the suit. — Indian Law 
Report, Calcutta Series Vol. I, p. 226. 

Sons in possession of family property, are liable for the payment 
of their father’s debt, unless they can prove that the debt was 
incurred for an immoral purpose or otherwise invalid. 

The question whether a decree-debt was invalid can not be 
opened at the execution stage ; but must form the subject of an 
independent suit . — Burtoo Singh v. Ram Punnessur Singh and 
others.— S. W. R. Vol. XXIV, p. 255. 


* By this part is uphold tho High Court's Full Beach decision passed iu the very suit. 
See Precedents page, 119. 
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Calcutta, H. C. A.— The 22 nd of May 1877. 

Before Mr. Justice L. S. Jackson and Mr. Justice White. 

Bhek-nabain Singh and another (Defendants,) 
versus 

Jungk Singh (Plaintiff.)* 

A Hindi, subject to the Uitdkshani law, and forming with his eons s joint Hindi 
family, mortgaged certain ancestral immovcablo property during the minority of hia 
sons. In a suit by the mortgagee against the father and sons to recover the mort- 
gage-debt by solo of the mortgaged property, and out of other properties, os sell u 
from the person of the father, — held, that it was incumbent upon the plaintiff to 
show for what purpose the loan was contracted, and that that purpose was one 
which justified the father in charging, or which the plaintiff had at least good 
grounds for believing did justify tho father in charging, tho sons' interests in the 
anocstral immoveable property. 

Tho special appellants, who were two of the defendants iD the 
Court below', sought relief against a decree passed by the Officiating 
Judge of Patna, under which their shares of the ancestral property 
tvere declared liable to be sold in satisfaction of a bond executed by 
their father, the first defendant, in favour of the respondent, who 
was the plaintiff in tho Court below. 

The judgment of the Court was delivered by 

White, J. — (who, after stating the facts, continued) : — 

It is to be observed that the present suit is not one in which a 
son is seeking to set aside a sale of ancestral property made by his 
father or to recover from a purchaser ancestral property which has 
been sold in execution of a decree against the father ; but a suit 
in which a creditor, in whose favour a father has created a charge 
upon the ancestral immoveable estate, is endeavouring to enforce 
that charge against the share or interest of the sons in that ancestral 
estate, where tho latter were no parties to tho charge, and were also 
minors at the time of its creation. Such being the nature of the 
present suit, the proposition of law laid down by the Officiating 
Judge amounts to this, that when a creditor brings such a suit, lie 


» Special Appeal, No. 830 of 1876, against a decree of E. Gray Esq., Officiating 
Judge of Zillah Patna, dated the 17th of Kobruiry, 1870, reversing a decree of Baboo 
Item 1’crsad, Second Subordinate Judge of that district, dated the 15th of January, 1S75 
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is entitled to a decree against the sons upon simply proving the loan 
and the instrument of charge, and that his right to a decree can only 
he defeated, in the event of the sons showing that the money was 
advanced for an immoral purpose. Iu other words, any charge 
which the father may create upon the ancestral immoveable property 
during the miuority of his sons is a valid charge, and must be satis- 
fied out of that property, unless the sous, on whom the Judge 
throws the burden of proof, can show that the charge was created 
to secure mouey borrowed by the father for immoral purposes. If 
this be good law, it follows that the interests in the ancestral im- 
moveable property, which, under the Mitaksbara law, are vested 
in sons by their birth, are entirely unprotected from the selfish or 
wasteful or capricious acts of the father except in the single instance 
of money borrowed by him upon the estate for immoral purposes. 

The decisions on which the OiSciating Judge relies in support 
of a proposition fraught with such serious consequences, are Girdha- 
ree Lall v. Kantoo Lull* and Aluddun Gopaul Laul v. Mus- 
eammat Gourun-butty.f But neither of these cases, when 
examined with reference to the facts involved in them, can, in my 
opinion, be considered as authorities for any such doctrine. 

In Girdharee Lall v. Kantoo Lall , the suit was brought 
by sons for the purposo of setting aside a deed of sale of ancestral 
property executed by their father, and also of recovering from the 
purchaser the whole of the property which purported to pass 
by the deed. 

Their Lordships’ decision, as I understood it, proceeds on the 
ground that a primd facie case of necessity for the sale had been 
shown, against which no rebutting evidence had been offered, and 
that as, moreover, a considerable portion of the purchase money had 
been proved to be applied for purposes which would make the sale 
binding on the sons, their suit to set aside the sale could not bo 
maintained. 

In Muddun Gopal Lall v. Mussummat Gourun-butty, sons 
were again the plaintiffs, and brought a suit against their father 
and elder brother, and certain persons who claimed interests in the 
ancestral estate under bonds, or as purchasers in execution of decrees 

• 14 B. L. R., 187 ; S. C., L. R. Soc ante, p. 72. 

+ 15 B. L. R., 264 ; S. C., 23, 1 1. A. 221 ami 22 W. R., 665. Ante, p 176. 
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obtained on bonds, praying for a partition of the ancestral estate and 
for possession of their shares free from encumbrances by caucelment 
of the bonds. Phear J„ in delivering the Court’s judgment, which 
was given in those appeals at the same time, states, as the facts 
found “that in Muddun Gopal’s case the plaintiff's father and elder 
brother bad mortgaged 8 annas of the joint property to Mudduo 
Gopal in consideration of a loan of money which was wanted for a 
family purpose ; and that in the cases of Girdharee Lall and Poor&n 
Lall, the plaintiffs father and elder brother bad mortgaged 8 aunas of 
the joint property in order to prevent the sale of that property at the 
instance of Girdharee Lall and Pooran Lall, in execution of decrees * 
which these persons had respectively obtained against the father 
and eldest son personally.” And the Court then held that, under 
these circumstances, the plaintiffs, the minor sons, were not entitled 
to obtain their share of the joint property free from these 
mortgages. 

In neither of the decisions which are relied on by the Officiating 
Judge was the suit brought by a bond-bolder or mortgagee against 
the father and sons to enforce a charge upon the ancestral estate 
created by the father, and in both of the decisions it is clear that 
the transaction of the father, whether it consisted of a sale or a 
loan, was inquired into by the Court with a view to see if there was 
any legal necessity for the transaction, or if it had reference to 
family purposes, and that the result of that inquiry formed the main 
ingredient of the decisions arrived at. 

The liability of a son for the debts of his deceased father under 
Hind Q law appears to me to be a distinct question from the right 
of a father in his life-time to charge the interest of his iufant sons 
in the joint ancestral immoveable estate with the payment of a 
debt. It is the latter questiou which is before the Court in the 
present suit ; and to arrive at a correct decision, I think that the 
principles to be applied are those which are laid down in the leading 
case of Hunooman Per sad v. Mussammat Babooee* The author- 
ity of that case has been often recognized in the Privy Couucil, 
and notably in Lalla Bunaeedhur v. Koonwar Bindesaree ,t and 

• 6. Moore'* I. A., p. 393. 
t 10 Moore’s I. A„ 454, at p. 461. 
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also in Girdharee Lall v. Kantoo Loll.* In Hunooman Per- 
8cul’a case, the mortgage was made by a mother and widow, as 
guardian of her infant son and manager of his estate, but so far as 
relates to the interests in the ancestral estate which sons get by 
birth under the Mit&kshari law, and the right of the father to 
alieuate the same, there seems to be no essential difference between 
the position of the father when dealing with those interests during 
the minority of his sons, and the position of a mother when dealing 
as guardian and manager of her infant son’s estate. Lord Justice 
Knight Bruce says in Hunooman Peraad’ s case: “The power of 
the manager for an infant heir to charge an estate not his own is, 
under the Hindfi law, a limited and qualified power ; it can only be 
exercised rightly in a case of need or for the benefit of the estate j” 
and with respect to the question on whom the onus of proof lies, 
his Lordship, after stating that the ontw will vary with the circums- 
tances, proceeds to say : ‘‘ When the mortgagee himself with whom 
the transaction took place is setting up a charge in his favour made 
by one whose title to alienate he necessarily knows to be limited and 
qualified, he may be reasonably expected to allege and prove facts 
presumably better known to him than to the infant heir, — namely, 
those facts which embody the representations made to him of the 
alleged need of the estate and the motives influencing his immedi- 
ate loan.” 

Taking these to be the principles of law applicable to the de- 
cision of this suit, I am of opinion, that the Officiating Judge was 
wrong in holding that it lay upon the special appellants to prove 
that the loan was contracted by the father for immoral purposes, 
and that ou their failing to do so, the respondent was entitled to a 
decree for a sale of the special appellants' interests in the ancestral 
property. Before he was entitled to such a decree, I think it was 
incumbent upon the respondent to show for what purpose the loan 
was contracted and that that purpose was one which justified the 
father in charging, or which the respondent had at least good 
grounds for believing did justify the father in charging, the interests 
which the special appellants have in the ancestral immoveable pro- 
perty. As the respondent has failed to show this either in the 


• 14. B. L. B., 187 ; S. C, L. B.,— 1 t A., 821 ; and 22 W. B-, 66. 
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Court of first instance or in the lower Appellate Court, I think the 
order of remand, and the subsequent decree of the Officiating 
Judge, must be reversed, and that of the Court of first instance 
restored. The appeal is allowed with costs. 

Decree reversed. 

Indian Law Reports, Vol II, Calcutta Series, page 438. 

Ancestral property which descends to a father is not exempted 
from liability to pay his debts because a son is born to him, unless 
the debt is illegal or contracted for an immoral purpose whether the 
money was raised for the satisfaction of a decree or not. — Mussum- 
mat Kooldeep Kooer and others (plaintiffs) appellants, versus Run- 
jeet Singh and others (defendants) respondents. — S. W. Rep. Vol. 
xxiv, page 231. 

Calcutta H. C. A. — The 8th of February 1876. 

Present ; 

The Hon’ble A. G. Macplierson and G. G. Morris, Judges. 

» 

Shaikh Sherajooddeen Ahmed and others (Defendants) 
Appellants, 
versus 

Horel Singh (Plaintiff) Respondent. 

The fact that one member of a joint family is separate in residence and mesa, in no 
way affects hia position as to the ancestral property until a separation in estate has 
taken place. 

Macpherson, J. — The plaintiff in his plaint states that he is 
separate from his father and brother in residence, food, and business. 
He also states in his plaint that he is entitled to recover possession 
of his share by partition. As ho finds it necessary to sue for a 
partition, it is clear that no partition or separation in estate has yet 
taken place. And in fact it is not disputed that the plaintiff is joint 
in estate with his father and the other members of his family, al- 
though it may be true that he does not reside with them or eat with 
them, and that he transacts certain business separately. 

If he is joint as regards the ancestral estate, then this case 
falls within the principle of the decision of the Privy Council in 
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the case of Crirdharee Lull v. Kantoo Lull 0 (xxii Weekly Reporter, 
56). The fact that one member of the family is separato in 
residence and mess, in no way affects his position as to the auccstral 
property until a separation in estate has taken place. 

It is clear that the present case must be governed by the deci- 
sion of the Privy Council just referred to. The original debt is not 
shown to have been incurred for any improper purpose, and the 
property which is the subject of suit was sold to save the rest of 
the estate. 

The decrees of the Lower Courts must be reversed, and the 
plaintiff’s suit dismissed with all costs. — S. W. R., Vol. XXV, 
page 116. 

A person lending money on security of the property of undi- 
vided Hindd family, is bound to make enquiries as to the necessity 
that exists for such a loan. If he lends the money after reasonable 
enquiry, and bond fide believing it will be properly expended*, he is 
not bound to seo to the application of it. The rule is the same 
whether all the members of the family are adults or minors. — Gana 
Bkive Parap et al Versus Kane Bhive et al. — Bom. U. C. R. 
Vol iv, a. c. j. p. 169. 

Allahabad, H. C. A — The 26th of August 1875. 

(Mr. Justice Turner, Officiating Clue, f Justice, and 
Mr. Justice Oldfield.) 

Bdldeo Das (Paintiff,) versus Sham Lal (Defendant.)t 

Tlio sons in an undivided Hindd family, although they have a proprietary right in the 
paternal and ancestral estate, havo not independent dominion . 

Where, therefore,, the plaintiff sued to eject the defendant, his son, from a portion of 
a house, partly solf-acquired by the plaintiff and partly ancestral property, in which 
the defendant was living against the plaintiff’s will, the Court decreed tho claim. 

The plaintiff and the defendant, Hindus, were father and son. 
The plaintiff sued to eject his son from a portion of a house of 
which he had taken possession on its being vacated by a teuant. 
The defendant replied that the plaintiff had no right to eject him. 


* See anlt, pago 72. 

+ Special Appeal No. 1S5 of 1875, from a doeroo of the Subordinate Judge of Mora- 
dabad, dated tbe StU of December, 1874, retersiug a decree of the Muiuif, dated the 
lltU May, 1874. 
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the house being ancestral property, in which father and son had 
equal rights. 

The first Court found that a portion of the house was ancestral 
property, and a portion acquired by purchase by the plaintiff from 
his brother, and decreed the claim, holding that, under Hindi! 
law, a son could not enforce a right to possession of any property, 
whether ancestral or self-acquired, in his father’s lifetime. The 
lower appellate court dismissed the suit on the ground that, under 
Hindfi law, sons have equal rights with their fathers in immoveabla 
ancestral property. 

The plaintiff appealed to the High Conrt. The pleas set out 
in the memorandum of appeal were that, under Hindd law, a son 
was not entitled to take possession of any portion of ancestral pro- 
perty without the father’s consent ; and that, as a moiety of tho 
property in dispute was the plaintiff’s self-acquired property, he was 
entitled to eject the defendaut. 

Oldfield, J. — (Who, after stating the facts ns above, continued) : — 

The decree of the Court of first instauce should, in my opinion, 
be restored. 

A son, no doubt, takes by birth a vested interest in immoveable 
ancestral property, and there is authority for considering that his 
interest in the father’s life-time, and before partition, is a present 
interest of a proprietary and coparcenary nature — (Mitdhhara, 
ch. i, s. 1 and s. 5) ; and the power to enforce partition of tba 
ancestral estate implies such an interest, looking to the definition 
of partition given in the Mitdhhara, ch. i, s. 1, para 4, and ch. i, s. 1, 
para 23. But even assuming such ownership on the part of the 
son, yet until partition takes place, or until the death of the father, 
natural or civil, tho father, by reason of his paternal relation, and 
his position as head of tho family, and its manager, is entitled to 
make lawful disposition of the property in the interest of the family. 
This is shown by ch. i, s. 5, paras 9 and 10, Mitdhhara, which by 
marking the extent of the son’s power of interference in tho father’s 
disposition of the property, shows that tho power of disposition 
within certain limits is centered in the father. The son’s enjoyment 
of tho property is subject to tho dispositions lawfully made by the 
father, and, if dissatisfied, tho son’s remedy will lie iu any right 
he may possess to enforce partition of the estate. 
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In this case there lias been no illegal disposition of the property 
on the part of the father. It appears that the defendant objects 
to live with his mother-in-law, and insists on occupying part of a 
bouse, which used to be rented, and which his father desires to dis- 
pose of in tho way he considers most advisable. 

I would decree the appeal and decree the claim, but, looking 
to the relationship subsisting between the parties, they should bear 
their own costs in all courts. 

Turner, Offg. C. J. — I concur iu decreeing the appeal. Sons, who 
are members of an undivided Hiudd family, acquire by birth an in- 
terest iu the paternal as well as the ancestral estate, aud are entitled 
in certain events to interfere to prevent waste or to enforce partition 
in the lifetime, aud without the consent, of their father, but, while 
their interest is proprietary, it lacks the incideut of dominion. 
“They have not independent dominion, although they have a 
proprietary right.’’ Colebrooke's Digest of Hindu Law, Bk. v, Ch. 
VII, § 435, Vol, ii, p. 562, 3d.-ed. — Indian Law Reports, 
Allahabad Series, Vol. I, p. 77. 

A Hindu brother who during the life-time of a deceased debtor 
was separate in transaction and lived separately from him, and was 
therefore not a joint member of the same fumily, is not his legal 
representative after his death — Tekait Chumun Singh, Appellant, 
versus Kullyan Suhae, Respondent. — S. IF. R. Vol. xxiii p. 231. 


Allahabad H. C. A. — The 27th of August 1875. 

Before a Full Bench. 

(Mr. Justice Turner, Officiating Chief Justice, Mr. Justice Pearson, 
aud Mr. Justice Spaukie.) 

Debi Parsad aud others (Defendants) 
versus 

Thakur Dial and others (Plaintiffs.) 

When, in an undivided Hindu family living under the Afitaksharti law, a brother dies 
without leaving issue, but leaving brothers, aud nephews, the sons of a predeceased 
brother, the interest in the joint estate of the brother so dying does not pass on 
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liis death to hi* surviving brothers, but on partition the whole estate, including the 
interest of the brother so dying, is divisible, and the right of representation secure* 
to the sons or grandsons of a deceased brother the share which their father or 
grandfather would have taken, had he survived the period of distribution, 

Madho Singh t’. Biudessery Roy* over ruled. 

Durga, Bisheshar, Bhairo, and Ram Pargas were four brothers 
united in estate. Ram Pargas died leaving sons who were the 
plaintiffs in this suit. Then Durga and Bhairo died without issue. 
Finally Bisheshar died leaving sons who were the defendants in 
this suit. 

The principal issue raised by the suit was whether the plaintiffs 
were entitled on partition to a moiety of the undivided immoveable 
estato of the family, or to one-fourth. The first Court held, having 
regard to the answers to the questions 3 and 4 given in p. 33, 
Bk. ii., West aud Biihler’s Digest of Hindi! Law Cases, to bywas- 
tha No. 2, dated 5th July, 18G0, Bywasth&s, S. D. A., N. W. P., 
vol. I., part I, and to the opinion of three of the Benares paiulits 
whom it examined on the point, that the plaintiffs were entitled to 
a moiety of the estato. 

Tho first plea taken by the defendants on appeal by them to 
tlio High Court impugned this ruling. With reference to that 
plea, the Court (Pearson aud Spankie, JJ.,) referred to the Full 
Bench tho followiug question, viz : — 

‘‘Whether, in a joint family property, two of four brothers 
dying without issue, their interest passed on their death to their 
surviving brother exclusively, or whether the sons of a brother who 
predeceased them aro entitled to participate in it 1” 

The order of reference was accompanied with these remarks: — 
Had Bhairo and Durga left separate estates, there can bo no 
doubt that their surviving brother would Lave succeeded to them 
in preference to, and to the exclusion of, their nephews ; and it is 
contended that the succession would not bo different in a joint un- 
divided family. The contention i3 supported by the decision of a 
Bench of this Court, dated the 25th February, 1808, in special 
appeal No. 1779, of 18G7, at page 101 of the High Court Reports 
for 18G8. The ruling of the lower Court iu this case is opposed to 


• H. C. U., N. W. P., 1809, p 101. 
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that decision, but is supported by the answers to the questions 3 and 4 
given in page 33, Bk ii, West and Biilder’s Digest, and by the 
opiuions of the Benares pandits examined by the Subordinate 
Judge. Under the circumstances we think it expedient to refer the 
point in question for the consideration of a Full Bench. 

The opinion of the Full Bench was as follows : — 

To the answer to the question proposed to us it is necessary to 
consider the condition of the Hindu family in these Provinces while 
it remains undivided, and to inquire whether the same rules of suc- 
cession apply while the members continue joint in estate, when they 
separated and effected partition and when they have re-united. 

Sir Thomas Strange in the ninth chapter* of his work on 
Hindu Law declares that “ wherever a plurality of sons exists, the 
inheritance descends to them as coparceners making together but 
one heir” * * * “ the deceased may have left, not only 

more sons than one, but brothers, as well as a widow or widows, and 
daughters, together with other dependants ; and such sons and 
brothers may have their wives and childern respectively; the whole 
having constituted in his lifetime, not so many coparceners indeed in 
the proper sense of the term, but an undivided family. Or suppos- 
ing him to have been a single man, with collateral relations only, 
their descendants and connexions, all living together in coparcenary, 
his death makes no difference in this respect among the survivors.” 
If undivided at his death they still continue so in point of law, 
however appearances may indicate a different state. So long as 
they remain joint they offer one common sacrifice. “ The religi- 
ous duty of unseparated brethren is single,” Nareda, quoted in 
the Mitdkshar&, ch. ii, s.12, v. 3, — until partition takes place. 

In respect of property, whatever is acquired by the several 
members, with certain exceptions, falls into, and becomes part of, 
the common fund, and the expenses of all members are met from 
this common fund ; no account being taken of exccess in the 
expenditure of some over the expenditure of other members. This 
community of worship and property being the ordinary condition 
of a Hindu family, it is to be presumed that a Hindu family 
is undivided until the contrary is shown, and that the acquisi- 


* On partition, 4th ed. p. 108. 
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tions of tlie several members from part of the common stock unless 
the acquirer, or those claiming under him, prove that it was acquir- 
ed in such a manner as would, by the special provisions of the law, 
constitute it the sole property of the acquirer. 

Moreover, “ according to the true constitution of an undivided 
Hindti family, no individual member of the family, whilst it remains 
undivided, can predicate of the joint and undivided property, that 
he has a certain share ". — Appovier v. Rama Subba Aiyan * ; 
while a Full Bench of the High Court of Calcutta has gone so far 
as to hold, in Sadabart Prashad Sahu v. Foolbas Koerf, that 
under the Milakahard law one of the several members of a joint 
Hindd family cannot, without legal necessity, alienate any portion 
of the undivided aucestral property without the consent of the 
whole of the co-sharers, and that such an alienation is not valid, 
even for the share to which the alienor would have been entitled 
on partition. 

The condition of an undivided family being such as has been 
described, it is not unintelligible that rules may govern the distribu- 
tion of the joint inheritance different from those which would regu- 
late the devolution of separate property, and it has been ruled that 
in one and the same family different rules may govern the succession 
to the estate of a deceased member according to the nature of the 
different properties comprising it, whether it be joint or separate. — 
Katama Natchier v. The Rajah of Shiva-gunga\. 

The peculiar incidents of the joint property of an undivided 
family are survivorship and the right of representation. In the 
Shiva-gunga case above cited the Lords of the Privy Council declar- 
ed that, “ according to the principles of Hindfi law, there is copar- 
cenership between the different members of a united family, and 
survivorship following upon it. There is community of interest and 
unity of possession between all the members of the family, and 
upon the death of any one of them the others may well take by 
survivorship that in which they had during the deceased’s lifetime 
a common interest aud a common possession. It has been 


* 11 Moore'a Ind. App. 75. 

t 12 W. It. F. B. 1. ; — s. c. 3 B. L. U. F. B. 31. Ante p. 
7 9 Moore’s Iud. App. at p. 610. 

S Ibid. At page 611. 
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argued that this is a mere statement of the general rule, and that 
it does not necessarily follow from it that the benefit of survivor- 
ship extends to all and not only to some of the surviving members 
of the family. When once the principle of survivorship is admitted, 
it is difficult in the absence of express law to limit its operation. 
The principle of survivorship taking effect on the common fund, in 
which no one of the members of the family has any distinct share, 
operates not to augment the rights of any particular class of the 
coparceners but to enlarge the shares which upon partition would fall 
to the lot of every one of the members. In effect, by the operation 
of this rule the share to which a coparcener dying without issue 
would have been entitled does uot pass by descent but lapses. The 
right of representation operates at the time of partition to secure an 
equal partition of the inheritance between the several sous of the 
common ancestor and the issue to the third generation of sous who 
have died leaving issue surviving the period of distribution, such 
issue taking per stirpes the share of their father or forefather. — 
"Should a younger brother die before partition, his share shall be 
allotted to his son, provided he had received no fortune from his 
grandfather. That son’s son shall receive his father’s share from his 
uncle, or from his uncle's son, and the same proportionate share 
shall be allotted to all the brothers according to law. Or if that 
grandson be also dead his son takes the share ; beyond him the 
succession stops." Katydyana cited in Vyavahdra Mayulcha, Ch. 
IV, s. 4, v. 21. “Although grandsons have by birth a right in the 
grandfather’s estate equally with sons, still the distribution of the 
grandfather’s property must be adjusted through their father, and 
not with reference to themselves. The meaning here expressed is 
this : if unseparated brothers die, leaving male issue, and the number 
of sons be unequal, one having two sons, another three and a third 
four, the two receive a single share in right of their father, the other 
three take one share appertaining to their father, and the remain- 
ing four similarly obtain one share due to their father. So if some 
of the sons be living and some have died leaving male issue, the 
same method should be observed : the surviving sons take their own 
allotments, and the sons of their deceased brothers receive the 
shares of their own fathers respectively. Such is the adjustment 
prescribed by the text” Mitakshard, Ch. I, s. 5, v. 2. “A grandson 
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(D) whose father (B) is dead, and a great-grandson (F) whose father 

(E) and grandfather (C) arc dead, participate equally in the inherit- 
ance with the son (A), for they without distinction confer equal 
benefits on the deceased owner of the property by the presentation 
to him of funeral offerings at solemn “obsequies.” Ddya-krama 
Sangraha, Ch. I, s. 1 v. 3. Unless authority be shown to the 
contrary, these incidents of the joint estate of an unseparated Hindu 
family, survivorship and the right of representation, govern the 
case before us and determine the answer to be given to the question 
put to us. The fathers and uncles of the parties lived as an un- 
separated Hindi! family in possession of an undivided estate. As- 
suming partition to be made now, there aro living representatives 
of two sons only of the common ancestor, and equal partition being 
made between the stocks, each stock is entitled to one moiety ; but 
it is argued that, inasmuch as the father of the one line died before 
any of his three brothers, and the father of the other lino died after 
two other brothers, who died without male issue, the shares of the 
brethren dyiug without male issue descended to the sole surviving 
brother and passed from him to his issue to the exclusion of the 
line of the brother who died first — in other words, it is contended 
that the case is not to be governed by the law of survivorship, ex- 
cept so far as to exclude females, but that the shares of the deceased 
brothers passed to tho surviving brother in virtue of the rule that 
“in case of competition betweon brothers and nephews, the nephews 
have no title to succession, for their right of inheritance is declared 
to be on failure of brothers. ” Mitdkshara, Cb. II, s. 4, v. 8. No 
doubt, if this rule was intended not only to apply to the descent of 
the separate property of a brother but to operate on the share which 
he would have taken in the common property of the family had he 
survived tho period of partition, the contention is correct; but if we 
carefully examine the system on which the Mitdkshara is compiled and 
bear in miud the principles of Hindfi law, as to which there can be no 
dispute, it will appear that the rule on which the contention is based 
cannot apply to the undivided ancestral estate, nor to any thing 
which has accrued to, and become part of, that estate. The author 
of the treatise commences with a definition of heritage, * claya ’ 
and distinguishes between the wealth of a father or grandfather 
which becomes the property of his sons or grandsous by right of 


Digitized by Google 



APPENDIX. 


641 


their being his sons and grandsons, and which the author conse- 
quently terms unobstructed, and property which devolves on parents, 
brothers and the rest, on the demise of the owner without male issue 
and which he terms liable to obstruction, because existence of issue 
or the survival of the owner impede its devolution. After investi- 
gating the nature of property and reviewing the methods by which 
it may be acquired, he declares the fundamental principle of the 
Hindi! law obtaining in these Provinces that — ‘ property in the 
paternal or ancestral estate is by birth’. He next describes the 
limitation to which the power of the father over ancestral and 
acquired wealth is subject, and having previously defiued partition 
to be “ the adjustment of divers rights regarding the whole, by 
distributing them on particular portions of the aggregate,” he 
proceeds to declare in what manner and subject to what rules the 
common property of the family is to be distributed by partition 
in the fathers's life-time or after his decease. The consequence 
of the doctrine that a right in the paternal ancestral estate is ac- 
quired by birth is that there is in fact no devolution of the pro- 
perty from one owner to another, but that as each son comes into 
being, he forthwith acquires aright which would, on partition, reduce 
the shares of the other sous, and which, should he not survive parti- 
tion and have issue, his son or grandson would take by substitution, 
and which, if he dies before that period, will simply lapse. There 
being no devolution of the property, the laws of descent are in- 
applicable. 

If shares are not ascertained until the period of distribution, 
if, until that time, no one can declare he has auy share in the com- 
mon properly, it accounts for the circumstances that in none of 
the treatises on Hindi! law which have been brought to our notice 
is there any rule declaring what is to be done with the interest (it 
can hardly be called a share) in the common property which has 
been acquired by a member of the family who has not survived the 
period of distribution. On the other hand, there are express rules 
declaring that the partition is to be an equal partition, subject to 
the qualification that those who take by representation take only 
the share which he whom they respectively represent would have 
taken, had he survived partition. 
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The author next proceeds in ch. ii, to treat of the descent of the 
estate of a mau who dies without issue. The first section clearly 
relates only to separate property. “ Tiiat sons, principal and secon- 
dary, take the heritage, has been shown. The order of succession 
among all tribes and classes, on failure of them, is next declared.” 
Here then we pass from a law of partition to a law of devolution of 
inheritance, the persons entitled no longer acquire an interest by 
birth. It accrues on the death of the owner, and to bo entitled to 
claim they must survive the owner, and first in the line of descent 
the author places the widow, and after explaining that, if the pro- 
prietors died in union with his brethren, the widow has merely a 
right of maintenance, he concludes the discussion of her claims with 
the declaration that a wedded wife, being chaste, takes the whole 
estate of a man who, being separated from, his co-heirs, and not 
subsequently re-united with them, dies leaving no male issue. 

In the second section the right of succession of daughters and 
daughter’s sons are declared. Now iu this section there is no dis- 
tinct allusion to separate property, yet it has never been doubted 
that it deals ouly with separate property, aud the intention is evi- 
dent from the commencement of the section : — “ On failure of her 
(the widow), the daughters inherit.’* The widow could only take 
separate property and the daughters succeed to what, if she had 
survived the propositus, the widow would have taken. Similarly, 
the following section, which treats of the rights of parents, com- 
mences with the declaration : — “ Ou failure of those heirs, the two 
parents, meaning the mother and father, are successors,” preference 
being given to the mother. In this section again there is no men- 
tion of separate property, but it manifestly deals only with that 
property, for it is declared that the parents take, in default of widow, 
daughters, and daughter’s sons. 

We now arrive at the fourth section, which treats of the rights 
of brothers, and which it is argued governs the case before us. 
That section commences like the preceding by premising the failure 
of the heir whose right had been last declared ; and from this 
circumstance it must again be inferred that the property to which 
it regulates the succession is such property as would have been 
taken by the heirs entitled to priority of succession, had they sur- 
vived the pi'opositus. If it be held that the interest which a 
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coparcener acquires by birth does not lapse on bis death without 
male issue, but passes under the law of succession to heirs other 
than direct issue, who presumably do not exist, and other than his 
widow, whose title is expressly denied, it follows that the right 
would devolve not on brothers only, but on those heirs also who aro 
entitled to succeed in priority to brothers. Thus, a daughter, a 
daughter's sou, a mother, or a father, might, on partition, claim 
the share of a deceased coparcener. No instance is cited in which 
such a claim has been allowed. The conclusion seems clear that 
s. 4, like the preceding sections of the chapter provides only for the 
devolution of the separate estate of the propositus. 

But in support of the contention that the interest of a member 
of an undivided family iu the common fund is a share, and that the 
rules respecting the succession of brothers operate, notwithstanding 
the propositus may have died in union with his brethren, and 
regulate the inheritance of that share, reference has been made to 
the provisions of s. 9, which treat of the succession to re-united 
kinsmen. 

It is argued that brethren who have re-united are in the samo 
position as those who have never separated j that the whole of the 
property is again brought into a common fund, each brother saying 
to the other “ what is mine is thine, and thine is mine,” yet never- 
theless the interests of each is described as his share : — “ A re- 
united brother shall keep the share of his re-united co-hcir who is 
deceased.” — Yajnavallcya, cited in Mitdkshard, ch. ii, s. 9, v. 1 — and 
inasmuch as on the death of a re-united brother without male 
issue his share devolves on re-united brethren of the whole blood, 
to the exclusion of re-united brethren of the half blood, or if there 
be no brethren of the whole blood in re-union, the re-united 
brethren of the half blood and the unassociated uterine brothers 
divide the share equally, it is contended that the principle of survi- 
vorship does not operate to over-rule the rules regulating the 
snccession of brothers, but that so far as is possible effect is given 
to both. 

To these arguments it may be replied that a distinction is 
recognized by Hindd writers between undivided and re-united 
brethren ( Colebrooke’s Digest, ccccxxx ). Moreover a re-union 
implies a previous partition, in virtue of which each of the re-united 
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brethren has acquired separate ownership of a share. He bringi 
to the re-united fund something which is specially his, while in an 
undivided family he acquired his right by birth in the estate of his 
father or grandfather. Again, when a partition is made of the 
property of an undivided family, no distinction is made between 
the half-blood and the whole blood : — “If any immoveable property 
of divided heirs, common to brothers by different mothers, have 
remained undivided, being held in coparcenary, the half-brothers 
shall have equal shares with the rest, but the uteriue brother has 
the sole right to the divided property, moveable or immoveable.’’ — 
(Colebrooke's Digest, ccccxxxi). Indeed, the circumstance that 
rules have been specially prescribed to regulate the devolution 
of the common property of re-uuited brethren affords. ground for 
arguing that they were exceptions to the ordinary rules regulating 
the partition of the common property of an undivided family. 

If then the provisions of ch. ii, s. 4, are not applicable to the 
interest of an undivided coparcener in the common property, but 
that interest lapses on his death without issue, it follows that, in 
the case before the Court, the interests of the brothers who died 
without issue do not devolve on the last surviving brother, and that 
the sons of the last surviving brother are only entitled to one moiety 
of the estate. This conclusion is supported by the opinions of the 
three pandits examined by the Subordinate Judge of Benares, 
although the reasons given by one of those gentlemen for the con- 
clusion at which he has arrived are not satisfactory. It is also sup- 
ported by the decision of the Sudder Court of Calcutta in Duljtd 
Singh v. Slieo-munook Singh,* to which Mr. Colebrooke was a 
party, and by the decision of the Bombay Court in Bhugwan Golub- 
chand v. Kripa-ram A nund-ram.f The decision of this Court 
in Madho Singh v. Bindesaery Roy% it is true is opposed to 
these authorities, but in our judgment that ruling cannot be support- 
ed. — Indian Law Reports, Allahabad Series, Vol. I, p. 105. 


• 1 S. D. Rep. 59. Ante, p. 195. 

J 8. C. R. N. W. P. 1868, p. 101. 


t 2 Borr. 39. 
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Calcutta H. C. A.— The 10 lh of April 1677. 

Full Bench. 

Before Sir Richard Garth, Kt., Chief Justice, Mr. Justice Kemp, 
Mr. Justice Macpberson, Mr. Justice Markby, and Mr. Justice Aiuslie. 

Bhimul Doss, alias Lall Baboo (one of the Defendants) 

versus 

Choonee Lall ( Plaintiff. )• 

Where, in an undivided Hindd family living under the Mitdkaliord law, a person diet 
without leaving issue, but leaving a brother, and a nephew the son of a predeceased 
brother, the latter is not excluded from succession by the former. 

Debi Parshad v. Thakur Dial + followed. 

This case is referred by Garth, C. J., and Mitter, J., to a Full 
Bench in the following order of reference : — 

Garth, C. J . — The Plaintiff and the defendant, special appellant, 
are related to each other as first cousins. 

The plaintiff's case is this. The six sons of Banee Prosad lived 
as members of a joint Hindd family till the death of the fourth 
son, Jun-bhunjun Dass, which took place in 1270 (1809); Baboo Lall, 
Futteh Chund, and Jun-bhunjun died without issue, and upon these 
facts the plaintiff contends that he is entitled to one-third share 
of the family property. 

The defendant, special appellant, contends that the plaintiffs 
father, Pirtuin Lall, having predeceased Jun-bhunjun, the plaintiff 
is not ontitled to the one-third share of the family property which 
he claims. The date of separation was disputed in the Courts 
below, but it has been found as a fact that it took place after the 
death of Jun-bhunjun. The defendant, special appellant, contends 
that, ou the death of Jun-bhunjun, his interest in the joint family 
property devolved upon the surviving brothers Baboo Lall and 
Bhoku Lall alone, to the exclusion of the plaintiff and Dosanund, 
sons of Pirtum Lall and Hurro Lall, who had predeceased Jun- 
bhunjun. 

The contention of the plaintiff on the other hand is, that, on 
Jun-bhunjun’s death, his interest in the joiut family property passed 


* Special Appeal, No. 770 of 1875, against a decree of A. J. Elliot, Eeq., Judge of 
X ill ah Shahabad, dated the 18th of February, 1875, affirming a decree of Moulvie 
Mahomed Nurul iloasein, Munsif, Subordinate Judge of that district, dated the 21st 
of September, 1874. t Ante, page 635. 
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to all the surviving members of the joint family. This contention 
is supported by a Full Bench decision of the Allahabad High Court 
in the case of Debi Parehad v. Thakur Dial, and also apparently 
by an important passage which occurs in the judgment of the Privy 
Council in the well-known Shivagunga case, upon which the above 
Full Bench decision appears mainly to be founded. 

We entertain grave doubts whether the passage in the judgment 
of the Privy Council justifies the decision of the Allahabad High 
Court, and whether that passage is in accordance with the Mitak- 
shara law ; and as the question raised is one of great importance, 
and of very general application, we think it right to refer it to a Full 
Bench. 

The question referred is, whether, in an undivided Hindi 
family governed by the MitAksharA law, if a brother dies leaving no 
issue, but leaving brothers and orphan nephews, who are members 
of the joint family, his interest in the family property passes on his 
death to his surviving brothers alone, or to all the surviving mem- 
bers of the joint family ; and in case of a partition is that the 
principle according to which the respective shares of the persons en- 
titled to succeed to that interest are to be apportioned ? 

Oarih, G. J. — This case raises precisely the same question which 
was decided by a Full Bench of the Allahabad High Court in the 
case of Dabi Parshad v. Thakur Dial * and we feel bound 
having regard to the weight of authority, to decide in accordance 
with that decision, that, under the circumstances stated in the case, 
interest of the deceased brother in the family property ought, in 
the event of a partition, to be divided between bis nephew and his 
two brothers in equal shares. 

This point was distinctly decided by the Sudder Dewanny 
Adawlut in the year 1802 in the case of Duljeet Sing v. Sheomunook 
(Sinyf and Mr. Colebrooke was one of the Judges who decided it. 
The same rule has been laid down since by other authorities, and 
is recognized by the Lords of the Privy Council in the case of Kala- 
ma Naichiar v. the Raja of Shivagunga.% 


* I. L. R, 1 All., 105. A nit, p. 685. 
t 1. Sel. Rep., 59 : Ante, p. 195. 

* 9 Moore's 1, A , 539, at p. 611. 
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We do not find any authority conflicting expressly with tliose 
decisions; and we are, therefore, of opinion that the judgment of 
the Lower Court is right, and that this special appeal should be 
dismissed with costs. Appeal dismissed. 

Indian Law Reports, Calcutta Series, Vol. II, p. 379. 


The reversioners next after J. to the estate of S. deceased sued 
to avoid an alienation of S.’s estate affecting their reversionary right 
made by his widow. J. had not been heard of for eight or nine years, 
and there was no proof of his being alive. Held that his death 
might be presumed under the provisions of S. 108, Act I of 1872, 
for the purposes of the suit, although, in a suit for the purpose of 
administering the estate, the court might have to apply the Hindfl 
law of succession prescribed when a person is missing and not dead. 
Rameshar Roy and others (defendants), Bisheshar Singh and 
others (plaintiff's.) — Indian Law Reports, Allahabad Series, vol. I, 
(F. B.) page 53. 

To a suit by one member of a Hindfi joint family, living under 
the Mitakshard law, for a specific share of the joint family property, 
all the members of the family are necessary parties. — NuUhani 
Mahton (defendant) versus ilanraj Mahton (plaintiff.) — Indian 
Law Reports, Calcutta series, vol. II, p. 149. 

In a suit by a Hindfi, subject to the MiUkshar£ law, against 
certain auction-purchasers at a sale in execution of a decree against 
the father, to recover a portion of the ancestral estate by cancella- 
tion of the sale, it appeared that the property which was mortgaged 
by the bond upon which the decree was passed was not put up for sale. 
The decree provided “ that the plaintiff recover the amount with 
costs and iuterest, and that the decree be executed against the pro- 
perty specified in the bond,” and it also allowed interest at about 50 
per cent, the rate in the bond, to the decree-holders. It was con- 
tended on behalf of the plaintiff that, upon a proper construction 
of the Privy Council Ruling in Muddun Thakoor v. Kantoo Lall * 
the decree under which the property had been sold was an improper 
oue. Held tliat, under the Privy Council Ruling, the purchaser is 
not bound to look beyond the decree. Held also, that an usurious 

* 14 B. L. R., 187. Ante, page 72. 
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rate of interest cannot bo treated, within the principles of the above 
case, as showing that the decree was for a debt which the sou was 
not bouud to discharge. 

Held further, that where a decree is against the mortgagor ge* 
nerally, coupled with a declaration of the lien, the decree-holder 
may proceed either against the person and his property or against 
the mortgaged property, though whether such a course will be al- 
lowed in any particular case is a matter for the discretion of the 
court executiug the decree . — Lutchmi Dai Koori (plaintiff) versus 
Asman Singh and others (defendants). — Indian Law Reports, 
Calcutta series, vol. II, p. 213. 


The general result of the authorities, both juridical and forensic, 
is that among the three regenerate classes of Hindus, (Brahmans, 
Khatriyas, and Vaishyas,) illegitimate children are entitled to 
maintenance, but cannot inherit, unless there be local usage to the 
contrary ; and that, among the Shdra class, illegitimate children, in 
certain cases at least, do inherit. The extent to which this right 
exists, considered, and the texts of Hindu law books bearing on the 
point referred to. 

According to Vijndneshioara, the author of the Mitakshard 
(Chap I., Section 12), the father of an illegitimate son by a Dasi 
among Sudras may in his (the fathers’s) life-time allot to such son 
a share equal to that of a legitimate son, and, if the father die 
without making such allotment, the illegitimate son by the Ddsi is 
entitled to half the share of a legitimate son, and, if there be no 
legitimate son and no legitimate daughter or son of such a daughter, 
the illegitimate son by the Dust takes the whole estate. If, how- 
ever, there be a legitimate daughter or legitimate son of such a 
daughter, the illegitimate son would take only half the share of a 
legitimate son, and such daughter or daughter’s son would take the 
residue of the property, subject to the charge of maintaining the 
widow of the deceased proprietor. 

The dictum of Lord Cairns in Sri-Gajnpatti Radhika v. Sri- 
Gajapatti Nilamani (13 Moore Ind. App. 497 ; S. C. 6 Beng. L. R. 
202; 14 Calc. W. R. P. C. 33, reversing 2 Mad. H. C. Rep. 369),— 
“ Supposing the sons, or either of them, to have been legitimate, 
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the widow (of Padma-n&bha) could have been entitled to maintenance 
only. Had both the sons been illegitimate, their claim, unless some 
special custom governed the case, (which is not in proof,) would 
have been to maintenance only. In this last-named case the widow 
would have had the ordiuary estate of a Hindu widow” — commen- 
ted upon and explained. The terms Ddii and Ddsi-putra, as defined 
by various writers ou Hindi! law, discussed, and the rights by inheri- 
tance of a Ddsi-putra considered. 

The condition that, in order to entitle the illegitimate offspring 
of a Sddra woman by a Sfidra to inherit the property of the latter, 
or a share in it, she should, according to Jirndta Vdliana and 
Nila-kantha, be an unmarried woman, has, in practice, been discarded 
in the Presidency of Bombay. 

In this Presidency the illegitimate offspring of a kept woman, 
or continuous concubine, amongst Stidras, aro on the same level as 
to inheritance as the issue of a female slave by a Siidra. 

The custom of Pat marriage among the Marathas, and Xdtri 
amongst the inhabitants of Quzerat, referred to, and the authorities 
bearing on the subject considered and discussed. 

The sons of a Panarbhu (twice-married woman) by a duly- 
contracted Pat marriage, i. e., in accordance with the custom of the 
caste, are legitimate and, as to the right of inheritance and extent 
of shares, rank on a par with the sons by lagna marriage. 

G, a Sfidra woman, was married to T (also a Sudra) by Pat 
marriage, without having received a chhor-cliiti (release) from her 
first husband, who was then living, or obtained any other sanction 
of her Pat with T : — 

Held that the intercourse between G and T was adulterous, and 
that, therefore, the. plaintiff, their son, being the result of such in- 
tercourse, was not entitled to take as heir even to the'exteut of half 
a share, aud was not a Disi-pulm within the scope of Jdjnyavalkya’s 
text, or recognized as such by other commentators. He was, how- 
ever, held entitled to maintenance, as he had been recognized by T 
as his son. — Raid wife of Tejd Kurad and others (defendants, 
appellants) versus Govinda Valad Tejd (plaintiff, Respondent.) — • 
Indian Law Reports, Bombay series, Vol. I, p. 97. 

According to the doctrines of the Beugal school of Hindu law, 
a certain description only of illegitimate sous of a su Ira by an 


Digitized by Google 



650 


APPENDIX. 


unmarried sddra woman is entitled to inherit the father's property 
in the absence of legitimate issue, viz., the illegitimate sons of a 
sddra by a female slave or a female slave of his slave. 

Per Mitter, J . — Marriage between parties in different sub-divi- 
sions of the sddra caste is prohibited unless sanctioned by any 
special custom, and no presumption in favor of the validity of such 
a marriage can be made, although loug cohabitation has existed be- 
tween the parties. 

Per Markby, J.— Quoere, whether there is any legal restriction 
upon such a marriage ? 

Nararin Dhara (plaintiff) v. Rakhal Gain, Guardian of Jonardon 
(defendant). — Indian Law Reports, Calcutta series, vol. I, p. 1. 

Although an estate bo not what is technically known in the 
north of India as a rdj, or what is known in the south of India as a 
polliam, the succession thereto may, under a kuldchdr, or family 
custom, be governed by the rule of primogeniture. 

Where the family to which aucostral property held in this pecu- 
liar manner belongs is subject to the Mitdkshard law, and the pro- 
perty is not separate, the succession, in the event of a holder dyiug 
without male issue, is given to the next collateral male heir in pre- 
ference to the widow or daughters of the deceased holder. 

That an estate is impartible does not imply that it is separate, 
and so to he governed by the law applicable to separate succession. 

Whether the general status of a Hindu family be joint or divid- 
ed, property which is joint will follow one, and property which is 
separate will follow another, course of succession. 

Since in documents between Ilindfis and in the Mitakshar& 
itself it is not unusual to find the leading members of a class alone 
mentioned when it is intended to comprehend the whole class, a 
written statement of a family custom, whereby an impartible estate 
passes in the event of the holder dying without issue to his younger 
brother or to his eldest son, need not be construed as limiting the 
collateral succession to the two cases named, but as providing gener- 
ally that on failure of the direct male liue, the nearest male heir in 
the collateral line shall succeed . — Chintaman Singh (plaintiff) versus 
Nowlukho Konwari (defendant).— Privy Council, the 23rd of Juuo 
and 1st of July 1875. — Indian Law Reports, Calcutta Series, Vol. I, 
page 153- 
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An uncle aud nephews were in a stale of general severalty, but 
held some ancestral property in common. Such tenure by the Hindu 
law of the Western Schools, will not establish the right of nephews 
to take their uncle’s estate before his wife aud daughter’s son. — linjah 
Putnl Mull and Roy Bunsidhur appellants versus Manohur Lull and 
his minor brother. — Sel. S. D. A. R. Vol. IV, p. 349. 

The digging of a tank, though a meritorious act and of great 
convenience to the public, is not a legal necessity for which a widow 
can alienate property left to her for life only. — R unjeet Ram Koolal 
(defendant) appellant, versus Moltumed f Far is and others (plaintiffs) 
respondents. — S. W. It. Vol. XXI, c. r, p. 49. 

Immovable property purchased by a Hindu widow with the 
profits of her husband’s estate, there being no proof of any distinct 
intention on her part to sever such purchases from the estate and 
appropriate it to herself, held to form part of her husband's estate. 
Gonda Kooer and another (defendants) versus Kooer Oodoy Bing 
(plaintiff). — Privy Council,* the 6th, 7th, aud 23rd of March 1874. 
Bengal Law Reports, vol. XIV, (P. C, ) p. 159. 

Sreemutly Sjorjeemony Dassee v. Dtnobundhoo Mullikf dis- 
tinguished. 

. Privy Council. J — The 4 th and 5th of June 1875. 

[On appeal from the High Court of Judicature at Fort 
William in Bengal.'] 

Bhagbutti Devi (Defendant) 
versus 

Buola-NATH Tiiakoor and others (Plaintiffs). 

In this case the decision of the High Court§ was reversed by 
the Privy Couucil, who held that the effect of the instruments was 


• On appeal from the High Court of Judicature, North Western Province* Allaha- 
bad. 

t 1 Moore’s I. A. p. 123. 

J Present: -Sir J. W. Colvile, Sir B. Peacock, Sir M. E. smith. and Sir Robert P 
Collier. 


i 7 B. L. R., 93. 
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to give the widow an estate for life with power to use the proceeds 
as she chose, and consequently that the proceeds or property pur- 
chased by her out of the proceeds would belong on her decease to 
her heirs. But as the decision turns entirely on the effect of the 
particular expressions used in the instruments and illustrates no 
principle of law, no detailed report is now given. — Indian Law 
Reports, Calcutta series, vol. I, p. 104. 

The institution of a suit by a widow may have been berieficial 
to her as well as to those who would succeed her in the proper!}’, 
and yet not a necessity. 

There is no necessity for a widow to borrow money when she 
has au income to pay the expenses of litigation . — Hoy Makhun 
Laul (plaintiff; appellant versus Mr. IP. Steward and others 
(Defendants) Respondents. — S. W. II. Vol. XVIII, p. 121. 

Where a widow raises money by mortgaging her husband’s 
property, the mortgagee is not bound to look to the appropriation 
of the monies so raised, his responsibility ceasing when he has satis- 
fied that there was legal necessity for the loan. — ltam Persaud and 
another (plaintiffs) Appellants versus Mussummat Xag-bunshee Koer 
and others (Defendants) Respondents. — S. W. R. Vol. IX, p. 501. 

Where property to the immediate possession of which a Hindu 
widow is entitled is conveyed away by parties having no right to 
it, the cnuso of action for a suit to recover possession is afforded 
thereby to the widow, and not to reversionary heirs. 

Quwre — Have not the reversionary heirs a right to ask for a 
declaratory decree to the effect that as against ultimate heirs the 
possession of the trespassers and others should he considered as the 
possession of the widow ? — Joy iloorth Kooer and another (plaintiffs) 
Appellants versus Buldeo Singh and others (Defendants) Respon- 
dents— S. W. R. Vol. XXI, p. 114. 
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Calcutta H. C. A .—The Uth of April 1864. 

Present : 

The Hou’ble Sir Barnes Peacock, Kt., Chief Justice, and the Hon'ble 

B. S. Jackson, Shumbhoo Nath Puudit, E. P. Levinge, and 

E. Jacksou, Judges. 

LalLa Jotee Lall, (Plaintiff) Appellant, 
versus 

Mussummat Dooranee Kooer and others (Defendants) Respondents. 

A step-mother cannot take by inheritance from her atep-son. 

This case was referred for the opinion of a Full Bench by Mr. 
Justice Kemp aud Mr. Justice Campbell. 

'Ihe question to be considered is, whether, assuming the family 
to be a divided one, a step-mother can succeed to the estate of 
her step-son, according to the law prevalent in Mithila. 

It is clear that, according to the law as current in Bengal, the 
step-mother cannot succeed to the estate of her step-son. 

But, it is contended that, according to the 3fitakshard, which 
is the law prevalent in Mithila, a different rule prevails. We have 
considered the several authorities cited in the course of the argu- 
ment, and are clearly of opinion that the step-mother can uot 
succeed. 

It was admitted that the decisions 1 Select cases S. D. A. pages 
37 aud 39, are the only express authorities in her favor. In those 
cases the right of the step-mother was upheld, but doubts are 
thrown upon them by Mr. Macpherson in his notes. The question 
depends^ upon the sense in which the word "matu." in used in the 
M itdkshard in the Chapter on Inheritance. 

It was urged that when a distribution is made after the life of 
the father, a step-mother is included under the word “ mother.” 

In the M itdkshard the rule is laid down at page 285, para. 2, 
where it is said, "of heirs separating after the decease of the father, 
the mother shall take a share equal to that of a eon and our 
attention was called to the fact that, in the M itdkshard, there is 
nothing to show that the step-mother is not included, whereas in 
the Daya-bhoga page 63, paragraph 30, the step-mother is expressly 
excluded. 


s 
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We think that the rule, whatever it may be in the case of 
partition, is not necessarily applicable to the case of inheritance; 
and that although the word “ mdtd ” may, in some cases, include a 
step-mother, it does not necessarily do so in all cases. The passage 
cited from Macnaghten’s Iliudd law 50 related to partition. We 
must look to the circumstances of each particular case in which the 
word is used. 

It would be contrary to the reason for which according to the 
Mitdkahard, a mother succeeds to her natural son in preference 
to his father, to hold that the mother includes a step-mother. 

In Section 3, Chapter 2, page 343 of the Mitdkahard it is saiu, 
“ on failure of thoso heirs (speaking of daughters and daughter’s 
sons) the two parents meaning the mother and father, are successors 
to the property. — Para. 1. 

Paragraph 2 assigns a reason why, in construing the above test, 
the mother takes the estate in the first instance, and, on failure of 
her, the father. 

Paragraph 3 proceeds : — “Besides the father is a common parent 
to other sons, but the mother is not so ; and since her propinquity 
is consequently the greatest, it is fit that she should take the estate 
in the first instance conformably to the text, as to the nearest 
aapinda, the inheritance next belongs.” 

In the note to paragraph 3 it i3 said — “ The mother is in res- 
pect of sons not a common parent to several sets of them, aud her 
propinquity is therefore more immediate, compared with the father's. 
But his paternity is common, since he may have sons by women of 
equal rauk with himself, as well as children by wives of Kshatriya 
and other inferior tribes, and his nearness therefore is more mediate 
in comparison with the mothers. The mother, consequently, is 
nearest to her child, and she succeeds to the estate in the first 
instance. Since it is ordained by a passage of Manu that the 
person who is the nearest of kiu shall have the property 

The reason given in the above cited passage shows that a step- 
mother is not intended to be included in the word “mother." 
Strange in his book on Iliudfi law, page 144, refers to the paragraph 
as an authority in support of the text — “ step-mothers, when they 
exist, are excluded.” See also Macnaghleu’s note 1 Select Cases 
page 39, note (a) id. 42, note (a). There are other passages in the 
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Mitukthara with regard to the rights of the grandmother to succeed 
to the property of grandson's son in preference to grandfather, which 
show that step-grandmothers could not be included. See Chapter 2, 
Section 4, para. 2, id., Section 5, para. 2, and the notes on those pas- 
sages. 

For the above reasons we are of opinion that a step-mother 
cannot take by inheritance from her step-son. "We may remark 
that our opinion is in conformity with the table of succession preva- 
lent in the Western Schools, including Mithila, prepared by Baboo 
Prosunno Coomar Tagore according to the Mitdkshard, Vivdda- 
chintd-mani and other works, in which it will be found that step- 
mother and step-grandmother are entered as nil. The table imme- 
diately succeeds the preface to Vivdda-chintd-mani by Prosunno 
Coomar Tagore. — Sutherland’s Full Bench Reports, for 1862 — 1864, 
page 173. 

According to Hiudti Law obtaining in Western India, the wives 
of Gotraja Sapindas and Samanodakas have rights of inheritanco 
co-extonsive with those of their husbands immediately after whom 
they succeed . — Lakshmi widow of Kalyan-rav Anant, Appellant— 
Jayram Han Ravji Sripat And Ganpat Rav Mahipat, Respon- 
dents. — Bom. H. C. R. a. c. j. Vol. VI, p. 162. 


Calcutta H. C. A . — The 19 th of June 1876. 

Before Mr. Justice Pontifex. 

JonuHRA Bibee versus Sree-gofal Misser and others. 

A joint family property acquired and maintained by the profits of trade is subject to 
all the liabilities of that trade. 

Ramlal Thalursidas v. LaJcmickand (\) followed. 

Pontifex, J . — The plaintiff in this case is the widow of Monohur 
Lall, who died in the lifetime of his father Lutchmee-narain Kuppoor 
Khettry. Lutchmee-narain left a brother joint in estate, Hurry-narain 
Kuppoor Khettry, who subsequently became insolvent. The parties 
were and are governed by the Mitdkshard law. 


(1) Bom. H. C. App. 51, at p. 71. 
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The plaintiff claims that, a9 the widow of Monohur Lall, she has 
a right to be maintained and supplied with money for the perform- 
ance of her religious ceremonies out of the rents and profits of the 
bouse, No. 13 Roop-chand Roy’s Street, in Calcutta, as property which 
belonged to the joint family, and that any interest which passed to 
the Official Assignee as representing Hurry-uarain the surviving 
member of the joint family passed subject to such rights. A great 
many cases have been cited in support of the proposition, that a 
widow has what is called a lien for maintenance on the joint estate 
and particularly in a Mitakshara family. It is not necessary for me 
to give any opinion on the ordinary case, where the surviving mem- 
bers of a joint family contract to convey without reserving the 
widow’s rights, for in my opinion the present is a special case which 
does not fall within the ordinary rule. The plaintiff, in her plaint, 
admits that the property out of which she claims maintenance, was 
acquired by her father-in-law partly by money supplied to him by 
his father, and partly out of the profits of a business foT the sale 
of shawls, silks, and Benares piecegoods which he carried on with 
moneys, portions of which were given to him by his father, and 
portions received by him from his estate. In my opinion, the busi- 
ness established and carried on with moneys so derived must be 
treated as a joint family business, and in fact the insolvent was 
carrying on such business at the date of his insolvency as appears by 
the written statement of the Official Assignee. 

It was in respect of his debts incurred in such busiuess that 
Hurry-narain was adjudicated insolvent. And it is not alleged that 
auy of the debts were incurred improperly, or otherwise than in 
the due course of busiuess. The debts of the family business be- 
came greater than could be provided for by the insolvent or the 
joiut family property, and the insolvent accordingly filed his petition. 
It seems to me that the law is correctly laid down in the case of 
Ramlal Thakursi-dua v. Laknxi-chand (1), that persons carrying on 
a family busiuess in the profits of which all tho members of the 
family would participate must have authority to pledge the joint 
family property and credit for the ordinary purposes of the business. 
And therefore that debts honestly incurred in carrying on such busi- 


(1) Bom. H. C. App. 51, st p. 71. 
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ness must override the rights of all members of the joint family in 
property acquired with funds derived from the joint business. Iu 
other words, it seems to me that those who claim to participate in 
the benefits must also be subject to the liabilities of the joint busi- 
ness, and by the plaintiff's own admission, the joint family title to 
the house, iu respect of which she claims, would not have existed, 
except for the profits of the business. I bad some difficulty at first 
in seeing how the house could vest in the Official Assignee without 
being subject to the claim of the plaintiff ; but the debts being joiut 
business debts and as such, debts for which business creditors could 
have attached the property, the whole interest in the property vest- 
ed in my opinion in the Official Assignee. In this case, the property 
was put up for sale by the Official Assignee, subject to the plaintiff’s 
right (if any) to maintenance, aud was so conveyed. The effect of 
such conveyance is, that the purchaser took ohly such estate as tho 
Official Assignee could give, but if the plaintiff had no right the 
purchaser would take an absolute estate. Iu my opiuion, the plain- 
tiff, uuder the circumstances of this case, has no right as against 
joint creditors to maintenance or residence, out of or in the house 
in question. I am however of opinion that the plaintiff has no 
claim .which can be enforced agaiust any part of the joiut estate, 
until after payment of the joint trade debts. Suit dismissed . — 

Indian Law Reports, Calcutta Series, Vol. I. pp. 470-476. 

The lien of a Hindu widow for maintenance out of the estate 
of her deceased husband is not a charge on that estate in the hands 
of a bond fide purchaser irrespective of notice of such lien. 

A Hindu widow, before she can enforce her charge for mainten- 
ance against property of her deceased husband in the hands of a 
purchaser from his heir, must show that there is no property of 
the deceased in the hands of the heir. 

Debts contracted by a Hindi! take precedence of his widow’s 
claim for maintenance, and semble, that if a portion of his property 
is sold after his death to pay such debts, the widow cannot enforce 
her charge for maintenance against such property in the bands of 
the purchaser. 

Qucere . — Whether a Hindi! widow, by obtaining against her 
husband’s heir a personal decree for maintenance uuaccompauied 
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by any declaration of a charge on the estate, does not lose her charge 
upon theestate . — Adhiranee Namin Coomary (one of the defendants) 
versus Shona Malee Pat Mahadai (plaintiff) and Biddyadhur 
(Defendant). — Indian Law Reports, Calcutta Series, Vol. 1, p. 3C5. 


Privy Council — The 2nd and 3rd of July 1875. 

Baijun Doobey and others (Defendants), 
versus 

Biuj Biiookun Lall Awusn (Plaintiff). 

[On appeal from the High Court of Judicature at Fort 
William in Bengal.'] 

C, a Hindfj, inherited from his father property charged, under 
the Mitaksliara law, with the maintenance of N, his mother. C 
dying without issue, his property passed to D, his widow, who allowed 
the maintenance of N to fall into arrears. N brought a suit agaiust 
D personally for the amount of the arrears, and obtained a money 
decree, in execution of which D’s right, title, and interest in the 
property left by her husband were sold. Neither the decree nor 
the sale proceedings declared the property itself to be liable for the 
debt. In a suit by the reversionary heir of C, after the death of D, 
to establish his right of inheritance to, and to recover possession of, 
C’s estate, Held, that the purchaser at the execution-sale took only 
the widow’s interest, and not the absolute estate, and therefore the 
plaintiff was entitled to recover. — Indian Law Reports, Calcutta 
Series, Vol. I, p. 133. 


Allahabad H. C. A.— The 29th of June 1876. 

Gauri (Plaintiff) v. CnANDRAMANl (Defendani). 

A Hindd widow, wlio resides with her husband and the members of hia family in the 
family dwelling-house while he is alive, is entitled to reside therein after hia death, 
and cannot bo ousted by the auction purchaser of the rights and interests in the bouiw 
of her husband's nephew. 

Maugala Debi v. Dinanath Bose* followedt. 


• 4 B. L R, O. J. 72 ; s. c., 12 W. K., O. J. 35. Ante pp. 605, 606. 

+ See, however, ifo/nm Geer v. Tola. H. C. K., N. W. P., 1872, p. 153. 
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The plaiutiff in this suit was the auction-purchaser of the 
rights and interests in a certain dwelling-house of his judgment- 
debtor, Bindesri Pershad. 

Bindesri Pershad was the son of Lachraan Pershad, deceased, 
and nephew of Beui Pershad, also deceased. 

When the plaiutiff endeavoured to obtain possession of the 
house he was resisted by the defendant, the childless widow of Beni 
Pershad who was residing in the house, and claimed the right to 
reside in a moiety thereof as her husband’s widow. He therefore 
brought the preseut suit to eject her. 

The Court of first instance gave him a decree. The lower 
appellate Court held, ou the grouud that a moiety of the house was 
admittedly the separate property of Beui Pershad, that the defend- 
ant was entitled to the right of residence claimed by her, and dismissed 
the plaintiff’s suit. 

The plaintiff appealed to the High Court. 

The judgment of the Court was as follows : — 

It does not appear to have been admitted that the property was 
held by Lachmau Pershad and Beui Pershad in equal shares, but 
assuming it was the joint property of the two brothers, the widow 
of Beni Pershad is entitled to live in it, it being the house in which 
she resided with her husband. She cannot be ousted by a purchaser 
of her nephew’s rights . — Mangala Debi v. Dinanath Bose.* The 
house is a small one, and it is not shown that one moiety is more 
than sufficient as a residence for the Mussammat, We shall not, 
therefore, disturb the decree of the lower appellate Court, but dis- 
miss the appeal with costs. — Indian Law Reports, Allahabad Series, 
Vol. I, p. 202. 


Allahabad. — The 8 lh of May 1876. 

Held by the Full Bench that a Hindu widow is not entitled, 
under the Mitakshara, to be maintained by her husband’s relatives 
merely because of the relationship between them and her husband. 
Her right depends upon the existence in their hands of ancestral 
property. 

• 4 B. Ij. R, 0. J. 72;— 12 W. R, 0. J. 35. Ante, pp. 605, 606 
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Held, on the case being returned to the Division Bench, that 
the fact that the defendant in this case was in possession of ancestral 
immoveable property at the death of his son and had subsequently 
sold such property to pay his own debts, did not give the son’s widow 
any claim to be maintained by him . — Gunga Bai (Plaintiff) versus 
Setaram (Defendant.) 

Indian Law Reports, Allahabad Series, Vol. I, F. B. p. 170. 


The End. 
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ABDICATION — See resignation of wordly concern*. 

ABSENCE - 

for more than 12, 15 or 20 years, effect of ... ... ... 21 — 25 

ABSENT PERSON UNHEARD OF— 

the period for which — must be waited for, when he must be treated as 

dead, his funeral obsequies performed, and his property inherited ... 21 — 25 

A'CHA'R — See custom or usage. 

ACQUIRER— 

by what means becomes owner of the property acquired ... ... 1 — 6 

ACQUISITION— 

virtuous modes or means of — ... ... ... ... 3 — 5 

made through any of the virtuous means produoes ownership snd pro- 
prietary right ... ... ... ... ... 3 — 6 

ADOPTION— 

tantamount to the birth of a son ... ... ... ... IS 

ADOPTED SON— 

is born again in the family of his adopter ... ... ... L8 

has, from the moment of his adoption, all the rights of a legitimately 

begotten son ... ... ... ... ... IS 

ADULTERY — See unchastity or incontinence. 

ADULTEROUS WOMAN— 

is not entitled to inherit .... ... ... 116, 117, 150, 169 

ALIENATION— 
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, grandon for purposes not warranted by law, is illegal ... 35 — 39, 45, 46 
of the required portion of the property even without the consent of 

his son and grandson for purposes warranted by law, is valid 40, 41, 43 
with the consent of all his sons and grandsons is valid for any 

purpose ... ... ... ... ... 38, 39 

of movable property, ancestral or acquired, for any purpose, 
valid, without the consent of his son and grandson ... 56, 65 
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of any property received by him in partition with hie eon or 
grandson, valid .. ... ... ... 64 

of property inherited from a collateral maternal relation, or 

selfacquired, valid ... ... ... ... 67 

by an undivided parcener — 

of any portion of joint property without the consent of his co-par- 
cener or co-heir is valid if made ' t for the sake of the family, 
otherwise invalid even to the extent of the alienor's own 
share ... ... ... ... ... 72. 75 

of joint property valid according to the law as administered 
in the provinces of Madras and Bombay, to the extent of the 
alienor's own share ... ... ... ... 17 

by a divided parcener of his own acquired, solo, separate or divided 
property, valid for any purpose without the consent of the other 
member or members of the family ... ... ... IS 

by a female of her inherited property, when valid and when invalid : 
see widow, daughter and mother. 

by a female of her inherited property being set aside, the property 
should revert to her if she have not already committed any act 
involving forfeiture of her right of inheritance (See waste) ... 141 
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allowable cause or otherwise, should, according to the modem 
Judges of British India, remain intact until her death; — the 
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life-time of the widow or female for a declaration that the con- 
veyance was executed for a cause not allowable, and is, therefore, 
not binding beyond her life ; and also for remedy against 
the grantee to prevent waste or destruction of the property 
whether movable or immovable ... ... ... 145 

ANCESTRAL PROPERTY— 

defined — ... ... ... ... 34. 40 Note, 

immovable or real, cannot bo alienated by a father or grandfather with- 
out the consent of his son and grandson, except for purposes war- 
ranted by law or for a legal necessity ... ... ... 35—48 

movable, caunot, according to the Mildkthari, be alienated by a father 
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ing to the Vira-Mitrodoya and some other authorities, can be 
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grandson ... ... ... ... 32—36, 54—66 

ANCHORET — See yati or ascetic. 

ASCETIC (YATI) — 

is succeeded by his virtuous pupil ... ... ... 217 
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BASTRAD— See illegitimate issue. 

BENARES SCHOOL (of law)— 

tho law books preferably used in— ... ... xvi— xviii Pref. 

BENGAL SCHOOL (of law)— 

the law books preferably used in — ... ... ...xx Pref. 

BIRTH— 

twofold, conception and actual production ... ... ... IS 

BOOKS— 

of the Marma-thittra ... ... ... t— xxxi Pref. 

preferably used in each of the schools of law ... xvi— xx Pref. 

BOIRA'GI'— See Mahant. 

BRA'HMANA — 

inherits the property of a twice-born man on failure of heir* down to 


the fellow-student ... ... ... ••• 200 

BRAHUA-CHA'RI'— See student in theology. 

BROTHER— 

of the whole blood inherits in default of parents ... .. 171, 122 

of the half blood inherits on failure of a whole brother ... ... 122 

BROTHER'S SON— 

inherits in default of the half-brother ... ... ... 125 

of the half blood succeeds in default of a uterine brother's son ... 125 

according to the Yyavahdra-mayUkha — of the half blood does not in- 
herit in default of a whole brother's son, but as a gentile ... 176 

if more than one, they take per capitd ... ... ... 122 

but if any of the surviving brothers die leaving sons before partition 
of his previously deceased brother’s estate, then the sons of the bro- 
ther latterly deceased inherit per ttirpei ... ... . . 177 

BROTHER'S GRANDSON— 

inherits as above in default of brother's son ... ... ... 178 
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CAUSE— 

of heritable right ... '••• ... ••• 14,15,19,20 

CHASTITY— 

a requisite condition for a woman to inherit ... „. Ug— 1 18, 150, 169 

CEREMONIES— 

initiatory, how many, by and for whom to be performed ... ...236, 237 

CHARGES ON THE INHERITANCE— 

how many kinds of — ... ••• ••• 230 
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CHELA'— (disciple.) 

principal or virtuous, inherits from his spiritual preceptor 

...221,222 

CIVIL DEATH— 

how caused or effected 

... 90,21 

CIVILITER MORTUUS — (civilly dead) 

who are they ... ... ... ... 

... 20-23 

COGNATES— (AanrfAin.; 

how many classes or kinds of— ... 

ISi 

inherit according to the order of their proximity 

...195, 198 

CONSENT— 

may be express, tacit or implied ... 

39 


of co-parceners, requisite for the validity of an alienation made without 

a legal necessity or for purposes not warranted by law ... ..w 38, 39 

of reversionary heirs, requisite for the validity of an alienation by a 
female of her inherited property for purposes not warranted by law 
or without a legal necessity ... ... ... 128, 157, 169 

CO-HEIR— See co-parcener. 

CO-I>ARCENER— 

inherits the undivided property of his deceased co-heir or co-parcener... 214 
is incompetent to alienate his interest in tho joint property without 
the consent of his undivided coparcener even to the extent of his 
own share, exoept for purposes warranted by law ... ... 72 — 76 

co-ordinate or concurrent right of — ... ... ... 82 — 81 

CUSTOM OK USAGE— 

immemorial, invariably observed, and not repugnant to the Vedas, su- 
percedes the general maxims of law ... ... ... 223 

not invariably observed from time immemorial or for many generations, 

does not override the maxims of law ... ... ... 225 

the prevention of enforcement of a — by violence or undue means not 

held to be a breach or break in its observance 225 

regulates succession to a raj or great landed estate ... 226 228 
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DAUGHTER- 

eucceeds to the sole, separato or divided property of her father in default 

of his widow ... ... ... ... „.li6, 150 

unchaste, is excluded from inheritance ... ... ... iso 

unmarried, inherits to the exclusion of the married— ... ... 151 

married, inherits in default of the unmarried — ... ... 153 

unprovided, inherits to the exclusion of the provided or enriched 
— — who inherits on failure of the former according to the 
Benares, Mahrattd and Drdvida schools ... ... ...152, 153 
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barren or destitute of a aon, does not inherit according to the Smriti - 
chandrikd ... ... ... ... ... 154 

if more than one, they equally take the heritage, and can divide it 

among themselves ... ... ... ... ... 155 

surviving another—, takes also the portion inherited by the deceased... 155 
right once vested in— does not cease until her death, notwithstanding 

she become barren or a sonless widow ... ... ... 158 

cannot alienate any portion of her father's property without a legal 
necessity or for a purpose not warranted by law ... ... 157 

is Subject to all the restrictions imposed on a widow. (See widow) ...157, 158 
in Mithila and Madras has absolute power over the movable, while in 
Bombay — has such power over both the movable and immovable, 
property of her father ... ... ... ... 158 

DAUGHTER'S SON— 

succeeds, in default of a qualified daughter, to the sole, separate or 

divided property of his maternal grandfather ... ... 159 

succeeds on failure of a father according to the Viv&da-chint&mani ... 152 

if more than one, whether born of one or of several daughters, they 
take equally and per capitd ... ... ... ... 152 

DEATH— 

comprehends civil as well as physical — (See civil death) ... ... 2Q 

of the owner combined with the existence of the heir produces herit- 
able right in, and domination over, the property of the deceased . . 19, 2Q 
DEBTS— 

of the late owner — 

comprehend also whatever he had promised, whatever price ho did 
not pay after buying a thing, and whatever he had mortgaged 
for ... ... ... ... ... ... 213 

must be paid by the person receiving his heritage or property ... 239 

should bo paid by the son oven if no heritage was received by him, 
also by the grandson but without interest ... 240 — 213 

not positively payable by the great-grandson and the rest unless they 
receive the heritage ... ... ... 240—213 

incurred for immoral uses, the fines and tolls imposed on the late 
owner and the sum for which he was a surety, are not payable ... 244 

follow his assets : each heir is to pay in proportion to the property 
received by him, and in the case of an heir's not gotting or taking 
tho heritage, he is not legally bound to pay debts of the deceased... 145 
may be apportioned by the heirs with the consent of the creditor ...239, 240 
can be realized by a creditor from the assets of his debtor even 

though his heir be a minor ... ... ... ... 247 

should bo paid by tho son born after partition in proportion to the 

share received by his father in the partition with his other sons ... 247 
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of a person long absent, incapacitated by old age, by long and in- 
curable disease, or wholly involved in calamity or distress, &c., 
should be paid by his son or another who manages his property ... 248 

contracted for the family by any person connected therewith, if not 
paid by the head of the family, must be paid by his son or the 
person inheriting his property ... ... ... ... 250 

contracted by any of the co-parceners of a joint family for the sake 
of the family, must be repaid by all the surviving co-heirs ... 253 

contracted by a widow or the like for the liquidation of the debts of 


the late owner or for the performance of an act or acta indispens- 
ably necessary must be repaid by the surviving heirs ... ...152,253 


DEGRADATION (for sin)- 


causes exclusion from inheritance ... ... 

21 

DIGESTS— 


of law 

... xiv — xv Pref. 

DBA' VI DA (country or school of law) — 


defined ... 

.. xvi Pret 

law books preferably used in — ... 

... ...xix Pref. 

DUTIES— 


of an heir : see charges on the inheritance. 


of a widow 

103—112 


E 

EMIGRATING FAMILIES— 

are entitled to the benefit of the laws of the former country provided 
they have uniformly observed the customary ceremonies and re- 
ligious rites ordained by those laws ... ... ... 229 

must be presumed, until the contrary be proved, to have brought with 

them their laws and customs ... ... ... ... 229 

ENTRANCE INTO ANOTHER ORDER— 

that is, a condition other than that of grihcutha, a civil death ... 21, 22 

ESCHEAT— 

for want of all (other) heirs ... ... ... ...201,207 

EXCOMMUNICATION— 

a civil death ... ... ... ... ... 20. 21 

EXTINCTION OF WORLDLY CONCERNS— 

causes extinction of right ... ... . . ... 21,22 

F 

FATHER— 

has equal ownership with his son in the ancestral real estate ... 32 — 35 

cannot without the consent of all his sons and grandsons alienate any 
portion of the real property, ancestral or acquired, except under a 
legal necessity or for purposes warranted by law ... ... 35—42 
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uu without the consent of his sons and grandsons alienate the required 
portion of the estate under a legal necessity or for purposes sanction- 
ed by law ... ... ... ... ... 40—43 

even without the consent of his sons and grandsons, can, through affec- 
tion, make a gift of a moderate portion of the movablo property ... 40. 45 

with the consent of all his sons and grandsons can for any purpose 

alienate any portion of any property ... ... ... 37 — 39 

has absolute power over his own acquired movable property ... 

according to the Vira-mitrodoya, &c., has absolute power over the an- 
cestral movable property ... ... .. ... 6fi 

has absolute power over property which was inherited by him from a 
collateral or maternal selative, or was self-acquired ... ... 63, 67 

can alienate any description of property received in partition with 

his sons and the rest ... ... ... ... 64 

has absolute power over any property if he has no son, grandson or 

great-grandson whose father and grandfather are dead ... ... 68 

oannot alienate even the whole of his divided or own acquired pro- 
perty if he has a family whom he is bound to maintain ... 60 

inherits after the mother according to the law of the Benares and Mi- 
tliilA schools, and before the mother according to the Mahratta and 
Dr&vida schools ... ... ... ... 164. 168. 204 

FELLOW-STUDENT IN THEOLOGY— (ea-brahmachM) 

inherits on failure of a pupil ... ... ... ... 199 


FOETUS— 

effect of the existence of — ... ... ... ... 16, 17 

when born alive has the rights of a posthumous son ... ... 1C, 12 


G 

GENTILES— f gotraja.) 

who they are — ... ... ... 178 — 180, 184 — 188 

inherit according to proximity on failure of a brother’s son or 
grandson ... ... ... ... 181 — 193 

GRANDFATHER— (paternal) 

is, in respect of alienation of real property subject to the same res- 
trictions and rules as the father (see father) ... ... 45, 46 

inherits after the grandmother according to the Benares and Mithi- 

1£ schools ... ... ... ... ...182, 204 

inherits after the sister according to the Mahratta school ...169, 205 

doeB not inherit before his descendants according to the Smriti- 
chandritA ... ... ... ... ...187, 183 

GRANDMOTHER— (paternal) 

inherits after the father’s descendants and before the grandfather 

according to. the Benares and Mithili schools ... 181, 206 
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does not inherit after the father’s descendants according to the 
Sniriti-chandrikd ... ... ... ... 187, 168, 205 

is subject to the same restrictions as the widow and the rest (see 

widow, daughter and mother)... ... ... ... 157,158 

GRANDSON — (son’s sou) 

inherits in default of a son ... ... ... ... 2 D 

if fatherless, takes his father's share simultaneously with his uncle 
or uncles ... ... ... ... ... 23 

has the rights of a son (see son.) 

GRANDSONS— 

inherit per itirpei ... ... ... ... ... J* 

GREAT-GRANDFATHER— 

is, in respect of alienation of real property, subject to the same rules 

and restrictions as the father (see father) ... ... ... 4 ^ 45 

inherits after the great-grandmother ... ... ...162, 205 

does not inherit as above according to the Smriti-chandrik& ...187 , 188 
succeeds in default of the paternal grandfather and half-brother ac- 
cording to the Vyacah&ra-maytikha ... ... ...190, 205 

GREAT-GRANDMOTHER— 

inherits before the great-grandfather according to the Benares and 
MithilA schools ... ... ... ... ...182, 205 

GREAT-GRANDSON— 

inherits in default of a son and grandson ... ... ... 90 91 

if destitute of father and grandfather, inherits simultaneously with 
his uncle or grand-uncle ... ... ... 92 

GREAT LANDED ESTATES — (great zemindaree 1 ) 

if ancient, are succeeded to according to the rule or custom regula- 
ting the succession of a r&j 

H 

HALF-BROTHER— 

not reunited, succeeds in default of a whole brother 
HALF-BROTHER’S SON— 

succeeds on failure of a whole brother’s sou... 

HEIRS — 

who they are — ... ... 

order of the succession of — 

other than a sou, grandson, and the great-grandson whose father 
and grandfather are dead, have no right or power to restrain his 
(probable) predecessor from alienating at pleasure his ancestral or 
acquired estate ... ... 


229 

-172, 204 

...175,204 

204—207 

204—207 
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HERITABLE HIGH!’ — 


of the son and grandson accrues by birth, so also of the great- 
grandson whose father and grandfather died before the late 
owner .. ... ... ... ... 14, 15, 18, 19. 29 

of other hell's, accrues by their surviving at the time of the owner’s 

death ... ... ... ... ... ... 19,20 


HERITAGE— 

defined 

obstructed 

unobstructed 


8—12 

12, 13 
12. U 


I 

ILLEGITIMATE SOU — 

begotten by a Sh&dra on his female slave or on a female slave of his 
slave takes the whole or half of his estate under different cir- 
cumstances ... ... . . ... ... 65 

begotten by a Sh&dra on an uumarried Sh&drd woman with whom 

carnal connection was not incestuous is entitled to take as above... 88, 63 
begotten by a Sh&dra on a kept-woman or continuous concubine is 
also entitled to take as above ... .. . . ... gg 

begotten by a twice born man on a slave, on the slave of his slave, 
on an unmarried Sh&drA woman, or on a kept-woman or continu- 
ous concubine, does not inherit, but, if docile, is entitled to main- 
tenance ... ... • ... ... ... 80 — 90 

INCHOATE RIGHT— ... ... .. ... 1A Anuo. 

INCONTINENCE— See unchastity. 

INITIATORY CEREMONIES— 

what are they and how many in number ... ... ...230, 237 

by whom to be performed and in respect of whom — ... 233—237 


K 

KING (RdjA)— 

takes in default of all heirs the property of Kthalriyat and Voithyat 201 
takes the property of a Sh&dra who died without leaving heirs 

down to the bandhut or cognates ... ... ... 203 

M 

MAHRATTA SCHOOL (of law)— 

the law books preferentially used in — ... ... xix Pref. 

MAIIANTS — 

or other like devotees are succeeded by their virtuous pupils or 
principal chelas, subject, however, to the usage or custom of the 
particular Matha or monasteries of each sect. ... ... 221 
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not bond fide retired from tire worldly affairs are succeeded by 

tlreir sous and tire rest ... ... ... ... 222 

MAINTENANCE — 

from tire deceased’s estate or from the person taking his estate is 
receivable by the persons whom the deceased was bound to support 2~>6 
to be positively supplied from the late owner’s estate to his old 
mother, father, virtuous wife, infant son, unmarried daughter and 
sister, and to those relations who on account of defects or by the 
force of custom are excluded from inheritance ... ...257, 25s 

to be supplied to the widow daughter-in-law of the deceased in 
case of her being engrafted in his family by deceased or by his 
permission and not receiving any property from her late husband 
or any other person ... ... ... S-Vs 

not to bo supplied to the adulterous wife, widow, or any other 

female whom the late owner was otherwise bound to maimtaiu ...2G0, 261 
is to be supplied to the wife or any member of the family (who 
must be supported, but) was expelled without a good cause, or 

who for a just cause could not live in the family ... ... 261 

receivable l>y the woman who without unchaste purposes quitted 

the family house, and lived with her parents or other relations ... 2£1 

not receivable by the woman who without a just cause resided 
elsewhere though she was directed by her husband to be main- 
tained in the family house ... ... . . ... 221 

receivable by the sou begotten by a Br&fonana, Kahatriya or 
Voisht/a on a female slave or a female slave of his slave, or kept- 
mistress, out of his father’s estate .. ... ... 2CJ. 

the amount of— should be fixed in consideration of the receiver’s 
rank and position in life as well as to the extent of the estate ... 2til 
should be allowed or not allowed according to the custom, if any, 

existing in the family ... ... ... ... 262 

MISSING PEltSON— 

held to be dead nftcr 12, 15, or 2Q years, in reference to his age 

or relation, from the date of his having been missing... ... 23—25 

how to be treated upon returning after the fixed period ... 26, 22 


MITH1LA' SCHOOL (of law)— 
defined 

the books preferentially used in — 


xv Pref, Note 
xviii Pref. 


MOTH EE — 

succeeds in default of the daughter’s son — ... 

inherits in default of the father according to the Vyai-ahira- 
maytiihu, Smriti-eh a ndrtkd 
if unchaste, is not entitled to inherit — 
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is incompetent to alienate her son’s heritage without a legal neces- 
sity or without the consont of the reversionary heirs (see widow.)... 169 
has absolute right in, aud power over, the movables inherited by 
her, according to the Mithila School and the High Courts of 
Madras aud Bombay ... ... ... ... 1 Gi) 

MORTGAGE— 

is included in sale ... ... ... ... ... 40 

0 


OUT-CASTS— 

are not considered dead as to the property acquired after their de- 


gradation 

23 

OBSEQUIES — {of the late owner ) 


by whom to be performed or through whom ... 

...231,232 

ORDER OP SUCCESSION— 


to the divided property — 


according to the Beuares school 

201 

according to the Mithila school ... ... 

... 201 

according to the Dravidn school 

...187.204 

according to the Mahrattd school 

...172,204 

to the sole or separately acquired property 

... 208 

to the undivided property ... ... ... 

214 

OWNER— 


is by what means ... ... ... ... 

... I— 0 

OWNERSHIP— 


how accrues ... ... ... ... 

... 1— G 

of the father and sou in the ancestral property, the same — 

••• 32—31 

P 


PATNI— See widow 


definition of— ... ... ... 

109-112 

employed with a general import to embrace all the females 

entitled 

to inherit ... ... ... ... 

152 

PROPRIETARY RIGHT— 


how produced ... ... ... 

... 3-6 

PUPIL —fthithya.) 

* 

inherits ou failure of the spiritual preceptor 

1PR 

if virtuous, succeeds to the property of an ascetic 

212 

POWER— 


of a father — 


over ancestral and self-acquired real property ... 

... 35-37 
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for an allowable cause or under a legal necessity ... ... 40 — 43 

over his own acquired or ancestral movable property... ... 66, 65 

over the property which is not ancestral, but is otherwise acquir- 
ed by him, or which is divided with his sons and the rest ... 57, 64 
of a son or grandson over the ancestral real property in the hands 

of his father or grandfather... ... ... 47, 48, 57 

of a widow or female over the property inherited by her — 122, 157, IG2 
for an allowable cause or under a legal necessity ... 142 — 143 

of a reversioner, over the property inherited by a female ...144, 145 

R 

RA'J — 

succession to — is regulated by custom prevalent from time imme- 
morial ... ... ... ... ... 22Q 

RA'J A' — (see King.) 

RESIGNATION — (of the worldly concerns.) 

operates as civil death ... . ... ... 21, 22, 143 

REAL PROPERTY— 

includes crorody and slaves as well as lands... ... ... 2S 

RE-APPEARANUE— 
of a mining person — 

times fixed for — ... ... ... ... ... 23 — 25 

effect of — ... ... ... ... ... 24,25 

REMARKS— 

respecting alienation by a father of his own acquired real property... go 
on the orders of succession given by the European writers ... 208—213 
REVERSIONERS OR REVERSIONARY HEIRS— 

inherit after the succession of a female heir ... .„ 124 

who of the— inherit in preference to others... ... ... 124 

who of the — have a right to restrain the female successor from 
alienating the inherited property without a legal necessity, or 
for purposes not warranted by law, aud to have such alienation, if 
made, set aside ... ... ... ... 144 

the consent of which of* the — is necessary for the validity of an 
illegal alienation by a female of her inherited property ... 143 

s 

SALE- 

by a father — 

of ancestral or self-acquired real property cannot be made with- 
out the consent of his sous and grandsons except under a legal 
necessity or for purposes warranted by law ... ... 35 — 13 
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w ithout tlie 'consent of all the sous and grandsons only so much of 
the above property can be alienated as may be necessary for the 
purpose warranted by law ... ... ... ... 40—43 

with the consent of all the sons aud grandson* — may be made of 
any portion of the above description of property ... . . 37 — 39 

the Bhare received by — in partition with his sous may be validly 

alienated by him... ... ... ... SA 

ly a coparcener — 

of the undivided property cannot be made without the consent of 

the other parcener or joint-owner even to the extent of the alie- 
nor’s own share ... ... ... ... ... 12 

may be made of the required portion of the undivided property 
under a legal necessity or for a purpose sanctioned by law even 
without the consent of the other co-owner or co-owners 40 — 43, 76, 76 
may be made of any portion of the above property with the con- 
sent of the other co-owner or co-owners ... ... 38,39 

according to the nigh Court of Madras— valid to the extent of 
the alienor’s own share, whilst according to the High Court of 
Bombay only the sale or mortgage of it is valid, but not gift ... 77 

of the divided share of each parcener is valid ... ... 73 

SELF-ACQUIRED REAL PROPERTY— 

cannot bo alienated by a father or grandfather without the consent 
of his son or grandson except under a legal necessity or for 
purposes sanctioned by law ... • ... ... 35, 38, 66 

according to the late decisions, however, can be alienated without 


any restriction 

... 50—53 

SLAVES— 

described to be fifteen kinds of — 

38 

SAPINDAS— 

definition of — ••• — ••• ••• 

inherit according to tho proximity of degree 

184, 190—195 
190 

SAMA'NODAKAS— 

defined ••• ••• **• ••• ™.184 i 103 

inherit on failure of tapindat according to the proximity of degree... 1M 

SISTER— 

inherits after the paternal grandmother according to 
Bombay • ••• 

the law of 

... 132 


SON— 

inherits first of all ... 

has a right to prohibit and power to restrain his father from mak- 
ing au nlienation of hereditary real property without n legal 
necessity or for purposes not warranted by law ... ... 42 
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has also a right to sue to set aside any illegal alienation by his 
father of the hereditary property ... ... ... 48, 49 

(See Partition.) 

SONS— 

of the same description inherit in equal shares ... ... 54 

illegitimate, see illegitimate sou 
SON’S SON— 

inherits in default of the son ... ... ... ... 00. 91 

whose father is dead, inherits simultaneously with his uncle, if any... 22 
has a right or power to prohibit and restrain his grandfather from 
making any illegal alienation of the hereditary property, and also 
aright to sue to set aside such alienation, if made ... ... 47 — 49 

SONS’ SONS- 

whose fathers are dead inherit per etirpet and not per capitd ... 92 — 97 
(See great-grandsons.) 

SPIRITUAL PRECEPTOR (A' chary a)— 
inherits ou failure of cognate kindred 
STEP- 11 OTHER — 

does not inherit from her step-son ... ... 

STUDENT IN THEOLOGY (Brahmachdrt)— 

noukthika or perpetual, is succeeded by his spiritual preceptor 
upa-htrvdna or temporal, is succeeded by his father and the rest ... 
SUPREMACY OR DOMINION— 

of a father over the joint family property ... 
of the eldest son or of another best qualified 

SUSPICION OF INCONTINENCE— 

causes forfeiture of right to inheritance, but not to maintenance ... 

u 

UNCHASTE— 

not entitled to inherit ... 

suspected to be— is not also entitled to inherit, but to have main- 
tenance ... ... 

UNCHASTITY— 

causes exclusion from inheritance ... 

USAGE — See Custom. 
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VOLUNTARY ABANDONMENT— 
effect of— 
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WASTJE — 

by a female defined ... ... ... ... 133, 134 

of the inherited property, by a widow or female, prohibited ... 132 — 134 

when made by a widow or a female to the injury of the reversionary 
heir, and the property is iu danger, the court of justice may adopt 
such measures whereby the estate may be secured for the ultimate 
heirs, provided those measures do not affect the widow’s or 
female’s rights as the then heir entitled to enjoy the income ... 143 


WIDOW— 

if a paint (q. r.), chaste, and capable of performing Shrdddhas and 
other religious acts, inherits from her husband in the case of his 
dying without a sou, grandson and great-grandson (iu the male 
line) aud separated from his co-parceucrs and not subsequently 
re-united with them ... ... ... 100 — 108 

if married in the dshura form (that is by being bought) does not in- 
herit according to the Smriti-chandriku, but inherits according 
to Yira-mitroduya iu the event of there existing no widow married 
iu oue of the approved forms of marriage ... 1 10, 1 1 1 

not being the mother of a daughter, inherits, according to the 
Srnriti-chandrUd only the movable property ... ... Lid 

being entitled to inherit not the undivided but the divided sharo 
or the sole property of her husband — inherits also such property 
as was separately acquired or held by him or was vested iu 
him, though the enjoyment thereof was postponed till after a 
coutiugeucy ... ... ... ... ... Hjj 

as heir to her husbaud — inherits only such property as belonged to, 
or was vested iu, him, err as he was entitled to, though not pos- 
sessed of, and not such property as would have devolved on him 
had he out-lived its owner ... ... ... ... ]jj} 

if unchaste,— is entitled neither to inheritance nor to maintenance ... lie 

if suspected of incontinence, — is not entitled to inheritance, but to 
maintenance only ... ... ... ... ... 

if more than one, they inherit equally and simultaneously, and may 
divide the estate among themselves ... ... ...119,120 

(See 2 Iml. L. It. Cal. pp. 270, 271.) 

upon the death of one— the surviving— takes also the portion held 

by the deceased ... ... ... ... ... 1 P.o 

if unable to stay in her husband's family for cruelty or any other just 
cause— may betake herself to the family of her father and the rest, 
provided her change of residence be uot fur unchaste purposes ... igj 

generally — is entitled to enjoy the estate of her husband, and is in- 
competent to alienate it. ... ... ... ... 122 
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way make any disposition of her inherited movable property accord- 
ing to the law of the Mithili school, and also'nccording to the 
High Conrts of Madras and Bombry ... ... ... 128 

according to the Benares school, — caunot dispose of the movable as 
well ns the immovable estate inherited by her, except under a 
legal necessity or for purposes warranted by law. ... ... 126 

cannot dispose of at pleasure also that property of her husband 
which she had recovered by litigation and also the accumulated 
savings of the inoome of the inherited property and the property 
acquired with such iucome ... ... ... ...131, 132 

cannot dispose of any portion of the inherited property for the pay- 
ment of her personal debts, or for any religious act ^which could 
be performed with the income of the property ... * ... 139 

cannot dispose of her inherited property if the reversioners supply 
or agree to supply to her the expenses for her subnistence and 
performance of the necessary acts ... ... ... 139 

not being a brihmani, cannot, even in the event of there being no 
roversionary heir, dispose of her inherited property, without the 
cousent of the ruling power, for purposes not warranted by law ... J40 

can dispose of her inherited property for any purpose with the 
consent of those reversionary heirs who are likely to be interested 
in disputing it ... ... ... ... ...139. 143 

is competent, even without the consent of the reversioners, to 
alienate her inherited property for secular purposes legally neces- 
sary, as well os for religious purposes warranted by the thdatrj, 132 — 138 

can nevertheless alienate only so much of the property as may be 
required for the performance of necessary acts religious or se- 
cular, but for the performance of an optional act of religion — can 
dispose of only a small portion of the property ... ...138, 139 

being unable to hold and manage, or for any other good cause — may 
surrender or make over the property to the then next reversionary 
heir, or, with his consent, to the heir next after him ... ... M3 

resigning the worldly concerns, or voluntarily abandoning the 
estate inherited by her, it desceuds at ouce to the then next 
reversiouary heir ... ... ... ... ...143, 144 

if without the consent of the reversionary heirs,— alienate her in- 
herited property for purposes not warranted by law, the alienation 
so made is illegal and may be invalidated by the reversionary heir U4 
alienation by— being set aside, the property should revert to her, 
if she have not already committed any act involving forfeiture 
of her right of iuheritauce ... ... ... ... M4 
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if waste is made by— to the injury of the reversionary heirs and the 
property is in danger, the Dispensers of Justice may adopt such 
measures whereby the estate may be secured to the ultimate heirs 
alienation or transfer by— whether for an allowable cause or other- 
wise, should, according to the modern Judges of British India, 
remain intact until her death, the reversionary heir may, however, 
institute a suit even during the life-time of the widow to declare 
that the conveyance was executed for causes not allowable, and 
is, therefore, not binding beyond her life ; and also for reme- 
dy against the grantee to prevent waste or destruction of the 
property... ... ... ... ... ... 


Y 

YATl — See Ascetic. 

, , . Z 

ZAMINDAUI — 

ancient and great is succeeded to by custom... 
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A'CHA'RYA (spiritual teacher) — 
is an heir, not a guru 


Paqe. 

539 


ACTS— 

of a Government officer when bind the Government ... ... 2 fl 0 

ADOPTED SON— 

haa all the rights and privileges of a son born ... ... 16 — 19 

is vested with property immediately after his adoption ... 13 

has equally a vested right in that property which was purchased 
with the income of the ancestral estates before his adoption ns he 
has iu auy other immovable property which the father had it in 
his power to alienate, but which he did not alienate ... 18 

is equally entitled with his father as well to the profits of ances- 
tral property as to the property itself from the moment of his 
adoption ... ... ... ... ... 18 


ADOPTION— 

is tantamount to the birth of a son to the adopter (See adoption) ... 18 

ALIENATION — (by gift, tale or otherwise.) 
by a father — 

of immovable nncestrnt property without the consent of his sons 
except under a legal necessity or for purposes warranted by law 
illegal ... ... 6, 52—59, 116, 118, 133, 135, 136, 138, 160 


121 , 122 


68 


of self-acquired immovable property, to the prejudice of his sons 
except under a legal necessity or for purposes warranted by law 
prohibited ... ... ... ... 93, 94, IIP, 

without the consent of his son of such aucestral immovable pro 
perty as is by custom impartible and descends to his eldest eon 
is void, unless it is justified by family necessity 
made after the birth of a son without the consent of the sou 
unless for a purpose justified by the Hiudfi law as a lega 
necessity, will uot bind the sou 
of immovable aucestral property without the couseut of his son 
and grandson, is invalid, and can be stayed or set aside by 
them, but by no one else ... 6, 101, 102, 104, 105, M>7, 108, 123, L24 


19 
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may be questioned by a son, but it will Lave to be seen whether 

the was made for purposes which justify it ... ... Ifi 

made with the conseut of his son cannot be questioned by the 
grandson ... ... ... ... ... 129 

of the required portion of the inherited property made under a 
legal necessity or for purposes warranted by luw, valid, even 
without the consent of his son ... ... 61 — 83, 105, 1S3 

to justify— of ancestral property, a legal necessity for the eale 
must be strictly proved to have existed ... ... £9 

of the ancestral property reasonably made for the purpose of dis- 
charging a debt of his which does not fall within the exception 
is one of those spoken of and authorized as “ unavoidable" by 
the mitdkehard , Chap I, Sect i, § 28, 29 ... ... 176 

without the consent of his son, of property self-acquired, or re- 
ceived in partition with his son, or inherited from a collateral or 
maternal relation, valid, and cauuot be stayed or set aside by 
the son and the rest • ... 83, 90, 92, 95 — 97, 110, 118, 121 

of movable property, whether ancestral or acquired, is valid for 

any purpose without the couseut of his son ... 121, 122 

of the whole aucestral or self-acquired movable property in favor 

of one sou to the exclusion of his other son or sons, invalid 44, 111T, 626 

consented to or ratified by all his sons and grandsons, legal 
nud valid ... ... ... 44, 49—56, 86, 103, 105, 113 

destitute of male issue, of his sole, separate or divided proj>erty 
is valid (See father) ... ... ... 107—110, l£i, 119 

by a member of an undivided family — 

without the consent of his co-sharer, invalid, even to the extent of 
the alienor’s own share, unless made under a legal necessity or 
for purposes warranted by law 35, 122, 123, 133, 135, 136, 138, 

147, 149-161, 181, 1M 

without the consent of his co-sharers, of the share of the family 
property to which, if partition took place, he (the alienor) would 
be individually entitled, allowable according to the law as 
administered in Madras and Bombay ... 139—147, 162, 189 — 192 

of any portion with the consent of the co-sharers, valid ... 135 

without the couseut of his co-sharers of the required portion of 
the joint estate under a legal necessity or for purposes warrant* 
cd by law, is valid and binding upon them 105, 136 — 138, 283, 

... ... ... ... ... 285—287, 194 

by a mau destitute of male issue of his sole, divided, self acquired, 
or separate property valid for any purpose, provided it doe* 
not affect the maintenance of his family whom he was bound 
to support ... ... ... ... 179, 191 — 194, 123 
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by a widow or a female of her inherited property — (See widow) 
generally prohibited 240, 260 -268 ; 277—292, 404, 407, 410. 411, 416— 

418, 424, 427, 435, 462 — 172 

allowed under a legal necessity or for purposes warranted by 
law or with the consent of those reversionary heirs who are 
interested in disputing — 260, 267, 278, 288, 292—294, 340, 

307—330, 383, 407, 408, 410, 411 
by way of snrrender to the reversionary heir, allowed ... 295 — 306 

without a legal necessity, or an allowable cause, and not consent- 
ed to, or ratified, by the reversionary heir, invalid ... 278, 288, 332, 
340, 352-357, 372, 373, 385—388, 407, 416, 424 

ANCESTRAL PROPERTY— (See alienation) 

defined ... ... „. ... ... 18, 112, 134, 135 

which descends to a father under the mit&k$har& law is not exempt- 
ed from liability because a sou is born to him, unless the debt is 
illegal or has been contracted for an immoral purpose, in which 
case, the sou may not be under any pious obligation to pay it 72,146 
cannot be alienated by a father without the consent of his son ex- 
cept under a legal necessity or purposes warranted by law . . 6, 52 — 59, 

81, 118, 133, 135, 136, 138, 160, 189, 190 

APOSTACY — (from Hindi) faith) 

causes the property acquired (by the apostate) before the conversion 
to devolve on the Uindh heirs, and that subsequently acquired 
to devolve according to the law of the new faith ... ... 4£> 

ASCETIC — (see Mohant and Tati). 

a mere life-tenant cannot alter the succession to an endowment by 
an act of his own in connection with the status under which he 
acquired the, trust ... ... ... ... ... 556 

B 

BANDHUS— (See cognates.) 

BROTHER— 

takes the undivided estate of his deceased brother in default of his 
father, aud to the exclusion of his widow, daughter, daughter’s 
sou, aud mother ... ... ... ... ... 473 

of the whole blood excludes a half-brother ... .. 474 

of the half-blood inherits the undivided share of his deceased 
half-brother to the exclusion of the deceased's widow aud the rest 474 
inherits the divided share of his deceased half-brother in default of 

his widow and to the exclusion of his uterine brother’s boh ... 474 

if an illegitimate son of a Shudra, inherits from his brother of the 
sarno description ... ... ... ... ... 423 
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BROTHER'S SON— 

has no right whatever iu the ancestral property of his uncle until 
after the death of the latter ... ... ... 107 — 109 

has no right to sue to set aside the alienation by bis uncle of his 
divided ancestral properly ... .„ ... 107 — 109 

inherits the undivided property of his uncle to the exclusion of his 

widow and the rest .. ... ... 474, 475 

represents his father in the undivided estate and equally with his 
surviving uncle inherits the share of a deceased uncle 35, 635—047 

BROTHER’S GRANDSON— 

succeeds in default of all (the above) heirs ... ... ... 475 

BROTHER'S DAUGHTER’S SON— 

succeeds as an heir, under the Mit&ksharA, in the absence of nearer 
heirs ... ... ... .„ ... ... £22 

BOIRA'GX' — (See Uohant) 

is not necessarily such a religious devotee that his goods are inherited 
by his pupil iu the eveut of intestacy ... ... ... £32 

0 

CAUSE OF ACTION— 

to the sou accrues when possession is taken by the purchaser from 
his father. A new cause of action does not accrue upon the sub- 
sequent birth of a younger brother, either to the elder brother 
alone or to him and to his brother joiutly ... ... 6 

CHARGES ON THE INHERITANCE— 

are Obsequies of the late proprietor, Initiation of his children. Pay- 
meut of his debts, aud Maintenances of those persons whom he 
was bound to support ... 307, 311, 316, 484, 534, 688—626 

CHELA'— 

is the heir of a deceased Mahant, aud, as such, is entitled to a 

certificate ... ... ... ... ... 656 

COGNATES— 

how mauy classes or descriptions of ... ... 625, 626 

inherit in default of Saminodakat or kindred connected by a liba- 
tion of water ... ... ... ... ... £03 

list of — givon in article 1, Section 6, chapter ii of the il it&hhar& is 
not exhaustive, bat simply illustrative of the position that there 
are three classes of bandhut, and, as such, entitled to inherit in pre- 
ference to the King, who cannot take to the prejudice of a mater- 
nal uncle aud maternal great-uncle ... ... ... £22 

in the absence of nearer relatives, a man (as a coguate) may be 
heir to his mother’s brother os regards property subject to the 
Mitik$harS, ... ... ... ._ ... £05 
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father's sister’s son is not entitled na u to the inheritance so 

loDg ns there is a gotraja or gentiio which term iucludes all those 
descended from the anmo primitive Btock as far as the fourteenth 
generation ... ... ... ... ... 621 

CONSENT — (See alienation) 

may be express or implied ... ... ... ... 80, 190 

of all the sons is necessary to the validity of an alienation by a 
father of the immovable ancestral property without a legal neces- 
sity or an allowable cause ... 63, 69, 103. 105, 122, 136, 173, 190 

of all the co-sharers is necessrry to the validity of alienation of any 
portion of joint property made without a legal necessity or an al- 
lowable cause ... ... ... 122. 138, 136, 173. 190, lfll 

is not necessary to the validity of nn alienation by a man destitute 
of male issue, of his sole, divided or separate property ... 107 — 110, 123 
of such roversioners ns are likely to be interested in disputing, is 
necessary to the alienation by a widow or a fomalo of her inheri- 
ted property without a legal necessity or an allowable cause (See 
widow) ... ... ... ... ... ... 288 — 294 

given at the very time, or afterwards, renders the alienation valid 86, 103, 302 

CONCEPTION— 

is not the cause of proprietary right : a child in the womb takes no 
estate. In cases where, when the succession opens out, a female 
of the family has conceived, the inheritance remains in abeyance 
until the result of the conception is ascertained. If it should be 
Btill-born, the estate goes not to his heir, but to the heir of the 
last owner ... ... ... ... ... 16, lfi 

CO-PARCENER - 

defined .. ... ... ... ... 481 

, rights of— ... ... ... ... 38, 149. 481—485 

inherits tho undivided property of his undivided parcener to the ex- 
clusion of his female heirs and daughter’s son ... 244, 443, 481 — 486 
CO-PARCENERSHIP or CO-PARCENERY— 

exists betweeu the different members of an undivided family, and 

survivorship follows upon it ... 36, 149. 232, 244, 443, 481, G35 — 647 

COUSIN — 

in the second degree excludes a third ... ... 475. 481—485 

CUSTOM or USAGE— 

ancient, invariable and established by clear and positive proof, over- 
rides tho usual law of iuheritauce ... ... 660 — 573 

which has not been judicially recognised, cannot prevail against the 

distinct authority ... ... ... .. ... a ng 

nuei that a may have the force of law, it must be shown to 

have existed from time immemorial ... ... ... &M 
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if an estate has not invariably devolved entire on’ the chief heir, 
but baa been occasionally held by several heirs conjointly, the plea 
of family — in bar of a partition cannot be maintained ... 561 

particular — or k ul&chdr must be proved in every case in which de- 
parture from the ordinary law of succession and inheritance is 
relied on ... ... ... ... ... 562 

ancient zemindarees are by — indivisible ... .. ... 562 

of impartibility must be strictly proved in order to control the 
operation of the ordinary Hindd law of succession. The fact that 
an estate has not been partitioned for six or seven generations, 
does not deprive the members of the family to which it jointly 
belongs of their right of partition ... ... ... 570 

on the suit of two sons of the original grantee to participate with 
their nephew, judgment was given against them, the zemindaree 
being oue of those estates not liable to division, recognised in 
Regulation XI of 1793. Provision was made in that regulation 
for the future abolition of the custom, and it was enacted that 
after the 1st of June 1874, such estates should descend according 
to the Muhammedan and Hindu laws of inheritance... ...562, 563 

the rdj or zemindaree of Ramnugur being au ancestral impartible 
estate, and the family an undivided family governed by the J/t- 
tdhhard, the plaintiff as eldest male heir was entitled to the 
dignity and estates of the family in preference to the mother of 
the late infant Rdj& and widow of his father the last actual Itaji 483, 563 
according to the — prevalent in certain mountainous estates of Tip- 
pers, the ordinary rules of inheritance do not prevail, and the 
individual of the family designated “ Jobraj” (Juba rdj) and failing 
him, the individual called Burra Thakoor (bard-thdkur) succeeds 
to the estate and title of Rdj& ... ... ... 522 

where a custom is proved to exist it supersedes the general law, but 
the general law still regulates all beyond the custom ... ... 573 

of succession of the eldest son by right of primogeniture upheld 
or allowed to prevail ... ... ... 573, 574 — 576 

where by — of the country or family of the parties claiming certain 
prerogatives and property, it was customary that such should 
vest in the senior male of a particular branch of the family, held 
that a testamentary disposition in favor of any other member was 
void and of no effect ... ... ... ... 577 

by the — of a Hindd family no distinction being made between the 
issue of a Sugyi marriage and Lyahi marriage, held that the issue 
of a Sugyi wife first married was entitled to inherit the property 
of the grand-father in priority to the issue of the son of a sub- 
sequent Lyahi wife ... ... ... ... 578 
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among the Jnmboo Brahmins, if a man die leaving a daughter 
and no male issue, the daughter aud her daughter would inherit 
the property even where undivided, and not cousins or collateral 
relations, who could only succeed on failure of all other heirs ; 
as it is the — of the caste for womeu to succeed, whether the 
family be divided or undivided ... ... ... 67s 

property-might by — be divided according to the number of wives 
without any reference to the number of the sous they bore had 
such — been proved to have existed in the family ... ... 573 

where by the established — of any country or province the right of 
succession may be preserved to illegitimate children as well as to 
those born in wedlock or adopted, such — is to be adhered to ... 678 

CREDITOR— (See debt) 

is bound to enquire beforehand and show for what purpose the 
loan was contracted ... ... ... ... C28 

is not bound to Bee the application of the money, if he lent it after 
reasonable enquiry and bond fide believing that it will be properly 
expended (See mortgagee) ... ... ... ... 633 

CROWN (Rdji)- 

has the same power of protecting its interest as an heir by impeach- 
ing any injurious alienation by the widow where for want of 
heirs, the property, so far as it has not been lawfully disposed of 
by her, passes to the — ... ... ... ... 2G0 

on the death of a Brahmin (whether sacerdotal or not) without heir, 
the Sovereign power in British India is entitled to take his estate 
by escheat subject, however, to the trusts aud charges previously 
affecting the estate... ... ... ... ... 631 

D 

DAUGHTER — (See widow.) 

succeeds on failure of widows where the property is divided or se- 
parate ... ... ... 412, 413, 443, 446, 4R-1 

unmarried, takes the whole inheritance in preference to others ...416. 445 
inarrried but unendowed, inherits to the exclusion of the — en- 
dowed ... ... ... ... ... ...415,416 

unchaste, is excluded from inheritance ... ... ... 442 

has no power to alienate ancestral property, except for an allowable 
cause, to the detriment of the other heirs of her father ...424 — 427 

in Bombay, — takes absolutely the property of her father, both mov- 
able and immovable, which, on her death, descends, a3 strUihan, to 
her own heirs, and not to those of her father ... ...420, 45ft 

if more than one, they take equally, aud npon the death of any of 
them, the others, who survive her, take as heirs to their father 
the portion held by the deceased ... 427, 433 — 442, 444, 448 
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DAUGHTER’S SON— 

iuhorits the estate of his grandfather in default of his daughter 
where the family is separate or the property is divided, or separ- 
ately acquired or possessed of ... ... 446 — 460, 464 

if more than one, they equally take per capild ... ... 44& 

canuot claim where his mother or any other qualified daughter of 

his maternal grandfather is living ... ... ...448, 459 

DEBT— 

contracted by a father — 

cannot be made a charge on the son’s interest in the ancestral 
property unless the purpose for which it was contracted justi- 
fied him in so doing ... ... ... ... £28 

if not illegal, or contracted for' an immoral purpose, is payable 

from the ancestral property though a sou is born ... 72, 176, £14 

if contracted for a purpose > immoral or otherwise illegal, the 
sou may not be under any obligation to pay it ... 72, 176, 626, 627, 632 
if not paid by the debtor must be paid by his heir and successor 

whether a widow or any other person ... ... 311 — 318 

it is a moral obligation to pay a contracted by the father 

for his separate account. But one contracted by him for the 
common concern binds his son, and those who were not pre- 
viously separated by a partition of effects and debts ... 72, 624 

to exonerate himself from payment of — the son must decline the 
succession to the patrimony. And the insolvent estate being 
thus abandoned to the creditors, is taken by them alone, and 
no one renders himself liable for debts without assets ... £24 

heirs are liable for the — of their predecessor to the extent of the 
property which .they have inherited ... ... 618, 620. 622 

n man’s property is liable for his — and property desoends to an 
heir burthened with the debts of the ancestor ... ... 615 

there is nothing in the Hiudti law to show that the property of 
a deceased person is so hypothecated for his — as to prevent his 
heir from disposing of it to a third party, who has purchased 
it in good faith aud for valuable consideration. The creditor 
may hold the heir personally liable for the debt, but he can- 
not follow the property ... ... ... ... £H 

incurred in conducting the thr&dh of a father, must be paid by a 
son, whether lie is of nge, or a minor, or a posthumous son ... 614 

of an ascetic follows his assets in the hands of his representatives 621 

of a missing person must be paid by thoso in possession of his 
estate without waiting twelve years for his re-appearance ... 623 

contracted by a widow for necessary or spiritual purposes must 

be paid by her husband’s heirs ... .. 40S 
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contracted by a sou for the family support, conduct of religious 
observances which were iucumbeut ou the family, or promised 
by the father, must be liquidated by the father ... 023 

a minor cauuot be called upon to pay the — of his grandfather 

until he have attained the age of sixteen ... 625 

a woman is not in general liable for the— of her husband. But 
if she, or auy other person, possess assets of the dobtor, his 
— must be discharged out of such funds ; and this whether 
enough remain or not for her maintenance ... ... Oil 

takes precedence of the widow’s claim for maintenance ... 657 


DECLARATION OF RIGHT— 


by whom may be obtaiued and under what circumstances .. 54, 104, 160, 

343,368, 369, 371, 385, Sfil 


DISPOSITION — See Alienation. 


E 

EMIGRATING FAMILIES— 

settling in foreign countries shall not be deprived of the benefit of 
the laws of their former countries provided they adhered to their 
customs, usages nud religious ceremonies ... 581 — 588 

must be presumed, until the contrary be proved, to have brought 
with them their laws and customs ... ... 587 

ESCHEAT— ... ... ... ... ...477, 534 


F 

FATHER- 

cannot without the consent of all his sons alienate any part of the 

ancestral property except for a sufficient cause ... 6 , 44 — 60, 105, 116, 117. 

122, 173 

canuot give away the whole or almost the whole of ancestral proper- 
ty, movable or immovable, to one sou to the exclusion of his 
other son or sons ... ... ... ... 44, 117, 626 

has no power to settle ancestral property by conveyance in his life- 
time, or by a will to take effect after his death, without the con- 
sent of all his sous living at the time, and another son afterwards 
born, no subsequent a 3 seut of the former would be binding ou 
the latter ... ... ... .. ... 53 

uuder the law of Mithild as well as of the Mitdkshari— is only joiut 
owner with his sous of the ancestral estate, and can only exercise 
the power of alienation iu the case of a minor son existing at the 
time uuder circumstances of legal necessity ... ... (53 

may give a small part of the aucestral estate for a pious purpose 
without the conseut of sous ... ... ... ... 53 
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can without the conseut of hie eons alienate the required portion 
of any property under a necessity or for purposes warranted by law 6, 51, 
50, Cl — G3, 72, 81, 79, 93, 94, 105, 118, 122, 136—138, 176, 181—186 
may mortgage for payment of Government revenue, if necessary, 
and transfer by mortgage to clear off old debts and pay for a mar- 
riage ... ... ... ... ... ... Cl, C2 

cannot alienate immovable property whether ancestral or acquired 
to the prejudice of his sous except uuder urgent necessity 93, 94, 121, 122 
cau alienate any portion of any property with the consent of all his 
sons ... ... ... 49,-56, 86, 103, 116—116. 173 

can without tho consent of his sons alienate property acquired by 
himself, inherited from a collateral or maternal relation, or received 
in partition with his sons (See alienations) ... 90—93, 95, 9Z 

is not justified in charging his sou’s interest in the ancestral immov- 
able property for a loan not proved to have been contracted for 
a purposo warranted by law ., ... ... 623 

inherits in right of his sou ... ... ... ... 472 

FATHER’S SISTER’S S0N-( See cognates.) 

G 


GHATWALI TENURE- 


is succeeded to by custom or usage 
is indivisible ... 

GIIATWALS — 
duties of — 

succeed by custom or usago ... 


574—576 


576 


577 
574— 5*7 


GIFT — (See alienation) 

by a co-parcener of bis share in the undivided estate is invalid even 
in Madras and Bombay ... ... ... 146 — 149 

through affection may be made of movable property to any relation 93 
of a man’s own acquisition is valid though made on his death-bed 95 — 97, 116 
by a father of his entire property is legal though he may have 
another daughter and brother’s son. The other daughter, if 
unmarried, is entitled to her nuptial expenses ... ... 119 


GOSSAIN— (See Mohun!.) 


GENTILES (r/otraja ) — 

definition or description of — ... ... ... ...494,495 

must be exhausted before cognates can succeed ... ... 493 
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claimants (as — ) to the inheritance as far as the seventh anil even 
the fourteenth in descent in the male line from a common 
ancestor aro preferable to tho cousiu by the mother’s side of the 
deceased proprietor ... ... ... ... 42S 

the claim of the paternal kindred who are sapindaa (which relation 
includes tho descendants of the paternal ancestor in the sixth 
degree) are preferable to those of maternal cognates ... ... 42S 

the great-great-great-grandson of the great-great-great-grandfathcr 
of the deceased is entitled to succession as ono of the — ... 423 

a male descendant in the tifth degree from the great-grandfather of 
the prcepositus succeeds (as a — ) to the exclusion of the sister’s sou 42.5 
descendants in the paternal line in the sixth degree are (as— ) pre- 
ferable to one claiming as the cousin on the mother’s side ... 422 

great-graudsous of the paternal uncle of a deceased Hindfi were 
(as—) held to be entitled to his immovable property to tho 
exclusion of his great nephews by the mother’s side ... ... 422 

sons of the great-grandfather of the deceased held to be entitled in 

preference to the widow of his elder brother, sisters and their sons % 497 

a brother’s grandson (as one of — ) may be an heir ... ... 423 

Sect. 5 chapter ii of tho Mit&hhari was not intended to be an 
exhaustive enumeration of the — ( gotrajas ), but ouly a statement 
of the order in which they would inherit, aud does not, therefore, 
limit the inheritance to tho grandsons of the grandsons of the 
paternal great-grandfather ... ... ... ... 423 

in Bombay tho wives of got raja sapindas and Sam&nodatas have 
rights of iuheritanco co-extcusive with those of their husbands, 
immediately after whom they succeed ... ... ... 655 

GRANDMOTHER— 

has no pre-existing right except a right to maintenance ... 1, 605 

See Maintenance and Partition 
GRANDSON (son’s son) — 

if fatherless, inherits equally and simultaneously with his paternal 

uncle (if any) ... ... ... ... 195, -217, 222 

if more than one, the grandsons take per ttirpes ... ... 223 

in tho ancestral property has the samo right aud power as a son has 
(See son) ... ... ... ...6, 107, 111.219, 477 

of a paternal uncle is excluded by a brother’s son (See gentiles) ... 423 

grandson of the great-grandfather of the grandfather of the de- 
ceased inherits in preference to his father’s sister’s son ... 423 

GRE AT-G RANDSON— 

if without a father and graudfather, inherits simultaneously with 

the late owner’s son and grandson (if any) ... 219, 223, 517 

if more than one, the great-grandsons take per itirpea ... ... 223 

is included among near heirs ... ... ... ... 501 
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U REAT-G REAT-GRE AT-GRAN DSON— 

of the great-great-great-graudfather of the deceased is entitled to 

succession as one of the gentiles (See gentiles) ... ... 493 

H-L 

HEIRS— 

of a founder have common right to the use of a building relinquish- 
ed for a place of worship, uot so the heirs of a purohit of the 
founder ... ... ... ... ... ... &£& 

ILLEGITIMATE SON— 

of a Sh&dra — 

by a female slavo will inherit (the whole estate) if thero be no 
other heirs down to the daughter’s son, aud half, if there be 
such heir ... ... ... ... 199, 220. 224, 648, 1L19 

by a kept-woman or continuous concubiue are on the same level * 
as to inheritance as the issue by a female slave ... 212, 226, 649 

if offspring of an incestuous intercourse does not inherit ... 214 

by a S/i&Jra woman, to inherit property of bis father or a share in 

it, the woman should be an unmarried one "... ... G49 

of a mau of one of the regenerate tribes is not entitled to the in- 
heritance, but to maintenance out of his deceased father’s estate 199, 213, 

221, 225, 646, 643 

inherits from a brother of the same description ... ... 473 

of any caste may inherit if there be such custom ... ...578, 649 

INCHOATE RIGHT— 

accrues to a sou from the time of his birth, iu the property in posses- 
sion of his father ... ... ... ... ... till 

INHERITANCE— 

cannot remain in abeyance for an unbegotten heir (such not being 
a posthumous son.) The succession must vest iu the heir existing 
at the time of the death of the person whose inheritance desceuds 16 
JAINS— 

are governed by the Hindu law of inheritance applicable in that 
part of the country in which the property is situate ... ...232, 435 

KIIATTRI OR KSHATTRT — 

such class held uot have lost caste, and suuk into the Shtidra class... 199 
LIMITATION— 

in a suit to set aside an alienation by the father — runs from the 
date of alieuatiou or of possession uuder it, unless the sou was 
under a legal disability owing to minority at the time of the 
alienation ... ... ... ... ... 49 

M 

MAINTENANCE— 

females are ouly entitled to — iu the case of the property being the 
joint property of an undivided family ... 31, 43, 231, 482 — 1*5 
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of a widow where she does not inherit is a charge upon the family 
estate in whosesoever hands the estate may fall ... ...596, 599 

the heir who takes and becomes possessed of the estate of the 
deceased must be held to continue to be primarily responsible 
both in person and property for the — of the widow, even though 
he should have fraudulently transferred that estate, or otherwise 
have improperly wasted it ... ... ... ... 599 

a widow is not bound to reside in her deceased husband’s family- 

house ; and she does not forfeit her right to out of her 

husband's estate by going to reside elsewhere unless she leaves 
her husband’s house for the purpose of unchastity, or any other 
improper purposo ... ... ... ... 589, 599, fiOO 

separation from her husband’s family does not deprive a Iliuild 
widow of her right to claim— from them, if she happen to be in 
needy circumstances ... ... ... ... 600 

mere unkindness short of cruolty would not bo sufficient justifica- 
tion for a wife in leaving her husband’s house ... ... ggg 

an expelled wife is not entitled to have a share, but— out of her 
husband’s property .. ... ... ... ... gg 

there is no provision for alimony in the Hindi! law, but only for — ... 608 

son’s widow has no legal claim upon the father (of her husband) 
for — (See son’s widow) ... ... ... ... 605 

sou’s widow is entitled to — so long as she leads a chaste life ... 60S 

on a division of ancestral estate, the grandmother is entitled to — ... 60S 

property purchased from the heir with notice that a widow is 
entitled to be maintained out of it, continues while in tho hands 
of the purchaser to be charged with that — ... ... ggg 

the lien of a Hindd widow for — out of the estate of her deceased 
husband is not a charge on that estate in the bands of a bond fide 
purchaser irrespective of notice of such lien. A Hindd widow 
before she can enforce her charge for— against the property of 
her decoased husband in the hands of a purchaser from his heir, 
must show that there is no property of the deceased in the hands 
of the heir ... ... ... ... ... g57 

a widow’s claim to — upon an estate does not necessarily render tho 
sale of the property subversive of her right ... ... go 2 

an adulteress, divorced by her husband, or living apart from him, 
is not entitled to — ... ... ... ... g05 

See Vyavatthd-darpana (2nd Ed.) p. 392. 

a daughter living apart from her father for no sufficient cause can- 
not sue him for — ... ... ... ... ggg 

a son could not evict the widow ( of his father) without providing 
some other dwelling for her ... ... ... ... go5 
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a Qindd widow who residod with her husband and members of his 
family iu the family dwelling house, cannot be ousted by the auc- 
tion purchaser of tho rights aud interests in the house of her 
husband’s nephew ... ... ... ... gjg 

a Hindi widow is not entitled to bo maintained by her husband’s 
relatives merely because of tho relationship between them and 
her husband ... ... ... ... £53 

a son, whether adopted or begotten, can claim— of his father until 
put into possession of his share of the ancestral property ... £0S 

according to the Hindi or Jain law, a father is not bound to main- 
tain his grown-up son ... ... -... ... EQS 

illegitimate son of a person belonging to one of the regenerate 
tribes is entitled to — only ... ... 199, 608, 611, 648 — 650 

illegitimate son of a Sh&dra by a concubine not being a slave is 
entitled to— ... ... ... ... 606, 648—650 

the widow of a nephew is entitled to — only from his uncles with 
whom he was in partnership ... . . ... ... gio 

a son succeeding to his father’s estato must maintain his step- 
mother and her daughter ... ... ... ... gjo 

where the widow of a Hindi is excluded by law from inheriting 
hor husband’s property, the courts aro authorized to fix the— re- 
ceivable by her from her husband’s hoirs with reference to the 
circumstances of the family ... ... ... ggg. 533 

a civil court has power to fix the rate of— payable by a husband to 
his wife where she for a lawful cause is residing apart from him, 
and to make order that — at that rate shall be paid in future, sub- 
ject to be set aside or modified according to circumstances ... 604 

on what principle — for a widow should bo awarded ... ... 602 

it is not necessary that a widow should be maintained in the same 
state in which her husband would maintain her ... ... qq 3 

the question of the adequacy of— granted to widows and daughters 
depends on each case on its-own peculiar circumstances ...589, 603 

arrears of— may be awarded ... ... tii 6g g e07 

right of— bequeathed to a person is not affected by private arrange^ 

ment — ••• ••• ... ... ... 6£Z 

sale by a widow of her husband’s property is valid, if necessary 
for her— ... ... ... ... ... 

a widow cannot alienate for any purpose the property entrusted to 
her solely that she may from its profits maintain herself ... 602 

a widow’s right to — out of lands which belonged to her husband 
and have devolved on her son, is purely a personal right which 
cannot be sold in execution of a decree or otherwise transferred ... 607 

MIGRATION— (See emigrating families.) 
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MISCELLANEOUS CASES- 

respectiug a widow and others ... ... — 393 — 400 

MISSING PERSON— 

after twelve years is to be presumed as dead ... ... 28 — 30, 37—39 

if in the first period of life, the rights are directed after twenty 
years, if of middle ago, after fifteen years, but if in the latter 
period of life, after twelve ; if a father, after fifteen years ... 43 

MORTGAGE— (See alienation, and sale.) 

MORTGAGEE— 

acquiring by operation of law the possession of an estate mortgaged 
by a Hindti father without the son’s consent is bound to enquire 
whether the debt on account of which the mortgago is given was 
legally necessary or not ... ... ... ... J9 

acting in good faith, effect of — ... ... ... ... 79. 80 

duties of (See purchaser) ... ... ... 79, 4911 

MOHUNT, SANYA'SI' or GOSSAI’N— 

is succeeded by his principal chela or disciple according to the usage 

of the muth or monastery to which he belongs ... 642 — 564 

usage of — ... ... ... ... 644, 542 notes, 

such usage must be adhered to in preference to any other mode of 
succession, nor any relinquishment or device by the incumbent iu 
favor of another person operate further thau a nomination, which 
to avail must be confirmed by the usual mode of election ... 665 

in charge of an endowment with only a life interest in the property, 
cannot create an interest superior to his own, or except under 
the most extraordinary pressure and for the distinct benefit of the 
endowment bind his successor in office ... ... ... 655 

or an ascetic, a mere life-tenant, canuot alter the succession belong- 
ing to ascetics, by an act of his own ... ... ... 656 

causes or defects which disqualify a— for succession to the office 
of— ... ... ... ... ... ... 643 

or Beirdgl, having still retained the style or title of “ Jlijii" and 
mixed in the worldly affairs and continued with his family, does 
not become an ascetic or religious devotee, to such an extent as to 
exclude his adopted son from succeeding to his property, whether 
acquired before or after his becoming a boiragl ... ... 557 

MOTHER— 

has no pre-existing right in the estate except a right of maintenance 1 
inherits iu default of sous, widow, daughter (and daughter's son) ...279, 462 
has not absolute property in the estate, which after her death 
desceuds not to her heirs, but to those of her sou ... 462, 406, 469 

iu Bombay — has a life iuterest iu the immovable, and an absolute 

power over the movable, property inherited from her father ... 4fiZ 
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PARTITION — 
definition of— 
aacertaiument of — ... 

PHI M 00 EN ITU ItE — 

right of — 

PRIORITY OF BIRTH— 

how to be ascertained 


a 

.. 2, 232 

673- 67a 
673 


PROPERTY— 

immovable even though self-acquired cannot be given away (alienat- 
ed) by a man without the content of his sons ... 93,94, 1-2 

self-acquired, can be given away (See alienation) ... 43, 95—97 

recovered by one’s own exertions may be given away by him at 

pleasure ... ... ... ... ... 95 

PURCHASER — 

of a portion of undivided family-property from any of its members, 

duties of— ... ... ... ... 72, 79, 80 

from a widow or female of her inherited property, duties of 389—392 


R 

RAJ or PRINCIPALITY— 

descends by custom ... ... ... ' ... 662 et teq. 

RAJ-PCOTS — 

of central India held to be of the khattri class. The right to succes- 
sion to the Raj or Zemindary was to be determined by the custom 
or usage of that class ... ... ... ... 199 

RATIFICATION— 

of alienation by a co-sharer or co-sharers of the undivided property 
renders it valid ... ... ... ' ... ... b6, LQ2 

of alienation by a widow of her inherited property by the reversioner 
interested in disputing it renders it valid ... ... ... 302 

RELINQUISHMENT— 

of property or all connection with worldly affairs, causes extinction 
of rigLt . ... ... ... _ 22—27 

REVERSIONER, on REVERSIONARY HEIR— 

who they are, and when they succeed. .. 240, 260 — 268, 277, 278, 288, 262, 364 
rights, powers and duties of (See declaration) ... 343, 353, 348, 360, 362, 364 

-369, 372, 388, 408-4 lu. 

RETIREMENT FROM THE WORLD — 

is civil death .... ... ... ... ... 37, £96 

operates as natural death ... ... ... ... Jg 
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RIGHT— 

of a ion — 

in the ancestral and paternal property, is by birth ... 6. 13, 48. 54 

iu the ancestral property, is equal to that of hia father ... 15, 49 

of an after-born sou to share as a co-parcener the divided pro- 
perty depends upon hia mother being pregnant with him at the 
time of partition ... ... ,. ... 15 

proprietary — is created by birth aud not by conception ... 15 

son’s or grandson’s — of prohibition to his unseparated father or 
grandfather making a gift or sale of effects inherited from hia 
grandfather cannot be exercised in favor of.au unborn son ... 15 

to restrain his father from alienating ancestral property without a 

legal necessity or allowable cause .. 0, 101, 102, 104. 105, 110. 113 
of inheritance of parties whose father's death preceded that of 

the late owner held to have lapsed ... ... . . lfl 

s 

BALE — (See alienation.) 

of undivided ancestral property by a father without a legal necessity 

and without the consent of all the co-sharers, is invalid ...56 — 60, 

104, 123, 116—118, lflJL 

of a joint undivided property by one member or partner without a 

legal necessity or without the consent of the rest, invalid ... 104, 105, 133, 

149, 173, 181, 186 

of undivided property even by a single member of the joint family is 

valid, if made for the family, or for a legal necessity 105, 149, 1S5, 186, 187 

of only so much of the property as is sufficient to meet the claim, is 
valid, and where the whole of the estate or a larger portion than 
absolutely required is sold, it must be shown by the purchaser that 
the money required to pay off the claim could not be raised other- 
wise ... ... ... ... ... 61—31 

of a man’s entire property valid under what circumstances ... 112 

by a guardian valid uuder what circumstances ... ... 129 

of ancestral property merely for the purpose of procuring funds 
to purchase other property formerly belonging to the family, 
cannot of itself be considered a sale for any of the necessary 
purposes sanctioned by law ... ... ... ... 2J 

by the eldest of several brothers of the paternal property, for the 
maintenance of his minor brothers, for the performance of their 
initiatory ceremonies and so forth ; for the exquial rites of his 
father, for the discharge of the debts incurred by the father valid fl20 

by a wife of her iusane husband’s estate, when valid ... ... gps 

by a widow or female — 

of her inherited property, (See alienation, and widow.) 
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SAMA'NODAKAS — 

defined ... ... ... ... ... ... 497 

inherit in default of Sapindai ... ... ... ... 49s 

SAPINDAS — 

who they are ... ... ... ... ..510,511 

BISTER— 

inherits in default of the grandmother according to the law as 
current in Bombay ... ^ 275, 467 486 — 492 

if unmarried is entitled to her nuptial expenses ... ... 199 

SISTER’S SON— 

may iuherit in the absence of nearer relations ... ...505, 528 

SON- 

signifies descendants down to the great-grandson in the male line 58, 219, 477 
has by birth a right in the ancestral property, and has a right 
during his father’s life-time to compel a partition of such pro- 
perty ... ... ... ... ... 6, 15, 42, 49, 54 

may not only prohibit his father from alienating ancestral property 
without a legal necessity or a sufficient cause, but may sue to set 
aside such alienation ... ... ... 6,99 — 102, 54, 104, 105 

has an equal right with his father in the ancestral property ... 6, 15, 49, 59 
acquires a right only in the property which belonged to his father 
at the time of his (the son’s) birth, and has no claim or right to 
the property of which a bond fide sale or disposition, effectual as 
against the father, has been made long before he was born ...6, 16, 49 
has no right to sot aside alienation of ancestral property if the alien- 
ation was mado before his birth ... ... ... 6 , 15, 49 

if after-born, his right to share, as a parcenor, the divided property, 
depends upon his mother being pregnant with him at the time of 
the partition ... ... ... ... ... 15 

equally with his father is entitled as well to the profits of ancestral 
property as to the property itself, from the moment of his birth... 18 

under the Mitdkshard law— is with his father in the position of a 
joint family, and when ancestral estates are admitted to exist, the 
presumption of the law is that all the property they are in posses- 
sion of is joint property ... ... ... „. 18 

who from his birth aoquires a vested interest in the ancestral 
property, may sue to obtain a declaration that sales by his father 
without the son’s consent are, as against him, void and inoperative 
to pass or to affect any rights possessed by him in the property, still 
in the father’s hands, is aucostral property, and cannot therefore 
be alienated by the father, excopt under tiie circumstances recog. 
nized by the Mitdkshard law as justifying alienation, and with the 
consent of those whose consent by law is requisite ... 49 54, 104 
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suing to set aside an (illegal) alienation made by bis father is entitled 
to a declaration that the alienation is void altogether. Suing in 
the father’s life-time, on behalf of the family, may be eutitled to 
a decree ... ... ... ... 104, 160, 181, 182 

is entitled to recover from a purchaser ancestral property improperly 
sold by the father provided he has not ratified the sale ; but if it is 
proved that the — got the benefit of his Bhare of the purchase- 
money, he must refund the share of the purchase- money before 
he cau recover his share of the property sold ... 83, 84, 86, 103, 181, 182 
baa a vested interest in the ancestral property, which interest is 
saleable at any time in satisfaction of claims against— ... 114 

is the first heir ... ... ... ... ... 195 

if more than one, the sons inherit equally ... ... 198,199,222 

if with a fatherless grandson,— inherits simultaneously with him ... 195, 222 
illegitimate— See illegitimate son. 

SON’S SON— (See grandson) 

SON’S WIDOW — 

whose husband died before his father is only entitled to suitable 
maintenance, and to any personal property of which her husbaud 
had possession during his life, but not to the inheritance of her 
father-in-law (See Maintenance) ... ... ... 31, 34, 35 

STEP-BBOTHER- 

iuherits in default of a uterine brother by whom he is excluded ... 473 — 475 
STEP-MOTHER— 

caunot inherit from her step-son... ... ... ... 653 

SUPREMACY or DOMINION— 

of the father or another over joint property ... 42, 105, 126—131, 633 

u 

UNDIVIDED PARCENER— 

cannot without the consent of his co-parcener or co-ownor mort- 
gage or otherwise alienate any portion of the joint estate even to 
the extent of his own share, except under a legal necessity ... 6, 133—139, 

147—161, 181, 188 

can without the consent of his co-parcener alienate the required 
portion of the joint property under a legal neceseity or for a 
purpose warranted by law ... 81, 106, 122, 123, 138, 183, 185—187 

in the Presidencies of Madras and Bombay — may, without the 
assent of his co-parcener, alienate not by gift, but by sale or 
otherwise his share in the undivided family estate, movablo or 
immovable ... ... ... ... 139—146, 162, 189 
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take, the share of hi. deceased 
widow ai.dflhe rest 
represents his deceased father and 
divided property 

UNMARRIED— 


parcener to the ezclnsion of hi. 

35, 36, 41—43, 149, 473— 475.4S1 — 435 
eonless grandfather i u the nn- 

35, 36, 149, 473 -475, 635-647 




but is entitled onlv in ° • divided or separate property, 

°ZZ”“ “ ^ a «u« „ „p^ t „ d 


USAGE — See custom 
UTERINE BROTHER— See brother. 


5VASTE— • ” 

Should be remedied byT“ur? 0 7j u P s^ e ed ’ °' iamiDeal ’ 

WIDOW (Patni)- - 352-360 

— a, the f 8 . 

inherits in default nf . •• 417, 427, 433, 435 

husband’s property hold ’in^vemlty, 

parcenary, is only entitled to maintenance out of £ “ “ ^ ^ 
estate^ *° ^ aC0Uraulatl0D * of tha income of her’ huabaud’s 

; - 

i.- heir to her h^band-. brother or -hi. ^ *•** 

if unchaste,!, not entitled to inheritance “ "' 242 ’ 243 

if suspected of incontinence upon a good wound i , 58, 4 ° 2 ’ 403 

to inheritance, but to maintenance oidT” ’ 
once vested with the right of inheritance is not liable £ I r . f 1-2M 
of it unless her subsequent incontinence w ^ 

degradation, that civil death accompamed by 

^ti: d :;:r e th n : tarir andwi,h the **- - ^ 

- *- - ':v" — • 

merely on account u. • Ply or maintenance 

.«4 w ccrr z 

or improper purposes 7 MUM tlua unchaste 

238, 5S9 
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if more than one, the widows inherit simultaneously and divide and 
take the estate in equal shares ... ... 255—250, 270, 403 

(See 2 Ind. L. R. Cal. pp. 270, 271.) 

if one — dies after inheriting her husband’s estate, the whole survives 
to the rest, that is, the portion held by the deceased— goes to the 
surviving widow or widows, upon whose death it devolves on the 
collateral or reversionary heirs of the husband ... 259, 260, 278, 403 

though a — fully represents the estate, and takes as heir, she takes a 
special or qualified estate, that is a restricted estate of inheritance : 
slid cannot of her own will, that is without the consent of her 
husband’s heirs, alienate the movable and immovable property of 
her husband except for special purposes ... 240,260— 268, 

278, 288, 404, 407, 408, 410, 41 1, 489 
cannot alienate at pleasure also the accumulated savings of the 
income of her husband’s property, the property acquired with 
such income, also such property of her husband as she recovered 
by law-suit, and also the immovable property that was given to her 
by her husband. ( But see pp. 651, 652) ... 267, 268, 278, 285, 332, 406, 407 
baB no power to alienate as stri-dhan her husband's estate, as it does 

not become her tt ri-dhan, but devolves at her death on hit heirs... 275 — ■ 

278, 286, 288 

according to the law as current in Mithild— can consume or alienate 
the movables, but is restricted from alienatiug the immovable 
property inherited from her husband ... ... 272,273 

in Madras and Bombay also— can alienate the movable, but not the 
immovable property, inherited from her husband, without a legal 
necessity or allowable cause ... ... ... 273 — 277,410,411 

restrictions on her power to alienate are indispensable from her 
estate and independent of the existence of heirs capable of 
taking on her death... ... .. ... 260 

of a man dying without known heirs of her husband may convey 
absolutely agaiust all but the King ... ... ...260,267 

can without the consent of the reversionary heir* alienate the rtquir- 

«d portion, and no more, of her husband's property for the per- 
formance of acts religious or secular that are indispensably 
necessary, but for the performance of the optional religious acts — 
can alienate only a small portion ... 260, 288 — 294, 307 — 330, 340, 367, 

383, 407, 408, 410 

with the consent of thoso reversionary heirs who are likely to bo 
interested in disputing, can alienate any portion of her husband's 
property for any purpose ... 260, 274, 275, 278, 288, 292— 294, 410 

can surrender or relinquish to the next reversionary heir or with 
his consent to the second reversionary heir the property inherited 
by her from her husband ... ... ... 295 —306 
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can effect a compromise ... ... ... ... 327 

alienation by a — of her husband's property without au allowable 
cause or legal necessity and without the consent of the reversionary 
heirs is invalid ... ... ••• 288, 332—342, 383, 406 

alienation by a — being invalidated, the property so alienated should 
revert to the widow, and not to the reversionary heirs of her 
husband ... ... ... ... 352—362 

making wasto and likely to make waste, may be deprived of posses- 
sion of the inherited property, though not the enjoyment of the 
income thereof ... ... ... ... 253 — 302 

a conveyance by a — for other than allowable causes, of property 
which descended to her from her husband, is not an act of waste, 
which destroys the widow’s estate, and vests the property in the 
reversionaiy heirs and the conveyance is binding during the 
widow’s life. The reversionary heirs will not be precluded even 
during the life of the widow from commencing a suit to declare 
that the conveyance was executed for causes not allowable, and 
is, therefore, not binding beyond the widow’s life, nor will the 
reversionary htirs be deprived, during the widow’s life, of their 
remedy against the grautee to prevent waste or destruction of 
the property, whether movable or immovable ... 342 — 351 

is not a trustee for the heirs, but fully represents the estato with a 
limited power of alienation, and adverse possession which bars 
a widow, bars the heir after her ... ... 345,383 


Y 


YATI— (ascetic) 

is succeeded by his Shiihya, and not by his cheld 


539 


z 

ZEMINDAR1E3 or RENT-BEARING LANDED ESTATES— 

if ancient, are succeeded by the family custom (Kul&chdr) ... 562 et tcq. 



The End. 
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